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In Walker v. Griffith, p. 366, 9th line from bottom, for “‘ poured over,” read 
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Commander v. The State. 
Indictment for Murder. 


1. Oath of petit jury.—When the jury, in a criminal case, are sworn to “well 
and truly try, and true deliverance make, between the people of the State of 
Alabama and the prisoner at the bar,” this is not substantially the oath which 
ought to be administered to them (Rev. Code, § 4092); and the judgment will 
be reversed on account of this error. 

2. Competency of jurors; objection to venire.—Persons who have been sum- 
moned as witnesses for the prosecution, and persons who served as jurors on 
a former trial of the case, are not competent jurors, and may be challenged 
for cause; but the venire will not be quashed because they are knowingly sum- 
moned as jurors by the sheriff, when the record does not show that, without 
them, there was not a sufficient number of good and lawful men from whom a 
jury might be selected. 

3. Evidence showing state of feeling between prisoner and deceased.—The fact 
of anticipated litigation between the deceased and the prisoner, who were con- 
nected by marriage, or of family litigation in which the prisoner felt an inter- 
est, connected with his declaration that he would kill any one who sued him 
under like circumstances, is admissible evidence for the prosecution, as bear- 
ing on the question of the relations subsisting between him and the deceased, 
and the state of his feelings towards the deceased; but evidence touching the 
merits of such litigation is not admissible for him in rebuttal. 

4, Presumption of malice from use of deadly weapon.—When life is taken by 
the direct use of a deadly weapon, the law presumes that the killing was ma- 
licious, unless the evidence establishing the killing also shows circumstances 
of justification, mitigation, or excuse, which overturn that presumption. 


From the Circuit Court of Sumter. 

Tried before the Hon. Luruer R. Smira. 

The indictment in this case charged that the prisoner, 
Robert Commander, “unlawfully, and with malice afore- 
thought, killed Charles Hagan, by shooting him with a gun.” 


Vou. Lx, 
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“When the cause was called for trial,” as the bill of excep- 
tions states, “the defendant objected to the venire specially 
summoned, and moved to quash the same; and, in support 
of said motion, proved to the court that W. T. McKnight, 
D. L. Kirkland, Gray Ellis, and W. B. Jones, who were sum- 
moned as jurors on said venire, were also summoned, by the 
identical sheriff who summoned them at this term, as jurors 
on the venire to try this case at the last term of the court, 
and were impanneled and sworn, and sat as jurors in the 
case at that term, the result being a mistrial ; and that James 
M. Lee” and six other persons, whose names are specified, 
“who were summoned as jurors for the trial of the case at 
this term, were also summoned by said sheriff, as witnesses 
for the prosecution in said cause at said last term, and were 
then examined as witnesses for the prosecution, and were 
now in attendance on the court as witnesses for the prosecu- 
tion. The said proof being made, and the facts a ee in 
ee of said motion, the court overruled the motion, and 
refused to quash the venire ; to which action of the court, 
overruling said motion, and putting said venive on him, the 
defendant, by his counsel, excepted. A jury was then im- 
panneled from said venire, and the following oath, and none 
other, was then and there administered to each of them: 
‘You do solemnly swear, that you will well and truly try, and 
true deliverance make, between the people of the State of 
Alabama and Robert Commander, the prisoner at the bar, 
whom you shall have in charge, and a true verdict render, 
according to the evidence: so help you God.’ 

“On the trial, the State proved that one John Swann and 
his sister, who was the defendant's wife, were the children 
of James B. Swann, deceased; that the said John Swann 
and defendant and his wife were, at the time of the homicide, 
in the possession of the place occupied by the said James 
Bb. Swann as a homestead during his life; that after the 
death of said James B. Swann, his widow, who was the step- 
mother of said John Swann and defendant's wife, married 
said Hagan, and was his wife at the time of the homicide ; 
that said Hagan and his said wife, prior to the homicide, had 
employed attorneys to sue said John Swann for the recovery 
of said homestead, in right of Mrs. Hagan as the widow of 
said James Bb. Swann; that said attorneys had informed 
John Swann of said proposed litigation, and that said de- 
fendant had also heard of it.prior to said homicide: all to 
show a motive on the part of said defendant to kill said 
Hagan. The State introduced evidence, also, tending to 
show that, a few days before the killing, the defendant had 


said, that Hagan had sued John Swann for his land, and 
Vou. Lx. 
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that, if any one were to sue him so, he would kill him. The 
defendant then presented, and offered to prove the execution 
of the deed, under which said James B. Swann had taken 
and held possession of said land ;’ which conveyed to him 
an estate only during the life of the grantor, J. S. Broome ; 
“and, in connection therewith, to prove that said Broome had 
died before said James -B. Swann, and that said James B. 
claimed said lands by no other title. The State objected to 
the introduction of this evidence, and the court sustained the 
objection ; to which ruling, excluding said proposed evidence, 
the defendant then and there excepted. The State proved, 
that said Hagan, at the time of the homicide, was quite 
drunk; and the defendant introduced evidence tending to 
show that said Hagan, when drunk, had the character of 
being a dangerous, violent, blood-thirsty man.” 

The court charged the jury, in writing, as follows: “There 
are some facts in this case which are undisputed; that 
Charles Hagan is dead, and that his death was caused by a 
gun-shot wound from a weapon in the hands of the prisoner 
at the bar. What was the motive in the breast of the pris- 
oner that actuated him at the time he fired the fatal shot? 
It is a principle of law, founded upon reason and the expe- 
rience of mankind, that every man is presumed to intend the 
natural consequences of his own acts. When life is taken by 
the direct use of a deadly weapon, the law presumes that the kall- 
ing was malicious, and casts on the defendant the onus of rebut- 
ting it, unless the evidence establishing the killing also shows cir- 
cumstances of justification, excuse, or mitigation, which overturn 
that presumption. So, in this case, if the jury believe, from 
the evidence, that the prisoner at the bar killed Charles 
Hagan with a gun, the law presumes that the killing was 
malicious, and imposes on the defendant the burden of rebut- 
ting that presumption, unless the evidence which proves the 
killing also shows it to have been done without malice. Do 
the facts elicited from the witnesses show that the homicide 
was not done with malice? The defendant says, that he 
shot the deceased without fault on his part, and to save his 
own life, or to prevent great bodily harm to his person. 
Every one has the right, in a proper and lawful manner, to 
defend his own person and property, against one or many, 
who manifestly intend, or endeavor, by violence or surprise, 
to commit a known felony on either. But, to justify the 
taking of life, there must be an imperious necessity existing 
to prevent the commission of a felony or great bodily harm, 
or such appearance of necessity as would impress a reason- 
able, prudent man (?) that it actually existed. This necessity 
cannot be said to have existed, if the defendant could have avoided 
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the combat, without danger to his life or limb ; as if he voluntarily 
brought on the combat. A man can not create a necessity, and 
then claim the benefit of it. In the case of Hiland v. The 
State, 52 Ala. 332, our Supreme Court has stated the law 
very clearly, in these words: “There may be cases of mur- 
derous assaults, or of assaults with intent to commit other 
atrocious felonies, from which it is not the duty of him who 
is assaulted to retreat. When, however, the assault is made 
on sudden quarrel, and a mutual combat ensues, retreat, if 
ossible, to avoid the threatened danger, is a duty. For, as 
is said in Commonwealth v. Drum, 58 Penn., when it comes to 
a question, whether one man shall flee, or another man shall 
live, the law decides the former shall flee, rather than the 
latter shall die.’ The essential inquiry for the jury to de- 
termine is this: was it necessary for the prisoner to kill 
Charles Hagan, to save his own life, or to prevent great 
bodily harm to his person? or, were the circumstances 
attending the killing such as to impress the defendant with 
a reasonable belief that such a necessity existed, and that it 
was imperious and pressing at the time of the killing? and 
did the defendant do nothing to bring on the difficulty, or attack, 
in which Charles Hagan was killed by hin? That is for the 
jury to say, from all the circumstances proved in the case. 
“But the defendant says, that the deceased was a violent, 
dangerous man, when under the influence of intoxicating 
liquors ; that his own character is that of a peaceable, quiet 
man; and that the conduct of the deceased, illustrated by 
his character, was such as to impress the mind of the de- 
fendant with a reasonable belief that he was in imminent 
peril; and in support of this position, he relies upon the 
evidence he has introduced of character, and on his own 
statements made soon after the killing had taken place. But 
the State says, that the character of the deceased was not 
dangerous when under the influence of liquor, except upon a 
contingency, as when imposed upon; that if he wore 
weapons, he wore them openly; that he was a brave man, 
and would not take the advantage of any one. The evidence 
as to character, it is unnecessary to say, is conflicting; but 
the jury must weigh it, and, by a careful discrimination, 
arrive at a just determination of what was the true char- 
acter of the deceased. In the eye of the law, it is as great a 
crime to kill, unlawfully, and with malice aforethought, the 
vilest and most abject of the human race, as its greatest 
benefactor. No matter how bad, how dangerous, a man may 
be, he is still under the protection of the law; and whoever 
kills such a person, can never justify the killing, unless it is 


shown that, taking into consideration his acts at the time of 
VoL. LX. 
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the killing, as illustrated by his character, the slayer acted 
in self-defense. The defendant insists, that his acts and 
statements after the homicide show that he is guilty of no 
offense ; but the State insists, that the statements made by 
the defendant are untrue—that they are contradicted by 
other and reliable testimony : that the defendant himself had 
proposed, and deliberately, willfully, and with premeditation, 
determined to kill Hagan, and had dared him across the 
railroad for the purpose of accomplishing his purpose. 
Which is the true theory of the case, the jury must deter- 
mine from all the facts. They must take the statements of 
the defendant, and ascertain whether they are in themselves 
reasonable ; whether they are contradicted by the testimony 
of other witnesses, and the interest of the defendant in the 
result of this prosecution ; and if they should find that these 
statements were not true—that the killing did not take place as 
narrated by the defendant—that fact, if the jury should. find it 


to be a fact, would be evidence of quilt on the part of the defend- 
ant. The jury must give his statements a fair and unpreju- 
diced consideration, and must also carefully weigh the testi- 
mony of the other witnesses: they cannot capriciously reject 
the testimony of a single witness, but may look to the rela- 
tionship they bear to the defendant, or to the deceased, and 


to their demeanor on the stand, and then reconcile all, if 
possible ; and if they cannot, then they may reject that which 
they believe to be false, and give credit to what they believe 
to be true. 

“If the jury should find, beyond all reasonable doubt, un- 
der the law as stated to them, that the defendant killed 
Charles Hagan with malice aforethought, and that the killing 
occurred in this county, before the finding of the indictment, 
it would be their duty to find him guilty of murder in the 
first degree, and sentence him to suffer death, or imprison- 
ment in the penitentiary for life. If they should believe 
there was not that degree of willful, deliberate, and malicious 
killing which constitutes murder in the first degree, they will 
then inquire whether he is guilty of murder in the second 
degree. If he formed the design to kill the deceased, and 
with malice aforethought executed that design, he would be 
guilty of murder in the second degree, if the circumstances 
were such as not to constitute murder in the first degree. 
Manslaughter is the voluntary killing of a human being, 
without malice. The essential difference between murder 
and manslaughter is, that in murder there must exist in the 
mind of the slayer malice aforethought. No amount of 
provocation will justify the taking of human life; nor will 
mere words, or threats, unless the party making them is 
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attempting to execute them, reduce the killing from murder 
to manslaughter. But, if the jury should conclude that the de- 
Sendant killed Charles Hagan unlawfully, bnt had no malice 
against him at the time, they would be authorized in finding him 
guilty of manslaughter in the first degree. They will remember, 
though, that no matter how great the provocation given on the part 
of Hagan, if the defendant had time to reflect, and was not actu- 
ated by sudden passion when he killed Hagan, he would be guilty 
of murder, and the previous provocation, taken in connection with 
the killing, would be evidence of malice.” 

To those portions of the charge contained in the above ex- 
tract which are italicized, and also to the entire charge, sep- 
arate exceptions were reserved by the defendant. None of 
the evidence is set out in the bill of exceptions, except as 
above stated. 


SNEDECOR & CocKRELL, for the prisoner. 


Joun W. A. Sanrorp, Attorney-General, for the State. 


BRICKELL, C. J.—1. The oath administered to the 
jury was not, in substance, the oath prescribed by the 
statute ; and its administration is an error fatal to the judg- 
ment of conviction, under the authority of Lewis v. State, 
51 Ala.1; Perkins v. Stale, at the present term. 

2. The motion to quash the venire rests on the sole 
ground, that several of the persons summoned as special 
jurors were incompetent, because of the relation they sus- 
tained to the case. Some of them were witnesses on benalf 
of the State, and others were of the petit jury on a mistrial 
of the cause ata formerterm. There can be no doubt, these 
persons were not good and lawful jurors, and were subject 
to challenge for cause. The sheriff, in summoning them, 
having knowledge of the disqualification, as the bill of ex- 
ceptions indicates, was grossly derelict in duty, and the Cir- 
cuit Court should not have permitted the dereliction to pass 
unnoticed. The right of the State, and the right of the 
accused, is the summoning of persons free from disqualifica- 
tion as jurors, from whom a jury may be selected; and the 
sheriff should not be suffered, from mere caprice, or negli- 
gence, to narrow or diminish the right. The court, at the 
instance of the State, or of the accused, would have excluded 
these persons from the venire, and caused others, free from 
exception, to be summoned in their place. But we cannot 
regard the summoning of them as cause for quashing the 
venire, which, so far as we are informed, contained a suffi- 


cient number of good and lawful men without them, from 
Vou. Lx. 
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whom a fair and impartial jury could be selected.—Hall v. 
State, 40 Ala. 698. 

3. The fact of anticipated litigation between the deceased 
and the accused, or of litigation in which the accused felt an 
interest, connected with his declaration that he would kill 
any one who would sue him under like circumstances, was 
admissible, as bearing on the question of the relation of the 
parties and the state of the feelings of the accused towards 
the deceased. The merits of the litigation was not mate- 
rial. The right may have been against the deceased, but 
this would not change the fact, that the relation of the par- 
ties was hostile. Any evidence touching the merits would 
have multiplied indefinitely the issues before the jury, and 
would have served no other purpose than to distract and 
divert their attention from the real issues they were to try. 
The Cireuit Court did not, therefore, err in excluding the 
deed from Broome to Swann, 

4. We have carefully examined the charge of the court ; 
and it seems to us free from error. It is in harmony with 
our several decisions.— Murphy v. State, 37 Ala. 142; LHiland 
v. State, 52 Ala. 322; Hadley et al. v. State, 55 Ala. 31. 

For the error pointed out, the judgment must be reversed, 
and the cause remanded. The prisoner must remain in 
custody, until discharged by due course of law. 


Perkins v. The State. 
Indictment for Murder. 


1. Voluntary offer to confess; admissibility of.—The prisoner’s voluntary 
offer to the jailer, who had him in charge, to tell all he knew about the homi- 
cide of which he was accused, if the jailer would promise that he should not 
be hurt for it; and his similar offer to a fellow-prisoner, if the latter would 
promise never to tell any one else; which proposals being rejected, no confes- 
sions were made by him,—are admissible evidence for the prosecution. 

2. Oath of petit jury.—That they will ‘‘well and truly try, and true deliver- 
ance make, between the people of the State of Alabama and the prisoner at the 
bar,” is not substantially the oath which the statute requires should be admin- 
istered to the jury in a criminal case (Rev. Code, § 4092); and the administra- 
tion of such oath is an error for which a judgment of conviction will be 
reversed. 


From the Circuit Court of Sumter. 
Tried before the Hon. Luruer R. Smita. 
The prisoner in this case, Ben Perkins, was indicted and 
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tried, jointly with one Cesar Clanton, for the murder of Gil- 
bert Roberts; was found guilty of murder in the first degree, 
and sentenced to imprisonment in the penitentiary for life, 
while said Clanton was acquitted. On his trial, the following 
bill of exceptions was reserved by said Perkins: “Be it 
remembered, that the following oath, and none other, was 
administered to each of the jurors in this case: ‘You do 
solemnly swear, that you will well and truly try, and true 
deliverance make, between the people of the State of Ala- 
bama and Ben Perkins and Cesar Clanton, the prisoners at 
the bar, whom you shall have in charge, and a true verdict 
give according to the evidence: so help you God.’ On the 
trial, the State introduced one Turner Bell as a witness, who 
testified that; as deputy sheriff, he had the defendant, whom 
he identified as the colored man Perkins, sitting within the 
bar as a prisoner, under arrest on a warrant charging him 
with the murder of Gilbert Roberts ; that the day after the 
homicide, at the request of said Perkins, he locked him up 
rivately with Sol Brown; that Brown called him, after a 
ittle while, and said that Perkins wanted to talk with him ; 
that he then went to them ; that he had previously made no 
romises to the defendant, nor threats against him, to induce 
im to confess, and then made no promises or threats ; that 
all said by said Perkins in his presence was voluntary, so far 
as he knew; that Perkins took him by the hand, and told 
him he would tell him all about the killing of Roberts, if he, 
witness, would promise that he should not be hurt; that he, 
witness, nero to make any such promise, and thereupon 
Perkins said nothing more. Sol Brown, a colored witness 
for the State, testified that, the day after Roberts was killed, 
he was locked up with the defendant by said Bell; that he 
called Bell back at the request of the defendant; that he, 
during Bell’s absence, had made no promises nor threats to 
said defendant, to induce him to confess, and made no 
attempt to induce him to confess, and heard no one else do 
so; that he was alone with said defendant until Bell came 
back ; that all said by defendant in his presence, so far as he 
knew, was voluntary ; that Perkins asked him, twenty times, 
if he would tell on him, if he told him all about the killing 
of Roberts; that he refused to so promise, and thereupon 
defendant said nothing more to him. Tothe introduction of 
each of said alleged statements of the defendant, made to 
said Bell and Brown, as they were severally offered, the 
defendant objected and excepted; which objections and 
exceptions were severally overruled by the court,” &e. 


A. W. CooxrELL, for the prisoner, cited Lewis v. The State, 
Vou. Lx. 
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51 Ala. 1; Newman v. The State, 49 Ala. 9; Mose v. The 
State, 36 Ala. 211; Williams v. The State, 39 Ala. 532. 


Joun W. A. SanrorD, Attorney-General, for the State. 


MANNING, J.—The bill of exceptions in this cause does 
not undertake to set forth the evidence, further than was 
thought necessary to present the questions which were 
argued here. The testimony of the jailer and of Sol Brown 
is not of any confessions made by the prisoner, but of his 
taking the hand of the jailer, and offering to tell all he knew 
about the killing of Roberts, if the jailer would promise 
that he, the prisoner, should not be hurt therefor, and of 
like offers to tell the same to Brown, if Brown would promise 
never to tell anybody else ; and both of the witnesses having 
refused to make such a promise, the prisoner said nothing 
more to them on that subject. No inducement or influence, 
proceeding from either of the witnesses, or any other person, 
caused the prisoner to say or do anything, of which evidence 
was given. This evidence was, therefore, not subject to 
exclusion, upon the ground that the prisoner did not act 
freely ; and it was admissible to show circumstances which, 
connected with other circumstances and facts, might prop- 
erly be considered by the jury, in their endeavors to 
determine whether the prisoner was guilty or not of the 
crime of which he was accused. 

Suspicious conduct on the part of a person, who was in a 
situation in which he might have killed another, is frequently 
allowed to be proved in prosecutions for homicide. Of 
course, jurors should be careful not to attach to such circum- 
stances too much importance, and be watchful over them- 
selves, to avoid being led to conclusions which those circum- 
stances do not very forcibly conduce to support. There is a 
just caution against too much facility in this, contained in 
the opinion in Lyles v. State, 30 Ala. 24. 

2. In Lewis v. State (51 Ala. 1), it was held, that an oath 
like the one administered in this cause—“to well and truly 
try, and a true deliverance make, between the people of the 
State of Alabama and the prisoner at the bar”—was “not 
substantially the oath required and prescribed by statute,” 
and was, therefore, insufficient. It is pointed out in the 
opinion that the constitution commands that “all prosecu- 
tions shall be carried on in the name, and by the authority, 
of ‘The State of Alabama,’ and conclude against the peace 
and dignity of the same,”’ and are in fact so instituted and 
conducted; and that when, exceeding the particularity 
required by the statute, the jury are sworn to try an issue 
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joined between “the people of the State of Alabama” on one 
side, and the accused on the other, the oath is vitiated, 
by being restricted to a prosecution different from that in 
which the verdict is rendered. 

Let the judgment be reversed, and the cause be remanded. 
The prisoner must remain in custody, until discharged by 
due course of law. 


Washington v. The State. 
a 
Indictment for Murder. 


1. Oath of petit jury.—A recital in the judgment entry that the jury ‘“‘were 
sworn and charged well and truly the issue joined to try, wherein the State of 
Alabama is plaintiff, and R. W., the prisoner at the bar, is defendant on trial, 
and a true verdict to render according to the evidence,” sufficiently shows a 
substantial compliance with the requisitions of the statute (Code of 1876, 
§ 4765) as to the oath to be administered to the jurors. 

2. Homicide perpetrated by firing pistol into dwelling-house, without specific 
intent to kill.—Where the homicide was committed by firing a pistol, by night, 
through the window of a lighted room, in which four persons were sitting 
around the fire, the court may properly refuse to instruct the jury, on the re- 
quest of the prisoner, that if he did not intend to kill or shoot at any of the 
inmates of the room, but merely intended to frighten them, he was not guilty 
of any higher offense than manslaughter in the second degree: such a charge, 
without qualification, or explanation, was calculated to mislead the jury, by 
withdrawing from their consideration the recklessness of the act, as showing 
a depraved mind regardless of human life (Code, § 4795), which might make 
the offense murder in the first degree. 


From the Cireuit Court of Hale. 

Tried before Hon. Gro. H. Crata. 

The prisoner in this case, Robert (or Barcus) Washington, 
was indicted for the murder of Beverly Willis, by shootin 
him with a pistol; was convicted of murder in the first de- 
gree, and sentenced to imprisonment in the penitentiary for 
life. On his trial, he reserved a bill of exceptions, which 
purports to set out all the evidence adduced. The shooting 
occurred on a Tuesday night in November, 1876, in the house 
of one Albert Jackson, who was a freedman, as were also the 
prisoner and the deceased ; and the deceased died, from the 
effects of the wound, on the ensuing Thursday. The circum- 
stances immediately connected with the killing, and the 
house in which it occurred, were thus stated and described 
by said Allen Jackson, who was examined as a witness for 
the State: “I was at my house that night. My wife and I, 


Bina Jackson, my niece, and Beverly Willis were sitting 
VoL. LX. 
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around the fire-place, where there was a fire burning; and 
there was also a lamp burning on the mantel-piece. The 
house is from sixteen to eighteen feet square; the chimney 
is on the north end, and the door on the east side; there is 
a window opposite the door, on the west side, and a small 
window on the north side, next to, and on the west side of 
the chimney ; in the west window, about one-third of one of 
the lower panes of glass is broken out, the opening being 
made transversely across the pane. I and Bina were sitting 
together on a box, on the east side of the fire-place, Beverly 
Willis in front of it, and my wife on the west side. While 
we were thus sitting there, between seven and eight o’clock 
at night, and Beverly was stooping down to tie his shoes, a 
pistol was fired through the west window, through the broken 
pane of glass. The sash and curtain were down. As soon 
as the pistol fired, Beverly rose up, and said, ‘I am shot ; 
Barcus shot me. He asked me to call Nat Collins, his brother- 
in-law, which I did, standing in the door. He went for the 
doctor when he came, and we laid Beverly down on the bed.” 
The witness further testified: “I was present the next morn- 
ing when the defendant came in to see Beverly. When he 
came in, Beverly held out his hand, and Barcus took it, and 
they shook hands.. Defendant then sat down in a chair by 
the bed-side, and asked Beverly how he felt ; and Beverly said 
he felt better than he did in the night. He then asked de- 
fendant what made him shoot him; and defendant replied : 
‘I know I shot you, Beverly, but Ididwt aim to do tt: I in- 
tended to shoot through the window, at the door opposite, to scare 
you all ; I didn’t aim to do it, and Iam sorry for it.” The 
witness stated, also, that the deceased and the defendant had 
always been on friendly terms, and so declared to each other 
on that occasion; and that the defendant was a quiet and 
peaceable man, and was never before engaged in any diffi- 
culty so far as he knew. 

Dr. Henly, the physician who was called in, was intro- 
duced as a witness on the part of the State and described the 
wound and its effects; and he further testified, as to what 
occurred when he visited the deceased on the morning after 
the shooting, as follows: “‘ When I entered the house, the 
defendant was sitting near the deceased, and talking to him ; 
and he moved, so as to allow me to get near the deceased. 
I asked the defendant, why he shot Beverly. He at first 
hesitated, and then said, ‘ J didn’t intend to hurt Beverly when 
I fired the pistol. Prior to this, he had told Beverly, in my 
presence, that he had shot him, but did not intend to do it, 
and was sorry for it; and both said, that they had always 
been friendly, and hud never had a cross word with each 
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other. Some twenty minutes after this, defendant said, ‘ J 
intended to shoot in the direction of the door. Beverly then said 
to him, ‘ Speak: the truth ; come now, Barcus, you done owned 
it ; tell the truth about it ;’ to which the defendant made no 
reply. After the parties had been thus conversing for some 
time, the defendant left the bed-side, and sat down by the 
fire-place ; and I then undertook to probe the wound. I 
found, somewhat to my surprise, that the wound appeared 
to range slightly upward ; and I turned to the defendant, and 
asked him, if he could show me the position of Beverly at 
the time of firing the pistol. He said, yes: that he was sit- 
ting in a chair, leaning over, tying his shoes; and he thén 
took a chair, at my suggestion, and showed me, by the posi- 
tion of his own body, how Beverly was sitting at the time. 
I told Beverly, when I first called to see him, that the wound 
was fatal, and that he would die from it in a short time.” 
Adam Page, also a freedman, and a witness for the State, 
testified that, on the night of the shooting, hearing the re- 
port of the pistol, and Allen Jackson calling, he started togo 
to said Jackson’s house, and met a man on the road, whom 
he recognized as the defendant, running in the opposite di- 
rection ; that the man was in the same path that he was in, 
but turned out of it before meeting him; that on the next 


morning, at the house of Nat Collins, where,several persons 
were assembled, the defendant came up while they were talk- 
ing, and said, “ that he had shot Beverly with the pistol then 
in his hand, but it was an accident: that he did not intend 


” 


to shoot him, but shot into the house to scare them;” and 
that he then told witness, he was the man whom he had met 
running the night before. Nat Collins, another witness for 
the State, testified that, while going from the house of Allen 
Jackson on the night of the shooting, to summon the physi- 
cian, “ he saw a man running along the road in the same di- 
rection he was going ; that the man stopped, and sat down 
by the side of the road; that, on coming up, he recognized 
him as the defendant, sitting there with his banjo in his hand; 
that he stopped, and asked him, ‘ Barcus, what made you shoot 
Beverly?’ and he replied, ‘ J did not do it. Richard Collins, 
another witness for the State, who said that he was a “great 
uncle” of the defendant, and went, with others, to arrest him, 
early in the morning on the day after the shooting, testified 
that he asked the defendant, while under custody, why he 
shot Beverly ; and that he replied, “ J did not do it.” Lewis 
Beverly, another witness for the State, who was also one of 
the arresting party, testified that, after the arrest, “ while on 
the way, he heard defendant say he shot Beverly.” 

anes Jackson was also introduced as a witness for the 

OL. LX. 
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State, and testified, as to the position of the persons in the 
room when the pistol was fired, as Allen Jackson had testi- 
fied ; also, that Beverly was in a line between her and the 
window, on the west; that the window was down, and the 
curtain drawn, and the pistol was fired through the opening 
in the broken pane of glass. “ Witness testified, also, that 
there had been illicit intercourse between her and the de- 
fendant for several years ; that she had two children by him, 
and that he had promised to marry her, but had married an- 
other woman ; that he saw her a few days after his marriage, 
and told her that he loved her as well as ever ; that she told 
him he was married now, and must not talk so to her, and 
they then parted. She testified, also, that she went to 

reaching on the Sunday night before the shooting, at the 
Samae of Ben Muse on the Smaa place, and that Beverly 
Willis escorted her to and from church that night.” Moses 
Marshall, another witness for the State, testified as follows : 
“T was at preaching at the house of Ben Muse, on the Smaa 
place, the night before Beverly was shot. I know Beverly, 
and I know the defendant. Isaw them both at preaching 
that night. I was standing outside of the church, just be- 
fore the close of the meeting, when Albert Jackson and his 
wife, and Bina Jackson and the defendant, came out, and 


started towards their homes. Beverly was walking by the 
side of Bina Jackson. Defendant and I were standing there 
at the passage-way, and we then went to the fodder-stack to 
cut a stick. I said to defendant, ‘Let Beverly alone; he is a 
single man: you go along with your wife, who was then in the 
church. Defendant said, ‘ Damned if he didn’t want to see 


, 


Beverly out to-night ;’ and he cut a stick from a cedar bush 
that was lying on the stack. That was all that was said, and 
me and him then turned and went back to the church.” Ben 
Muse also testified, on the part of the State, that he saw the . 
defendant and his wife at his house on the night of the 
preaching, but did not recollect seeing either Albert Jack- 
son, or his wife, or Bina Jackson, or Beverly, on that occa- 
sion; and that he saw Moses Marshall and the defendant 
coming back to the house, from the direction of the fodder- 
stack, about the close of the meeting. 

On the part of the defendant, Maria Brown, who said that 
she was his sister, testified that there was “bad feeling” ex- 
isting between him and the family of Moses Marshall, grow- 
ing out of some “rent cotton” which the latter owed to the 
defendant; and that the defendant had borrowed the pistol, 
a few days before the shooting, when about going over to the 
Marshalls’ place to get the cotton. Nathan Taylor, another 
witness for the defendant, testified that, on the night the 
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shooting occurred, “there was a quilting and dance at the 
‘Val place,’ about a quarter of a mile from the house of Al- 
bert Jackson; that defendant was at his house just after 
dark, about seven o’clock, and they went together to the ‘ Val 
‘ewer where defendant was to play for them, he being a 

anjo-player ; that they went along together in good spirits, 
and full of fun ; and that after they got there, and mingled 
in the crowd, he did not see the defendant again that night.” 
This witness, and another also, testified that the defendant 
“was always full of fun and frolic and jokes ;” and all of the 
witnesses, examined as to character, testified that he had 
always been quiet, peaceable, orderly, and kind. 

“This being all the evidence, the court charged the jury, 
among other things, as follows: ‘If the evidence satisfies the 
jury, beyond a reasonable doubt, that the defendant shot into 
the house where the deceased and several other persons were 
at the time, and that the defendant did the shooting will- 
fully, and knowing at the time that the persons were in the 
room, then such shooting would be unlawful; and if it re- 
sulted in the death of Beverly Willis, and the act evidenced 
a depraved mind regardless of human life, although without 
any preconceived purpose to deprive any particular person 
of life, he would be guilty of murder in the first degree. If 
a person does an unlawful act, the law charges him with the 
knowledge of the probable consequences of such act. The 
jury may look to the fact that Beverly was killed, if it is 
shown, 1n connection with all the other evidence in the case, 
in determining whether or not the defendant, at the time, 
had such depraved mind as rendered him regardless of hu- 
man life.’ 

“To the giving of this charge, and to each and every part 
thereof severally, and especially to the last clause, the de- 
fendant then and there excepted, and requested the court to 
give the following charges, which were in writing: ‘1. That 
if they believe, from the evidence, that the defendant, at the 
time he shot into the house, did not intend to shoot at Bev- 
erly Willis, or any of the parties present, but intended to 
shoot in the house merely to frighten the inmates, they can 
not convict him of manslaughter in the first degree.’ ‘2. If 
the jury have any reasonable doubt, arising from the evi- 
dence, whether the defendant, at the time he shot into the 
house, shot at, or intended to shoot at, Beverly Willis or 
other occupants, or whether he only intended to shoot into 
the room to frighten the inmates, they must give him the 
benefit of that doubt, and acquit him of manslaughter in the 
first degree.’ ‘3. If the jury believe, from the evidence, that 


the defendant fired the pistol into the house for the purpose 
VoL. LX, 
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of frightening the inmates, and without aiming at, or intend- 
ing to shoot any one, such action was an unlawful act, and a 
trespass ; and if in the prosecution of such unlawful trespass 
Beverly was accidentally killed, the defendant is responsible 
for the consequences of the unlawful trespass, and is guilt 
of manslaughter in the second degree.’ ‘4. If the jury find, 
from all the evidence in the cause, that the following is a 
reasonable theory for the defense, growing out of the evi- 
dence: that the defendant fired a pistol into a room, which 
he knew to be occupied by four persons, without any design 
to do any personal injury to any of the occupants, but with 
the design simply to frighten them, and that death ensued, 
by accident, to one of the occupants, from such unlawful 
firing ; then it is the duty of the jury to convict the defend- 
ant of manslaughter in the second degree; and upon the 
supposition that this hypothesis is reasonable, and arises 
naturally out of all the evidence, it is the duty of the jury to 
acquit the defendant of murder, and of manslaughter in the 
first degree.’ The court refused each of these charges, and 
the defendant excepted to the refusal of each.” 

After conviction, the defendant moved in arrest of judg- 
ment, on the following (with other) grounds: “ Because a 
proper venire, as required by law, was not served on him one 
entire day before the trial, in this: the court ordered fifty 
jurors, in addition-to the regular jurors for the week, to be 
served on the prisoner; Bud McCreary and William Shackle- 
ford were duly and regularly impanneled, sworn, and charged 
as regular jurors for said week, but were never served on the 
prisoner, nor were their names placed in the hat to be drawn 
out, nor were they in any way offered to the prisoner, nor 
was any opportunity whatever given to him to select them as 
jurors to try his case.” The bill of exceptions sets out the 
motion in arrest of judgment, and then adds: “And the facts 
recited therein being proved, and the same being argued, and 
by the court understood, the said motion in arrest was over- 
ruled and denied ;” to which an exception was reserved by 
the prisoner. The judgment entry sets out the order of the 
court for a special venire and the service of a copy of it on 
the prisoner, the venive summoned by the sheriff, with his 
return, stating that he had served a list of the jurors, with a 
copy of the indictment, on the prisoner. The venire, as 
copied in the judgment entry, contains the names of eighty 
persons, thirty of whom are said to have belonged to the 
regular pannel for the week ; but the names of Bud McCreary 
and William Shackleford do not appear among them. 

The judgment entry contains, also, the following recital as 
to the organization of the jury: “To each of said jurors, 
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as drawn, the court propounded the questions required by 
the statute (Rev. Code, § 4180), and caused each of said 
jurors, as drawn and questioned, to be put upon the prisoner 
for acceptance or challenge ; and the persons above named 
having been accepted by the prisoner and the State, as the 
jury to try said cause, the Said jury, so impanneled as afore- 
said, were sworn and charged well and euky the issue joined 


to try, wherein the State of Alabama is plaintiff, and Robert 
Washington, the prisoner at the bar, is defendant on trial, 
and a true verdict to render according to the evidence.” 


A. A. CoLEMAN, for the prisoner. 
Joun W. A. SanrorD, Attorney-General, for the State. 


STONE, J.—The record disproves the assertion, that no 
list of the jurors summoned for the trial of the prisoner was 
served on him, as the law directs ; and we think the oath ad- 
ministered to the jury, was, in every repect, full and com- 
plete. The statement of the record is, “And the said jury, 
so impanneled as aforesaid, were sworn and charged well 
and truly the issue joined to try, wherein the State of Ala- 
bama is plaintiff, and Robert Washington, the prisoner at 
the bar, is defendant on trial, and a true verdict to render 
according to tle evidence.” The word sworn, used in the 
connection above, ex vi termini imports that they were sworn 
according to the formula observed in our courts of justice ; 
and the residue of the recital conforms substantially to the 
statute.—Code of 1876, § 4765. 

2. “Every homicide, . . . perpetrated by any act 
greatly dangerous to the lives of others, and evidencing a 

epraved mind regardless of human life, although without 
any preconceived purpose to deprive any particular person 
of life, is murder in the first degree.” —Code of 1876, § 4295. 
The prisoner, in his confession, disclaimed any intention to 
injure any one, and declared that his purpose was only to 
frighten the inmates of the house. For the purpose of con- 
sidicilin this feature of the defense, apart from all others, 
we leave out of view all evidence of motive, malice, or formed 
design, as indicated by the prisoner’s conduct at the preach- 
ing on the Sunday night preceding, by his sudden flight from 
the scene of his violence, and by the testimony of Bina Jack- 
son. On this question we confine ourselves to the manner 
of the shooting itself, and to the proved position of the in- - 
mates of the house, at the time the pistol was fired. If the 
object was simply to frighten, why fire the pistol into the 


house? Why not fire it near the window, and pointed up- 
Vou. LX. 
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ward, or from the house? The testimony is, that there were 
a burning fire and lighted lamp in the room. Then, why fire 
diagonally through the room; in the direction of where three 
of four inmates sat, near the fire, and not across the room, 
towards the door, which would have harmed no one? The 
light in the room enabled him to discern where the inmates 
sat. Then, why fire the pistol, directed in proper range to- 
wards one or more of them, if his object was only to 
frighten ? 

We have given expression to these reflections, not with 
any view of pronouncing on the facts. That is not for us. 
Our sole object is, that we may pronounce on the correct- 
ness of the charges asked and refused, in the light of the 
testimony before the jury. All the charges asked were prop- 
erly refused, under the state of the proof before the jury. 
They were well calculated to mislead, by withholding from 
their consideration one of the most damaging tendencies of 
the testimony. They ignore, altogether, the reckless dis- 
charge of a loaded pistol, pointed, at short range, directly 
towards persons sitting quietly together, unconscious of dan- 
ger; and the inference arising therefrom, of a depraved 
mind, regardless of human life. To have justified the giving 
of either of the charges, the jury should have been told that, 
to constitute such mitigation of the offense, it was necessar 
that there should be an absence of that depraved mind, which 
does not regard human life-—2 Whar. Cr. Law, §§$ 965, 997. 
Sport does not usually employ such dangerous methods as 
were resorted to in this case ; and before the jury are justi- 
fied in inferring the less wicked motive, sought in the charges 
to be inferred, they should be affirmatively convinced that 
there was not the depraved mind, which the recklessness of 
the act tended to show. 

The affirmative charge of the court is a correct exposition 
of the law. 

The judgment of the court is affirmed. 
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Sandy v. The State. 


Indictment for Trespass after Warning. 


1. Trespass after warning ; meaning of ** premises.’—The word ‘ premises,” 
as used in the statute punishing a trespass after warning (Code of 1876, 
§ 4419), means any real estate for an entry on which a civil action might be 
maintained, and includes an inclosed pasture situated more than a mile from 
the dwelling-house. 


From the Circuit Court of Sumter. 
Tried before the Hon. Luruer R. Smurru. 


SNEDECOoR & CockrELL, for the prisoner.—The policy and 
purpose of the law, under which this prosecution was insti- 
tuted, using the words dvwelling-house and premises in juxta- 
position, was to protect the immediate surroundings of the 
dwelling; and the statute can not be extended to unculti- 
vated lands beyond the view of the residence, and more than 
a mile distant from it; especially when it was not shown 
that the defendant knew that the lands belonged to the 

rosecutor, or that they were included in the prohibition. 

he meaning of the word premises is commented on in 11 Ala. 
594; 14 Ala. 242; 30 Ala. 46; 31 Ala. 353; 33 Ala. 431; 
36 Ala. 297; 40 Ala. 376, 720. 


Joun W. A. Sanford, Attorney-General, for the State. 
The word premises signifies “lands and tenements.”—Bouv. 
Dic. There is nothing in the statute which confines it to 
lands adjacent to the dwelling. 


BRICKELL, C. J.—The statute under which the indict- 
ment is found reads as follows: “Any person who, without 
legal cause, or good excuse, enters into the dwelling-house, 
or on the premises of another, after having been warned, 
within six months preceding, not to do so, is guilty of a mis- 
demeanor,” &c.—Code of 1876, § 4419. The evidence tended 
to show that, after warning, the defendant was seen in the 
pasture of the prosecutor, which was inclosed, but not cul- 
tivated, and was a mile, or a mile and a half, from the prose- 
cutor’s dwelling-house. The instruction of the court to the 
jury was, that the pasture was embraced in the term “prem- 
ises,”” as employed in the statute; and the correctness of this 


instruction is the only question for consideration. 
VoL, LX. 
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The term premises has various significations, dependent on 
the subject-matter to which it refers. When used in refer- 
ence to estates, it signifies lands and tenements ; while, when 
employed to designate a formal part of a deed, it refers to 
the part preceding the habendum; or, if in reference to 
equity pleading, it signifies the stating part of the bill. 
2 Bouv. Law Dict. 364. Its proper signification is readily 
ascertained from the connection in which it is found. Tres- 
passes on real estate the statute is intended to prohibit ; and 
any real estate, for an entry on which the prosecutor could 
maintain a civil action, is within the meaning of the term 
premises as it is employed in the statute. The operation of 
the statute, as of several other sections of the Code imme- 
diately preceding it, is to convert a civil injury at common 
law, into an indictable offense ; hence, the fines imposed on 
conviction go to the party injured. The instruction of the 
Circuit Court was correct, and its judgment is affirmed. 


Allen v. The State. 


Indictment for Murder. 


1. Oath of petit jurors.—In a criminal case, where a special jury is impan- 
neled, it is the better practice to swear each juror separately as he is selected; 
but, where the record shows that each was sworn separately, and all were 
afterwards collectively sworn, the oaths administered being substantially the 
same as prescribed by the statute (Code of 1876, § 4765), this is not errone- 
ous. 

2. Impeaching witness by proof of weak mind or memory,—When a witness in 
@ criminal case, testifying as to facts which occurred immediately before and 
after a homicide committed two years previously, admits that he can not ‘‘step 
off one hundred yards and count it--that he would forget how far he had gone 
before he counted a hundred”—and his testimony otherwise shows weakness 
of mind, there is no error in refusing to allow him to be asked, on cross-exam- 
ination, as to his superstitious notions concerning the effects of certain roots: 
such evidence is too remote from the issue, and does not tend to show that he 
was not a good observer of facts, and faithful in narrating them; nor is it erro- 
neous to refuse to let him be asked. “for the purpose of testing his recollec- 
tion,” whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘ that he was weak-witted.” (Mannina, J., dissenting as to 
the latter proposition. ) ‘ 

3. Declarations made by defendant immediately after commission of homicide .— 
Declarations or statements, explanatory and exculpatory, made by the defend- 
ant immediately after the commission of the homicide, to the first persons who 
came up, and admitted on the trial, without objection, as a part of the res ges- 
tw, are not governed by the rules which apply to confessions, and it is not 
necessary that the record should affirmatively show that, before they were 
admitted. they were proved to have been made freely and voluntarily. 

4. Charges as to imminent danger, or apprehension thereof.—Held, that the 
following charges were calculated to mislead the jury, and were properly re- 
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fused: ‘That if the jury have a reasonable doubt whether the circumstances 
were such as to impress the mind of a reasonable man that he was in great 
danger of great bodily harm at the time of the killing, they must give the 
prisoner the benefit of that doubt, and acquit him;” ‘That if the circumstan- 
ces were such as to create a reasonable belief in the mind of the aceused that 
his danger was imminent, then the law says he may strike in self-defense.” 


From the Cireuit Court of Marengo, on change of venue 
from Choctaw. 

Tried before the Hon. Luruer R. Smirz. 

The prisoner in this case, Brad Allen, was indicted for the 
murder of Frank Allen, his brother. The trial was removed, 
on his application, from Choctaw to Marengo county; and 
on his trial in the latter county, in May, 1878, he was con- 
victed of manslaughter in the first degree, and sentenced to 
the penitentiary for seven years. “On the trial,” as the bill 
of exceptions states, “the jurors having been drawn and 
summoned according to law, as each juror was drawn, he was 
sworn to answer questions ; and having been passed on and 
accepted, the following oath was administered to each: ‘You 
do solemnly swear, that you will well and truly try all issues, 
and execute all writs of inquiry, which may be submitted to 
you during the present day of court, and true verdicts render 
according to the evidence: so help you God.’ After the full 
jury had been passed upon and accepted, and separately 
sworn as above stated, the court, of its own motion, directed 
the jury to stand up, and the clerk administered to them in 
a body the following oath : ‘You, and each of you, do solemnly 
swear, that you will well and truly try the issue joined be- 
tween the State of Alabama and Brad Allen, the defendant 
now at the bar, and a true verdict render according to the 
evidence: so help you God.’ The defendant’s counsel made 
no objection, but remarked, that the Supreme Court had said 
the oath should be administered to each juror as he was 
passed on.” 

The deceased and the defendant lived together on the 
same plantation, and in the same house; and no other white 
person lived on the place. The homicide was committed 
early in the morning, when no other person was present ; and 
they both had been drinking, if they were not actually drunk 
at the time. It appeared from the testimony of several 
negroes who were employed as laborers by the two brothers, 
and who were examined as witnesses on the part of the pros- 
ecution, that Brad Allen, the defendant, a few minutes before 
the shooting, sent Henry Brown, with Margaret Jones, to go 
and catch a pony for the said Margaret ; and on his delay in 
starting. the defendant “caught him by the collar, cursed 


him, and said he would shoot his head off, if he did not go 
VoL. LX. 
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and get the pony.” Just then, Frank Allen came up, and 
asked, “ What is the matter?” or, “ What is this fuss about?” 
Thereupon, as one of the witnesses testified, “ Brad Allen 
turned to him, and said, ‘Do you take it up?’ to which 
Frank Allen replied, ‘No,’ and walked off.” Another witness 
said, “that when Frank came up, and asked what was the 
matter, Brad Allen told him, he wanted Henry to go after 
the pony, but he seemed slow about starting ; that they both 
stepped off a little piece, and were talking together friendly ; 
that they did not quarrel at all when Frank came up.” A 
third witness testified, “that when Frank came up, and asked 
what was the matter, Brad told him he wanted Henry to go 
after the pony; that Frank said, ‘I thought there was some- 
thing the matter, as I could find no whiskey in the jug this 
morning; that Frank said, also, he might let Henry get his 
breakfast first ; that both of them seemed to be drinking, but 
were not drunk; that they seemed to quarrel at first; that 
Brad Allen had his hand up, and was gesturing excitedly 
with it; that Frank told him, if he did not take his fist out 
of his face, he would smack him over; that they seemed to 
become pacified, and began to laugh and talk friendly.” 
Frank Allen had on a pair of pantaloons belonging to his 
brother, and told one of the servants to get him another pair, 
as he wanted to go to town; but Brad said, “You can keep 
on mine to-day, as I am going to stay at home.” This was 
the substance of the testimony, as to what occurred between 
the two brothers just before the shooting. A few minutes 
afterwards, two reports of a pistol being heard, the servants 
came back to the house, and found Frank Allen lying on the 
. floor, near the bed, partly undressed, and dead, having been 
shot through the head. His knife was lying on the floor, as 
Margaret Jones testified on the part of the defense, and was 
picked up by her; it was “a spaying knife, about five or six 
inches long, and was open.” The testimony of the servants, 
as to what was said and done by the defendant when they 
ran back to the house, was also conflicting. Henry Brown 
said: “ He and Margaret Jones had gone after the pony, and 
were returning, and had got in full view of the house, when 
he heard two pistol shots fired in quick succession, and saw 
Margaret Pruitt go up to the house; that he rode on towards 
the house, but, when he got near it, he turned his horse back 
and started to run; that Brad Allen called to him to come 
back, that he did not intend to hurt him, and said, ‘J have 
done what I intended to do.’” Kitty Allen said, that when she 
reached the house, the defendant said to her, “I have killed 
Frank ;’ that she then asked him, why he had done it; that 
he replied, “ Frank imposed on him;” and that she then said 
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to him, “No, Mass’ Brad, it was whiskey.” Vicey Nunnerly, 
who was with Kitty Allen at that time, testified that the 
defendant told her, “He had killed Frank because he imposed 
on him and Margaret Jones.” Margaret Pruitt, a witness for 
the defense, testified : “‘ When she got to the door, she met 
Brad Allen coming out; and he spoke to her, and said, ‘‘ J 
have killed Frank.’ She said, ‘ Tove you killed him dead ?’ 
He said, ‘ Yes, by God, I have killed him dead ; but God knows, 
if I had not killed him, he would have killed me ; and I would 
give the world, if I could breathe hfe back into him again.” 
There was no objection to any part of this evidence. Excep- 
tions were reserved by the defendant to several rulings of the 
court on the coss-examination of Henry Brown, who was one 
of the witnesses for the prosecution, and whose testimony 
was, in several particulars, conflicting with that of other 
witnesses. The opinion states the material facts bearing on 
these questions. Dr. Allen, a brother of the defendant and 
the deceased, testified that the latter was a dangerous man— 
quick, irritable, aggressive, violent, and uncontrollable when 
excited ; that the attachment between the two brothers was 
somewhat remarkable ; and that, in all their disputes, Frank 
was the aggressor, while the defendant was disposed to yield. 
Other witnesses testified to the same effect, as to the char- 
acter of the two brothers, and the relations which existed 
between them. 

“The court charged the jury orally, to which no exception 
was taken by the defendant. The defendant asked the fol- 
lowing charges, which were in writing, and which the court 

ave: ‘That unless the evidence against the prisoner should 

e such as to exclude to a moral certainty every supposition 
but that of his guilt of the offense imputed to him, the jury 
must find him not guilty.’ ‘That unless the evidence against 
the prisoner should be such as to exclude to a moral cer- 
tainty every hypothesis but that of his guilt, they must find 
him not guilty.” ‘That if there is any reasonable hypothesis 
arising from the evidence, consistent with the innocence of 
the defendant, they must find him not guilty.’ ‘That if the 
jury have a reasonable doubt whether the killing was done 
with malice, or under heat of blood in sudden quarrel, with- 
out malice, they must give the prisoner the benefit of this 
doubt.’ ‘That unless the evidence satisfies the jury beyond 
a reasonable doubt, and to a moral certainty, that the defend- 
ant killed the deceased with malice, they can not find him 
guilty of murder.’ ‘If a person, on trial for an alleged 
offense, offers no evidence of his good character, no legal 
inference can arise from such omission that his character is 
bad, or that he is guilty of the offense charged.’ ‘If there 


Vou. Lx. 
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is no evidence of the facts attending the killing, the jury are 
authorized to consider the defendant’s declaration, ‘that he 
done it to save his own life,’ with the other evidence in the 
case, to enable them to determiae who was the aggressor, and 
may, if sufficiently believed by the jury, generate a doubt of © 
the defendant’s: guilt.’ 

“The defendant asked the court, also, to give the following 
charges, which were in writing, and which the court refused 
to give: ‘If the jury have a reasonable doubt, whether the 
circumstances were such as to impress the mind of a reason- 
able man that he was in great danger of great bodily harm, 
at the time of the killing, they must give the prisoner the 
benefit of that doubt, and acquit him.’ ‘If the jury believe, 
from the evidence, that the circumstances were such as to 
create a reasonable belief in the mind of the accused that his 
danger was imminent, then the law says he may strike in 
self-defense ; and in determining this, the jury have a right 
to consider the character ot the deceased as proved, with the 
other evidence in the case.’ To the action of the court in 
refusing said charges the defendant excepted.” 

The court afterwards instructed the jury, on the request of 
the prosecuting attorney, “that ‘unless the evidence against 
the prisoner should be such as to exclude to a moral certainty 
every supposition but that of his guilt of the offense imputed 
to him, then they must find him not guilty,’ means only that 
they must be satisfied beyond a reasonable doubt of the 
defendant’s guilt ;’ and “that ‘the exclusion to a moral cer- 
tainty of every hypothesis but that of the prisoner’s guilt,’ 
means only that the jury must be satisfied from the evidence, 
beyond a reasonable dovbt, of his guilt ;’ to which additional 
charges the defendant excepted. 


Txos. W. CoLEmAN, for the prisoner.—In the organization 
of the jury, the record shows the proper oath improper] 
administered, and an improper oath properly administered. 
Drake v. The State, 51 Ala. 30, and authorities there cited. 
The record shows, also, that several different confessions of 
the prisoner were admitted in evidence against him; and it 
fails to show that the necessary preliminary evidence was 
adduced.— Bill Miller v. The State, 40 Ala. 59. The ques- 
tions propounded to Henry Brown, which the court sup- 
pressed, were calculated to impeach his testimony, by show- 
ing that his mind was disordered, and his memory very defi- 
cient. It was material to show this, since his testimony con- 
flicted with that of other witnesses ; and no objection can be 
taken to the form of the questions. In the matter of the 
instructions to the jury, the court violated the principles 
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announced in Oliver v. The State, 17 Ala. 587; Harrison v. 
The State, 24 Ala. 67; Noles v. The State, 26 Ala. 31; Kiland 
v. The State, 52 Ala. 322. 


Joun W. A. Sanrorp, Attorney-General, for the State-—The 
prisoner’s declarations, made immediately after the commis- 
sion of the homicide, were merely explanatory statements, 
constituting a part of the res geste, and were admitted with- 
out objection. The charges asked and refused were calcu- 
lated to mislead the jury, and did not assert correct legal 
i 5 en Re v. The State, 52 Ala. 379. They might 

ave been refused, because they were abstract. 


MANNING, J.—There was no error in the swearing of 
the jury. The two oaths were substantially the same. The 
usual practice is to swear each juror as he is selected, and 
that is the better practice. In this instance, they were sworn 
first singly, and afterwards collectively. 

2. One of the State’s witnesses, a negro man, testified to 
many particulars, some occurring at different times, adverse 
to the defendant below; and being cross-examined, he con- 
fessed, with much apparent simplicity, infirmities of mind. 
He said, he “did not know how far one hundred yards, or 
two hundred yards, were exactly ; that he could not step off 
one bundred yards and count it; that he would forget how 
far he had gone before he counted a hundred ; that his mem- 
ory was weak and bad; that when he was excited, his mind 
became confused, and seemed to go out from him; that when 
a white man spoke to him short, he seemed to lose his mind ; 
that he was excited and scared that morning, when Mr. Allen 
took him in the collar; that he trembled ail over, and had 
never got over it, and was still frightened from it,” &c. This 
was about two years after the events which had so excited 
him. Defendant then asked the witness, “if he did not 
swear on the trial in Choctaw county, before Judge Warren, 
in the matter of the application for bail by Brad Allen, that 
he was ‘ weak-witted.” The State objected to the question ; 
the objection was sustained, and the defendant excepted. 
The defendant then asked the same question, and stated that 
his object, in asking the question a second time, was to test 
the recollection of the witness. The State objected, and the 
objection was sustained again, and the defendant excepted. 
“The defendant then asked, if he did not believe that some 
people eat little white roots for certain purposes. The State 
objected to the question. The defendant stated to the court 
that the object . . was to show the mental capacity of 


the witness—that witness entertained singular opinions, and 
Vou. Lx. 
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one of them, by eating certain white roots, that gave them 
peculiar powers.” The objection to the question was sus- 
tained, and defendant excepted. 

The general mental capacity of the witness seems to have 
been pretty well disclosed, by his answers to questions pre- 
viously put; and the interrogatory about superstitious no- 
tions associated with certain white roots, whether derived 
from tradition, or the invention of his own fancy, was too 
remote from the subject to be allowed.—Blakey’s Heirs v. 
Blakey's Adm’r, 33 Ala. 611. Besides, such notions need not 
hinder him from being a good observer of facts, and faithful 
in narrating them. But, the question about what he said on 
a preliminary examination about the same matter, some 
months before, when put to test his memory, appears to me 
admissible. True, he had already testified, in reply to inter- 
rogatories, that his memory was weak. But his answers 
make the impression that he was rather “weak-witted,” than 
of defective memory. He can not be regarded as a good 
witness, or an expert, in respect to his own mental condition. 
He evidently had but little of that power of analysis, which 
enables one to ascertain the nature of peculiar defects. His 
testimony, touching several matters, differed from that of 
some of the other,negro witnesses, but was apparently given 
in a manner to inspire confidence in its truthfulness. There- 
fore, it might be important to show, by such a test as that 
proposed, that the memory of the witness was not to be 
trusted ; that he was speaking of things that existed only in 
his imagination. But my brothers think the matter inquired 
about was not relevant enough, and that the ruling of the 
circuit judge should not be reversed. 

3. We do not find any evidence of confessions in the record. 
What are referred to as such, are but explanations, made by 
defendant, immediately after the homicide, to the laborers 
in his employment, and were proved, without objection, as a 
part of the res geste. 

4. There was no error in the charges given that were 
excepted to by defendant, nor in the refusal of the court to 
give the last two of the charges asked in his behalf. The 
duty of the jury to accord to him the benefit of the “reason- 
able doubt,” was amply impressed, in many forms, upon 
them. And as to the two charges for defendant, which were 
refused, the first was calculated to lead the jury off, upon an 
inquiry concerning what other persons than defendant might 
have thought of the danger of his situation, and was other- 
wise objectionable ; while the last charge refused spoke of an 
apprehension of imminent danger to defendant, without 
specifying the nature of the danger, whether to life, of great 


J 
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bodily harm, or some other, to which it is suggested he 
might have been exposed. In fact, however, there was no 
evidence of any such danger at all, as to justify the giving of 
any charge on that subject. 

Let the judgment be affirmed. 


Mitchell v. The State. 
Indictment for Murder. 


1. Murder; statutory degrees of.—The statutory provisions of Alabama, as 
to the different degrees of murder (Code of 1876, § 4295), explained, illus- 
trated, and distinguished from the statutory provisions of Pennsylvania and 
New York. 

2. Homicide perpetrated by act greatly dangerous to lives of others, and evidenc- 
ing depraved mind regardless of human life.—A homicide, ‘‘perpetrated by any 
act greatly dangerous to the lives of others, and evidencing a depraved mind 
regardless of human life, although without any preconceived purpose to 
deprive any particular person of life,” is, by the terms of the statute, murder 
in the first degree. This provision of the statute applies to homicides com- 
mnitted from ‘‘universal malice,” as it is called in the books; as by purposely 
discharging a loaded gun into a crowd of people, or wrecking a passenger 
train on a railroad, whereby one or more persons are killed; but, ex vi term- 
inorum, it excludes a homicide which is committed by a blow or injury inten- 
tionally simed at and inflicted on the person killed, though such homicide 
may be murder in the first degree under another clause of the statute. Hence, 
where the homicide was committed by a blow with an oaken stick, intention- 
ally aimed at the deceased, it is error to instruct the jury, ‘‘that if the homi- 
cide was perpetrated by an act greatly dangerous to the life of the deceased, 
and evidenced a depraved mind regardless of human life, it would be murder 
in the first degree.” 

3. Self-defense, manslaughter, and murder in second degree. —When a homicide 
is committed on sudden provocation, without formed design, it may be murder 
in the second degree, manslaughter in the first degree, or self-defense, accord- 
ing to the attendant circumstances: if the provocation was mere words, how- 
ever abusive and insulting, it is murder in the second degree; if a blow or 
injury given or threatened, not calculated to produce death or great bodily 
harm, it is manslaughter in the first degree; and if a blow or injury given, or 
apparently about to be given, calculated to produce death or great bodily 
harm, the slayer himself not having intentionally brought on the difficulty, 
and not being otherwise able to escape, it is self-defense. 

4. Error without injury; rule as to, in criminal cases.—In a criminal prosecu- 
tion for murder, the doctrine of error without injury, as in civil cases, will 
not be applied; hence, the judgment of conviction in this case was reversed, 
and the cause remanded, on account of an erroneous charge to the jury as to 
the constituents of murder in the first degree, although the conviction was for 
murder in the second degree, which operated an acquittal of the higher 
offense. 


From the Circuit Court of Hale. 

Tried before the Hon. Gro. H. Crata. 

The prisoner in this case, Robert Mitchell, was indicted 
ior the murder of “George, whose other name is to the grand 

OL. LX. 
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jury unknown, by striking him with a piece of wood,” or, as 
alleged in the second count, “with a deadly weapon, to the 

rand jury unknown ;” was convicted of murder in the second 
> ona and sentenced to the penitentiary for the term of 
fifteen years. “On the trial,” as the bill of exceptions states, 
“the evidence for the State tended to show that, before the 
finding of the indictment, and in said county, the defendant 
and five or six others were at the house of one York Evans; 
that there was an old bedstead in front of the door of the 
house, and three or four persons were playing around it with 
bed-slats; that neither the deceased, who was a young boy 
and a stranger to all present, nor the defendant, was engaged 
in this playing; that two of said persons were striking at 
each other, over the head of the deceased, when he said: ‘Jf 
you are playing, it is all right; but, if you are not, and you strike 
me, you will fall, and that damn quick. The defendant’s 
brother was engaged in said play, and the defendant was 
sitting a short distance from the parties; and when the 
deceased made said remark, the defendant got up, and went 
to deceased, placed his hand in his breast, and told him not 
to ‘cuss’ when he talked to him. The deceased remarked, 
‘I will not, if you don’t cuss when you talk to me.’ The deceased 
had picked up a bed-slat, and was leaning on it, inside of the 
bedstead. The defendant went around the house, at a dis- 
tance of some twenty feet, and returned to deceased, with 
quite a heavy oak slat of wood. Two persons attempted to 
prevent him from reaching the deceased, but he passed 
around them ; went to where the deceased was still leaning 
upon said slat, and, raising said heavy slat of wood, struck 
the deceased on the head. The deceased fell to the ground, 
and the defendant jumped upon him; and when pulled off, 
he said, ‘If they had not taken him off, he would have cut him to 
pieces. The deceased died, from the wound, that night. 
The evidence for the defendant tended to show, that a knife 
was found at the spot where the deceased fell, and that the 
defendant, at the time he was pulled off the deceased, said : 
‘You know why I did it. Don’t you see that knife in his hand ?’ 
and that the defendant requested parties present to do all 
they could for him, and he would pay for it. This being all 
the evidence, the court charged the jury, among other things, 
that if the homicide was perpetrated by an act greatly 
dangerous to the life of the deceased, and evidenced a 
depraved mind regardless of human life, it would be murder 
in the first degree.” 

The defendant excepted to this charge, and it is the only 
matter here presented for revision. 
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Tuos. J. Seay, for the prisoner, cited Darry v. The People, 
2 Parker’s Crim. Rep. 606—49. 


Joun W. A. Sanrorp, Attorney-General, for the State.—The 
charge is in the very language of the statute (Code, § 4295), 
and is therefore correct. 


STONE, J.—Our statute (Code of 1876, § 4295), while it 
has retained as murder every species of homicide which was 
murder by the common law, has divided that highest offense 
against persons into two grades: murder in the first degree, 
and murder in the second degree. Murder in the first 
degree is further divided, and defined in four classes: First, 
homicides perpetrated by “poison, lying in wait, or any 
other kind of willful, deliberate, malicious, and premeditated 
killing.” The employment of poison as the agent, or lying 
in wait to do the deed, either is made sufficient evidence 
within this class. To come within the other clause, the act 
must be qualified by each of the named adjectives. Willful— 
governed by the will, without yielding to reason. Delib- 
erate—formed with deliberation, in contradistinction to a 
sudden and rash act. Malicious—with fixed hate, or done 
with wicked intentions or motives, not the result of sudden 
passion. Premeditated—contrived or designed previously. 
All these qualities must coexist, to bring the crime within 
this clause. The law has declared no length of time these 
wicked elements shall be shown to have existed; and they 
may be all grouped under the very expressive phrase, formed 
design. To come within this class, there must have been a 
previously formed purpose to take the life of him who is 
slain, and it must be accomplished by the voluntary, inten- 
tional employment of means calculated to produce death. 
We can not here declare or define all the acts, and the pro- 
tean forms of human conduct, which evidence this formed 
design. They are discussed in the many elementary works 
and adjudged cases which treat of the crime of felonious 
homicide. This grade of crime is frequently committed 
during personal rencontres, into which the parties enter 
mutually, or in many cases in which the party slain strikes 
the first blow. Murderers sometimes provoke an enemy, or 
intended victim, to assault them, that, under the protection 
which the law is supposed to furnish them, they may wreak 
vengeance upon him, who, by this contrivance, is made to 
appear to be the aggressor. A homicide, thus perpetrated, 
is a most atrocious murder in the first degree. We will 
resume this discussion further on in this opinion. This first 


class embraces every species of homicide by unlawful force, 
VoL. Lx. 
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intended for and aimed at the victim, which our statute 
denounces as murder in the first degree. 

Second. Homicides committed in the perpetration of, or 
attempt to perpetrate, other named crimes. This class 
needs no explanation. To secure a conviction under it, it is 
not necessary that the offender should have contemplated, 
intended, or willed the death of his victim. The combined 
turpitude of the crime perpetrated or attempted, and the 
fatal, though unintentional result, raise the offense to murder 
in the first degree. The first and second classes of our 
statute defining murder in the first degree are copied from 
the Pennsylvania statute of 1794. No other murders at 
common law are murders in the first degree under their 
statute—See 1 Russell on Crimes, by Davis, Metcalfe & 
Sharswood, p. 482, and notes ; Pennsylvania v. McFall, Addis. 
257; Mitchell v. State, 5 Yerg. 340; Dale v. State, 10 Yerg. 551; 
Clark v. State, 8 Humph. 663; 2 Whar. Am. Cr. Law, 
$$ 913, 913a. 

Third. Homicides “perpetrated from a premeditated 
design, unlawfully and maliciously to effect the death of an 
human being, other than him who is killed.” This has all 
the ingredients of the first class, described above, except that 
in attempting and intending to kill one person, the offender 
kills another, without ,intending it. The same wicked, 
felonious purpose exists in this, as in the first class, and the 
same injury to the peace and dignity of the State is done ; 
for the law can not institute a comparison between the values 
of the lives of its several citizens. 

Fourth. This class brings up the question presented by 
this record. It embraces all homicides “perpetrated by any 
act greatly dangerous to the lives of others, and evidencing 
a depraved mind regardless of human life, although without 
any eee purpose to deprive any particular person 
of life.” The act, to come within this class, must be greatly 
dangerous to the lives of others; must be of such character 
as to evidence—prove—that the offender had a depraved 
mind, regardless of human life; and must .be without any 
preconceived purpose to deprive any particular person of 
life. If there was such preconceived purpose to deprive a 
particular person of life, the offense would fall under the first 
or third of the above classes, dependent on the further in- 
quiry, whether the offender killed the person intended or an- 
other. It will be observed, however, that this fourth class 
omits all mention of the words, malice aforethought, formed 
design, willful, deliberate, malicious, premeditated, unlaw- 
fully and maliciously, some of which are found in all the 
common-law definitions of murder, save that from universal 





30 SUPREME COURT (Dec. Term, 


[Mitchell v. The State. } 


malice. If a blow or injury, intentionally aimed and in- 
flicted on a particular person, the act being greatly danger- 
ous to life, and itself evidencing a depraved mind regardless 
of human life, be ruled to be murder in the first degree, then 
this clause fixes a much lower standard of evidential require- 
ment, than do the classeS one and three above mentioned. 
And this is all the more manifest, when we reflect that this 
clause dispenses with all preconceived purpose to deprive 
any particular person of life. A blow or injury, unlawfully 
and intentionally aimed and inflicted on a person, by an act 
greatly dangerous to life, and actually producing death, under 
such circumstances as to evidence a depraved mind regard- 
less of human life, could not be inflicted without a precon- 
ceived purpose to deprive some particular person of life.— 
See McManus v. State, 36 Ala. 285. The two propositions 
are incompatible. We think the legislature, in this clause, 
intended to raise to the high grade of murder in the first de- 
gree those homicides which are the result of what is called 
“universal malice.” By universal malice, we do not mean a 
malicious purpose to take the life of all persons. It is that 
depravity of the human heart, which determines to take life 
upon slight or insufficient provocation, without knowing or 
caring who may be the victim. The supreme depravity shown 
in this so-called universal malice, is considered as the equiv- 
alent of the strong adjectives, willful, deliberate, malicious, 
and premeditated, which characterize the first class of mur- 
der in the first degree. 

Speaking of murder, Mr. Blackstone, 4 Com. 200, says: 
“Neither shall he be guilty of a less crime, who kills another 
in consequence of such a willful act as shows him to be an 
enemy to all mankind in general; as going deliberately, and 
with an intention to do mischief, upon a horse used to strike, 
or coolly discharging a gun among a multitude of people. 
So, if a man resolves to kill the next man he meets, and does 
kill him, it is murder, although he knew him not; for this is 
universal malice.” And we may mention the intentional 
wrecking of a passenger train on a railroad, by which a life 
or many lives are destroyed, as another instance of univer- 
sal malice. The definition given in the statute, of this class, 
four, brings it precisely within the influence of the principle 
stated, and shows that this fourth class of murders in the 
first degree was intended to embrace homicides committed 
from universal malice. 

This provision of our statute was taken substantially, and 
almost literally, from the New York Revised Statutes. In 
Darry v. People, 2 Park. Cr. Rep. 606, their statute came be- 
fore the Court of Appeals of that State. Three of the jus- 


Vou. LX. 
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tices delivered separate opinions in the cause, and construed 
the clause as we have done. Five of the seven justices con- 
curred. Able opinions were delivered, two of them by Denio 
and Selden, J J., conclusively establishing the construction 
we have above declared. In neither of the classes num- 
bered two, three, four, above, is there a specific intent to take 
the life of the person slain. The gravity of the offense, in 
each case, is made up of the wicked act done or attempted, 
which, without specific intent, caused the death. But the 
New York statute, as construed in Darry v. People, supra, was, 
in one very important respect, wholly unlike ours. It de- 
fined murder as consisting of three distinct classes, and left 
all other unlawful homicides, as known at the common law, 
to fall under the general designation of manslaughter. This 
reduced many common-law murders to manslaughter ; and, 
as was shown in the decision rendered, reduced Darry’s crime 
to manslaughter, when, under the rules of the common law, 
he was guilty of a most atrocious murder. Our statute is 
different, first, in making and declaring a larger number of 
homicides to be murder, and in classifying many of them as 
murder in the first degree; and, second, in declaring that 
“every other homicide, committed under such circumstances 
as would have constituted murder at common law, is mur- 
der in the second degree.” So, every killing, which would be 
murder at the common law, is murder, either in the first or 
second degree, under our statute. The enumerated common- 
law murders fall within the first degree. The non-enumera- 
ted fall within the second degree. 

What we have said above shows that, in the charge given, 
the Circuit Court misconstrued the fourth subdivision of our 
statute defining murder in the first degree. The facts and 
intents supposed in the charge do not amount to what the 
law calls universal malice; and it follows that, under that 
fourth class, the defendant could not be guilty of murder in 
the first degree. But we do not intend to be understood as 
affirming that, under the facts of this case, ‘the defendant 
could or could not be found guilty of murder, either in the 
first or second degree. A homicide, committed by direct 
force, can not be murder in thé first degree, unless there was 
an intention to kill. The intention is usually found, in the 
absence of positive proof, from the character of the instru- 
ment used, the evidence of contrivance, method, self-posses- 
Sion, deliberation, previous malice, want of provocation. 
Deliberation need not necessarily be long. The law has laid 
down no particular duration for the existence of formed de- 
sign. It is sufficient that it be formed, and not engendered 
by passion suddenly aroused. If this formed design exist— 
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if the killing be willful, deliberate, malicious, and premedi- 
tated, then the offense is murder in the first degree. The 
jury determines this from all the surrounding or attending 
circumstances. A homicide committed without these ingre- 
dients, is not murder in the first degree, within the first or 
third class. ° 

But there is another step between murder in the first de- 
gree and manslaughter. Mere words, no matter how insult- 
ing, never reduce a homicide to manslaughter. Manslaugh- 
ter is the unlawful killing of a human being without malice ; 
that is, as the unpremeditated result of passion-heated 
blood—caused by a sudden, sufficient provocation. And such 
provocation can, in no case, be less than an assault, either 
actually committed, or menaced under such pending circum- 
stances as reasonably to convince the mind that the accused 
had cause for believing, and did believe he would be pres- 
ently assaulted ; and that he struck, not in consequence of a 
previously formed design, general or special, but in conse- 
quence of the passion suddenly aroused by the blow given, 
or, apparently, about to be given. 

When the fatal blow is given in consequence of passion 
suddenly engendered by a blow given, or which apparently 
is about to be given, then another inquiry arises: is the blow 
given, or about to be given, calculated to produce death, or 
grievous bodily harm? If it is, and the person thus 
assaulted has not brought on the difficulty for the purpose, 
and if he can not otherwise escape the danger, he may strike 
in self-defense, and continue till he relieves himself of the 
peril, even to the slaying of his adversary. But, if the blow 
— or about to be given, be not such as to endanger his 
ife, or to expose him to grievous bodily harm, as the law de- 
fines that term, then a fatal blow struck by him, even from 
sudden passion, and without formed design, is manslaughter 
in the first degree. And a killing under circumstances which 
do not amount to proof of formed design—willful, deliberate, 
malicious, and premeditated—which is defined above as con- 
stituting murder in the first degree, and which is not toned 
down to manslaughter, or self-defense, as defined above, is 
murder in the second degree. 

We have spoken of formed design as of two classes, gen- 
eral and special. The former is evidenced by carrying 
weapons likely to produce death, with the purpose previously 
formed to use them in resentment of any blow that may be 
received, come from what quarter it may, even though the 
blow be of a character not endangering life or limb. Such 
formed design has no particular person as its objective aim. 


It is aimed at whoever may become an assailant. If prepara- 
VoL, LX, 
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tion be made, and the design be formed and executed, by 
slaying an adversary in resentment or resistance of a blow 
not likely to produce death, or inflict grievous bodily harm, 
this savors largely of the extreme wickedness of universal 
malice, and would be murder ; and if such design was formed 
willfully, and carried into execution pursuant to such formed 
design, this would be murder in the first degree. On the 
other hand, if the fatal injury was inflicted in the reasonable 
belief of impending danger of death, or of grievous bodily 
harm, shown by present, existing circumstances, this would 
be self-defense, unless the circumstances show that the diffi- 
culty was provoked or brought on by the slayer, to furnish 
him a pretext or excuse for using a deadly weapon ; in which 
event, the offense would be murder in the first degree. 
Formed design, special, differs from such design general, 
only in the fact that it is aimed at, and the injury inflicted 
on, a particular person had in view. The same rules of 
criminality vel non obtain, as those above declared. It all 
depends on the nature of the preparation, and the purpose 
of the formed design. If it be to repel aggressive assault, 
not provoked, which is calculated to produce a reasonable 
belief of danger to life, or of grievous bodily harm, this is 
excused on the doctrine of self-defense. If to resent an 
insult, or abusive language, an assault or battery that does 
not endanger life or limb, or an assault provoked for the 
purpose, no matter.how grievous, this is murder. There 
can be no manslaughter in such a homicide as this; for 
manslaughter in the first degree is the result of passion sud- 
denly engendered, and without premeditation, from present 
provocation, but in no case less than an assault. Man- 
slaughter in the second degree is when the homicide results 
from the commission of a misdemeanor, or civil tort, but 
which result was not intended or contemplated. 

In Judye v. The State, at the present term, we discussed 
the distinction between murder and manslaughter, and do 
not propose to consider it further at this time. A portion of 
the charge in that case, not discussed in the opinion of this 
court, is amenable to the same criticism, and fell into the 
same error as to the fourth class of murder in the first de- 
gree, above pointed out, which is the only error committed 
in the trial of this cause. 

Following what we said in x parte Nettles, at the present 
term, we may add, the definition and constituents of the 
crime of murder have come to us from the common law, that 
grand, colossal system, which, in the purity and elevation of 
its morals, the maintenance of right and repression of crime, 
the equal protection of all in the enjoyment of life, liberty 

(3) 
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and property, challenges the admiration of the world. Our 
statutes, as we have shown, have classified murders, but in 
no instance have they reduced a common-law murder to a 
lesser defense.—See Code of 1876, § 4295. Every murder at 
common law, is murder under our statutes. If it now 
requires a higher degree of criminality to secure a conviction 
of murder than it did at common law, the fault is not in the 
law. It is in its lax and falsely merciful administration. 
When the homicide is not shown to be within one of the 
four classes of murder in the first degree, and yet falls within 
the definition of murder at the common law, it is murder in 
the second degree. 

The case of Rex v. Thomas,7 Carr. & Payne, 817, bears 
directly on the question last above discussed. It was tried 
before Baron Parke, one of England’s profoundest criminal 
jurists. “The prisoner and prosecutor were at a beer house, 
together with several other persons. Some words passed 
between the prisoner and a third person; after which, he 
was seen walking up and down the passage of the house, 
with a sword-stick in his hand, with the blade open, and was 
heard to say, ‘If any man strikes me, I will make him repent 
of it.’ He was desired to put up the stick, which he refused 
to do; and shortly after, the prosecutor, ignorant of what 
occurred, but perceiving the prisoner was creating a dis- 
turbance, struck the prisoner twice with his fist, when the 
prisoner stabbed him.” In charging the jury, the learned 
Baron said: “If you see that a person denotes, by the man- 
ner in which he avenges a previous blow, that he is not ex- 
cited by a sudden transport of passion, but under the influ- 
ence of that wicked disposition, that bad spirit, which the 
law terms ‘malice, in the definition of willful murder, then 
the offense would not be manslaughter. Suppose, for 
instance, a blow were given, and the party struck beat the 
other’s head to pieces by continued, cruel, and repeated 
blows ; there, you could not attribute that act to the passion 
of anger, and the offense would be murder. And so, if you 
find that, before the stroke is given, there is a determination 
to punish any man who gives a blew, with such. an instru- 
ment as the one which the prisoner used; because, if you 
are satisfied that, before the blow was gi-’en, the prisoner 
meant to give a wound with such an instrument, it is impos- 
sible to attribute the giving such wound to the passion of 
anger excited by that blow; for no man who was under 
proper feelings—none but a bad man of a wicked and cruel 
disposition, would really determine beforehand to resent a 
blow with such an instrument.” 


We entirely concur in these views, which all must admit 
VoL. Lx. 
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are a correct exposition of the common-law doctrine on this 
most pernicious practice of wearing weapons, with formed 
design to use them on an insufficient emergency. 

The prisoner in the present case, having been convicted of 
murder in the second degree, was thereby acquitted of the 
higher offense of murder in the first degree, and can not, on 
the next trial, be convicted of a higher crime than murder in 
the second degree.—Bell and Murray v. The State, 48 Ala. 
684. The only error shown in the record is in the definition 
of murder in the first degree, and the defendant was acquit- 
ted of murder in that degree. If this were a civil suit, the 
error would be immaterial, and without injury. But, in a 
prosecution for an offense of this high grade, we are un- 
willing to apply the doctrine of error without injury. We 
can not know what influence the charge may have exerted on 
the jury. 

teversed and remanded. Let the prisoner remain in 
custody, until discharged by due course of law. 


Dunn v. The State. 
Indictment for Murder. 


1. Change of venue; destruction of certified transcript, and how supplied.—-On 
change of venue in a criminal case (Code of 1876, §§ 4914-16), if the certified 
transcript should be lost or destroyed, after it has been filed in the court to 
which the trial was removed, that court may supply the loss, and substitute 
another transcript, on proper evidence, as in the loss or destruction of any 
other paper or record: itis not necessary that the substituted transcript should 
be made out in return to a certiorari, nor that it should be specially certified 
as the former was: if its truth is not controverted, and the court is satisfied of 
its correctuess, it is sufficient. 


From the Cireuit Court .of Walker, on change of venue 
from Tuskaloosa. 

Tried before the Hon. Wm. S. Mupp. 

The prisoner in this case, John Dunn, was indicted in the 
Circuit Court of Tuskaloosa, at its November term, 1876, for 
the murder of Jasper N. Dunn. On his application, at the 
next May term, 1877, the venue was changed to Walker 
county ; and a certified transcript of the indictment, with 
the proceedings had in the cause, was filed in the office of 
the clerk of the Circuit Court of that county, on or about 
the 1st July, 1877. A short time afterwards, the court-house 
of that county was burned, and with it said transcript was 
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destroyed. At the September term, 1877, on the day ap- 
pointed for the trial, when the cause was called, the defend- 
ant filed three special pleas, on account of certain alleged 
defects in the certified transcript which, as the pleas assert, 
had been that day filed in the court, as the transcript on 
which he was to be tried. The court sustained a demurrer 
to each of these pleas, and the cause being then continued, 
at the instance of the defendant, on account of the absence 
of matérial witnesses, the minute-entry further proceeds: 
“Thereupon, comes the solicitor who prosecutes in this be- 
half for the State, and also comes the defendant in his own 

roper person, and also by counsel ; and in view of the ob- 
jections made to the transcript now filed in this cause, and 
to the special pleas pleaded by the defendant, and in order 
to obviate said objections made to said transcript, and a 
question arising on said pleas when this cause shall be again 
called for trial, the said solicitor now moves the court for an 
order requiring the clerk of the Circuit Court of Tuskaloosa 
to make out and transmit to this court another transcript in 
this cause, by the next term of this court; said transcript to 
be made out, certified, and transmitted, as required by sec- 
tion 4209 of the Revised Code. And it appearing that the 
said circuit clerk of Tuskaloosa did, on or about the —— 
day of June, 1877, make out and transmit to this court a 
ye certified transcript in this cause, pursuant to an order 
of the Circuit Court of Tuskaloosa, made at its Spring term, 
1877, by which the venue in this cause was changed to this 
court; and it further appearing that said transcript was re- 
ceived and filed by the clerk in this court, and that the court- 
house of this county was afterwards destroyed by fire, and 
that said transcript, and the papers filed therewith in this 
cause, were destroyed by the burning of said court-house ; 
it is therefore ordered that the said motion of the solicitor 
be granted, and that the circuit clerk of Tuskaloosa make 
out another transcript,” &e. 

At the next ensuing term, held in March, 1878, the judg- 
ment-entry recites the appearance of the parties, and then 
proceeds thus: “And it being shown to the satisfaction of 
the court, by due proof, that the clerk of the Circuit Court 
of Tuskaloosa has, in the manner required by law, trans- 
mitted to this court an amended and more perfect transcript 
of the record and proceedings had in this case in said Cir- 
cuit Court of Tuskaloosa, duly certified by said clerk, as_re- 
quired by an order of this court made at its last term, which 
transcript was delivered to the clerk of this court, and by 
him filed, on the 4th day of March, 1878; the said solicitor 


now moves the court that said amended and perfected tran- 
VoL. Lx. 














1377. ] _ OF ALABAMA. 37 


(Dunn v. The State. } 


script be substituted as the proper transcript in this case, in 
lieu and in place of the transcript which was transmitted and 
deliveted to the clerk of this court before the last term 
thereof, and which was on file in this cause at the last term, 
and that said defendant be held to answer to the copy of the 
indictment set forth and contained in said amended tran- 
script, and that he be put on his trial on the same; which 
motion of the solicitor was granted by the court.” 

The bill of exceptions, taken at that term of the court, 
states that, “upon the calling of the cause, for the purpose 
of setting a day for the trial, the solicitor for the State pre- 
sented the following transcript, as the proper transcript on 
which to put the defendant on his trial in this court. And 
said defendant thereupon objected to be tried thereon, be- 
cause, lst, he says, that the certificate of the clerk, appended 
thereto, does not certify that said transcript contains a true 
and correct transcript of the organization of the grand jury, 
the indictment, and all indorsements thereon, and the orders 
of the court made in said cause; and, 2d, because said cer- 
tificate does not certify that the original subpoenas were con- 
tained in the package, nor that they were forwarded or de- 
livered in the same manner as the transcript in said cause.” 
The court overruled these objections, and the defendant ex- 
cepted. On a subsequent day of the term, being put on his 
trial, the defendant filed two pleas in abatement, setting up 
substantially the same grounds of objection to the transcript 
as above stated; and demurrers to these pleas having been 
sustained by the court, he went to trial on the plea of not 
guilty. 

Of the two transcripts above mentioned, the first is dated 
the 28th August, 1877, and is in these words: “I certify 
that the foregoing pages, numbered from one to eighteen in- 
clusive, contain a full, true, and correct transcript of all the 
papers and proceedings, together with the orders and judg- 
ments of the Cireuit Court of Tuskaloosa county, had and 
made in the above entitled cause, and now recorded in the 
office of the clerk of said court, which office I now fill. 
Given under my hand,” &c. This transcript was filed in the 
Circuit Court of Walker on the 1st September, 1877, and so 
indorsed by the clerk. The certificate appended to the last 
(or amended) transcript, which is dated the 14th February, 
1878, is as follows: “I, John J. Harris, clerk,” &c., “hereby 
certify that the foregoing pages, numbered from one to 
twelve inclusive, contain a full and complete transcript of 
all the papers and proceedings on file and of record in my 
office, in a cause knownas Tle State of Alabama v. John 
Dunn; that said defendant, by application and affidavit, ob- 








38 SUPREME COURT [Dec. Term, 


{Dunn v. The State. ] 


tained a change of venue from Tuskaloosa to Walker county, 
and that the orders of the Hon. Cireuit Court concerning 
the change of venue have been fully carried out. Given un- 
der my hand,” &e. 


S. A. M. Woon, for the prisoner. 
Joun W. A. SanrorpD, Attorney-General, for the State. 


BRICKELL, C. J.—The order removing the trial to the 
Cireuit Court of Walker county, having been made and en- 
tered of record, by the Cireuit Court of Tuskaloosa county, 
in which the indictment was found, the jurisdiction of the 
latter court was exhausted ; and the jurisdiction of the for- 
mer attached, when a transcript of the record of the pro- 
ceedings in the Tuskaloosa Circuit Court was made and cer- 
tified in conformity to the statute, and delivered to the clerk 
of the Circuit Court of Walker.—Code of 1876, $$ 4914-16. 
The subsequent destruction of the transcript, by the burn- 
ing of the court-house, did not affect the jurisdiction of the 
Cireuit Court of Walker. The transcript had become a 
record of that court, and the court had power to substitute 
it, upon proper evidence of its destruction and contents.— 
Bradford v. Sta’e, 54 Ala. 230; 1 Bish. Cr. Pr. $$ 1213-14. It 
was the duty of the clerk of the Circuit Court of Tuskaloosa, 
on the application of the solicitor, or of any person apply- 
ing for the same, to make out and deliver a correct tran- 
script, properly certified, of the proceedings had in the cause 
while it remained in that court, appearing of record, or of 
papers found on file pertaining to the cause. This transcript, 
whether certified as the original transcript was, or simply 
certified, in general terms, to be a full, true, and correct copy 
of the record, and of the papers on file, became proper evi- 
dence of the contents of the original transcript. If its truth 
was not successfully controverted, the court could, on mo- 
tion, have ordered its substitution, as and for the original ; 
or, without making the order, could have accepted it on the 
trial, as evidence of the contents of tie original transcript. 
Rights are not lost—suits in civil causes, and prosecutions in 
criminal causes, are not terminated—by the loss or destruc- 
tion of records, or of papers pertaining to the files, while 
the cause is in feri. The court has the power, and it is its 
duty, to supply them, on proper evidence of their contents. 

The Circuit Court ordered, on the presentation of tran- 
scripts from the Circuit Court of Tuskaloosa, certified by 
the clerk, under the seal of the court, to be full and com- 


plete transcripts of all the papers and proceedings on file 
Vou. Lx. 
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and of record in the cause while in that court, these tran- 
scripts containing the organization of the grand jury, the in- 
dictments thereon, all the entries relating thereto, se be 
filed—in other words, should be substituted—for the original 
transcript, which had been destroyed. It was not necessary 
the court should have obtained these transcripts by any or- 
der, or by a certiorari to the clerk of the Circuit Court of 
Tuskaloosa county. Such an order, or writ, is necessary, 
only when it is necessary to correct mistakes, or supply omis- 
sions, in records already certified to, and of file in the court. 
Code of 1876, $4916. The record, mistakes or omissions in 
which could have been supplied or corrected, had been lost. 
The power the court was exercising, was not the power to 
correct mistakes, or supply omissions. It was simply the 
power to receive legal evidence of the contents of the tran- 
script which had been destroyed. The duty of the court was 
to require the best evidence of the contents of that tran- 
script the State could produce. A reproduction from the 
records and files of the Circuit Court of Tuskaloosa, whence 
the destroyed transcript came, was the best and highest evi- 
dence of its contents.—1 Whart. Ev. $$ 135-6. The repro- 
duced transcript, containing everything which the original 
could have properly contained, and being certified to be full 
and complete, in -the absence of all impeachment of its 
verity, was properly received, and substituted for the origi- 
nal. ° 

We have carefully examined the record, and there is no 
error which authorizes a reversal of the judgment of con- 
viction. 

Affirmed. 


Cook wv. The State. 


Indictment for Burglary and Grand Lurceny. 


1. Personal presence of prisoner in court on return of verdict.—In a case of 
felony, the prisoner has a right to be present in court when the jury return 
their verdict; which right is not waived by the failure of his counsel to object 
to the verdict being received in his absence, nor can it be waived by them. 
If the verdict is received in his absence, it is void; and the error can not be 
cured, after the jury have been discharged, by immediately re-assembling the 
jurors, examining on owth those who had left the court-room, and again receiv- 
ing the verdict in the presence of the prisoner. 

2. Unauthorized discharge of jury.—The discharge of the jury in a criminal 
case, after they have rendered their verdict, though it be inadvertently received 
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when the prisoner is not in court, and is therefore void ina case of felony, 
amounts to an acquittal. 


From the Circuit Court of Greene. _ 

Tried before the Hon. Luruer R. Samira. 

The indictment in this case contained several counts, 
charging the prisoner with burglary and grand larceny. 
There was a general verdict of “guilty as charged in the 
indictment,” and the court thereupon sentenced the defendant 
to imprisonment in the penitentiary for the term of two 
years, with an additional term to cover the costs. The cir- 
cumstances connected with the rendition of the verdict, as 
stated in the opinion of the court, are copied from the judg- 
ment-entry. There is no bill of exceptions in the record. 


CoLeman & McQUEEN, for the prisoner, cited The State v. 
Hughes, 2 Ala. 102; Sperry v. Commonwealth, 9 Leigh, 623. 


Joun W. A. Sanrorp, Attorney-General, for the State, cited 
Brister v. The State, 26 Ala. 107. 


MANNING, J.—The offense with which defendant was 
charged by the indictment in this cause, is a felony according 
to section 4095 (3541) of the Code of 1876, because punish- 
able by imprisonment in the penitentiary. In such a case, 
the defendant is entitled, as a right, to be present at the 
rendering of the verdict; and if rendered against him during 
his absence, it is void.—T'he State v. Hughes, 2 Ala. 102; 
Sperry v. The Commonwealth, 9 Leigh, (Va.) 623; S. C.,2 Lead. 
Cr. Cases, 449. 

The record recites that, “upon returning their verdict” 
[guilty as charged in the indictment] “into court, the jury 
came in, and handed the clerk the verdict, which was read 
out in open court, in the absence of the defendant, and the 
jury discharged. Two of the jurors had left the court-room, 
all of the others remaining therein, when the court discovered 
the defendant was not present; whereupon, the court had 
the jury called together again, within five minutes after they 
had been first discharged. The two jurors who had left the 
court-room were sworn, and stated, on oath, that they had 
had no conversation with any one in regard to the case. The 
defendant, who had been sent for, was then brought into 
court. The court then handed the indictment back to the 
jury, and asked them if that was their verdict; and they 
replied, that it was. The defendant protested and objected 
to this action of the court; which protest and objection 


were overruled, and the verdict was again received and read 
Vou. LX, 
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by the court; to which the defendant excepted. The counsel 
for defendant were present in court when the jury first 
brought their verdict into court, and did not object to its 
being received by the court, until after the jury were first 
discharged.” Defendant was then in the custody of the 
sheriff. 

It was not within the authority of prisoner’s counsel to 
waive for him his right to be present when the verdict was 
delivered.— Waller v. The State, 40 Ala. 333; Young v. The 
State, 39 Ala. 358; Sperry v. Commonwealth, supra; Eliza v. 
The State, 39 Ala. 694. And if it were, no consent to such a 
waiver appears by the record. 

It seems to have been supposed, that if there was error 
in receiving the verdict under the circumstances, it was not 
beyond correction; and therefore the persons of whom the 
jury was composed, were reassembled about five minutes 
after they had been discharged; and two of them having 
been out of the court-room, they were sworn, and under 
oath declared that they had not conversed with any one in 
regard to the case. But, if the jury could then be reconsti- 
tuted, to render a verdict which was the resalt of former 
deliberations, why should not the other ten jurors have been 
also examined under oath, as their companions were? They 
also could have communicated about the case with persons 
in the court-house, during the same five minutes after they 
were discharged ; and it was quite as necessary that they 
should have been purged on this subject, as that the two 
should be. We think there was no virtue in such an interro- 
gation of any of them. 

In Regina v. Vodden (6 Cox, C. C. 226; 22 Eng. L. & Eq. 
Rep. 596; 1 Leading Crim. Cases, 547), “on the trial of a 
prisoner for felony, a juryman, by mistake, delivered the 
verdict ‘not guilty, when the jury meant ‘guilty.’ The pris- 
oner was discharged from the dock; but, some of the jury 
then interposing, he was immediately brought back again, 
and the jury was again asked what their verdict was. The 
said ‘guilty; the prisoner was therefore sentenced.” Held, 
that the original mistake was corrected within a reasonable 
time, and the conviction was right. But there it was the 
prisoner, not the jury, that was discharged; and this was 
supposed to have been done in accordance with the verdict. 
But that error was immediately corrected before any 
injustice could have been thereby committed. The jury was 
still in their place, and acting under the sanction of an oath 
from which they had not been discharged. 

In Brister et al. v. The State (26 Ala. 108), when the jury 
returned into court with their verdict, some of the prisoners 








42 SUPREME COURT (Dec. Term, 


[Drake v. The State. ] 


were in the jail; and, without observing this, the verdict was 
received and read aloud; and the jury, being told by the 
judge that they were discharged, started out of the court- 
room, “but had not got out of the bar,” before it was discoy- 
ered that the prisoners were not present. Whereupon the 
court immediately informed the jury that they were not dis- 
charged ; ordered the clerk to hand the papers back to the 
jury, and had the absent prisoners brought into court. The 
prisoners objected to the receiving of the verdict then, upon 
the ground that it had been received and read aloud in their 
absence, and they had been deprived of their right to have 
the jury polled. This court denied the validity of the objec- 
tion, and held that there was no error in this action of the 
Circuit Court. 

We are of opinion that our rulings on this subject should 
not be extended further in that direction. The jury, in the 
present case, were discharged, and had dispersed among the 
audience in the court-house and persons outside. It would 
be a dangerous precedent, to hold that, after this, the per- 
sons who composed that jury could be reassembled as such 
to render a verdict in a case of which they had been thus 
discharged. 

Let the judgment of the Circuit Court be reversed. And 
the jury having been discharged without a legal cause, and 
without rendering their verdict in a legal manner, the 
defendant must be released from further prosecution. 


Drake v. The State. 
Indictment for Assault with Intent to Murder. 


1. Plea of quilty, after former conviction.—A single criminal act can not be 
split up into two or more distinct indictable offenses, and prosecuted as such; 
yet, under an indictment charging an assault with intent to murder, a plea of 
former conviction of an assault and battery without a weapon having been 
found in favor of the defendant, if the judgment entry recites that a nolle- 
prosequi was thereupon entered as to the felony charged in the indictment, and 
that the defendant, ‘being then put on trial, under said indictment, for an 
assault and battery with a weapon, by leave of the court withdraws his plea of 
not guilty, herein betore interposed by him, and pleads guilty of an assault 
and battery with a weapon,” he can not complain that a verdict and judgment 
were thereupon rendered, finding him guilty of an assault and battery. 

2. Whether court or jury fie punishinent for misdemeanor . On plea of guilty, 
in cases of misdemeanor, the punishment is fixed by the court (Code of 1876, 
§§ 4453, 4484), and not by the jury. 


From the Cireuit Court of Sumter. 


Tried before the Hon. Luruer R. Suiru. 
VoL. Lx. 
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The indictment in this case contained but a single count, 
which charged that the prisoner, Redmond Drake, “ unlaw- 
fully, and with malice aforethought, did assault Job Ellis 
with intent to murder him.” The judgment-entry, after 
reciting the appearance of the parties, &c., proceeds as fol- 
lows: “The defendant pleads a former conviction, to so 
much of said indictment as charges an assault and battery 
on said Job Ellis without a weapon; and the State having 
joined issue upon said plea, thereupon came a jury,” «c., 
who found the issue in favor of the defendant. “It is there- 
fore considered by the court, that said defendant be dis- 
charged from so much of said indictment as charges him 
with an assault and battery without a weapon. Thereupon, 
by leave of the court, the solicitor takes a nolle-prosequi as 
to so much of the charge in said indictment which charges 
said defendant with intent to murder; and thereupon said 
defendant, being put on trial, under said indictment, for an 
assault and battery with a weapon, by leave of the court 
withdraws his plea of not guilty, herein before interposed by 
him, and, by leave of the court, pleads guilty to the charge 
of an assault and battery with a weapon. Thereupon, came 
a jury,’ &c., who returned a verdict of guilty; and the court 
thereupon sentenced him to hard labor for the county for 
ten days, and an additional term for the costs, at the rate of 
twenty cents per day. There is no bill of exceptions in the 
record, and no writ of error; but the judgment-entry recites, 
that the defendant “appealed to the Supreme Court.” 


Snepecor & CockreEtt, for the prisoner.—Under the indict- 
ment, as framed, the defendant might have been convicted 
of a simple assault, an assault and battery, or an assault 
with intent to murder. When the prosecuting attorney had 
entered a nolle-prosequi as to the felony charged, and the plea 
of former conviction had been sustained as to the charge of 
an assault and battery, there remained nothing to which the 
plea of guilty could apply. The record thus presents the 
case of a plea of guilty, followed by a judgment and sentence, 
in the absence of any charge whatever against the defendant. 
Such a judgment can not be sustained. When the indict- 
ment charges no offense, a plea of guilty amounts to nothing. 
That a person can not be twice tried and punished, as for 
two separate offenses, growing out of one and the same 
transaction, see 7'he State v. Johnson, }2 Ala. 840; 33 Ala. 419; 
40 Ala. 716. Besides, the defendant ought to have been dis- 
charged on the verdict, which did not impose any punishment 
whatever on him.—Reyv. Code, $§ 3685, 3806, 4170; 30 Ala. 
14. 
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Joun W. A. Sanrorp, Attorney-General, for the State. 


STONE, J.—The indictment in the present record is suffi- 
cient, under our statute. It charged the defendant with an 
assault with intent to commit murder. That feature, which 
charged the murderous intent, was noll-prossed, and defend- 
ant’s plea of former conviction of assault and battery without 
® weapon was found in his favor. In this condition of the 
record, it is possible that, on a plea of not guilty, in contin- 
uation of the former conviction, the defendant could not have 
been found guilty. The law does not permit a single, indi- 
visible act, to be divided, so as to make out of it two distinct 
indictable offenses. “The decisive test is, that the same 
testimony will support both charges.”—Siate v. Johnson, 12 
Ala. 840. 

But, in this case, the defendant pleaded guilty of an assault 
and battery with a weapon. The question of guilty or not 
guilty was not before the court or jury. The only open 
question was the quantum of punishment. It would be a 
novelty in criminal jurisprudence, for the record to disclose 
a plea of guilty, and a judgment, with or without verdict, that 
the defendant was not guilty. But the present record makes 
a stronger case than this. ‘The recital in the judgment-entry 
is, “Thereupon, the said solicitor, by leave of the court, 
takes a nolle-prosequi as to so much of the charge in the said 
indictment which charges said defendant with intent to mur- 
der; thereupon said defendant, being put on trial, under 
said indictment, for an assault and battery with a weapon, by 
leave of the court withdraws his plea of not guilty, herein 
before interposed by him, and, by leave of the court, pleads 
guilty to the charge of an assault and battery with a weapon.” 
We think this record justifies us in holding, that by leave of 
the court, the solicitor abandoned the felonious charge in 
the indictment, on an agreement and understanding that the 
defendant would plead guilty of the lesser offense, included 
therein, an assault and battery with a weapon, but without 
the felonious intent ; and that the plea of guilty was but the 
consummation of the agreement thus made, with the knowl- 
edge and sanction of the court. There is nothing in this 
assignment of error. 

2. There is nothing in the argument that, after the plea of 
guilty, the jury alone could impose the punishment, in cases 
of misdemeanor.—Code of 1876, $$ 4453, 4484. 

There is no error in the record, and the judgment of the 
court is affirmed. 

VoL. Lx. 
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Atkins v. The State. 
Indictment against Retailer of Spirituous Liquors. 


1. Statement of time in indictment.—In an indictment for selling spirituous 
liquors to a person of known intemperate habits, “not having at the time the 
requisition of a physician that the seme was for medical purposes,” it is suf- 
ficient to allege that the offense was committed before the finding of the indict- 
ment, without a more definite statement of the time. 

2. Oath of petit jury.—A recital in the judgment-entry, ina criminal case, 
that the jury were sworn ‘* well and truly to try the issue joined,” &c., suffi- 
ciently shows that the oath prescribed by law (Code of 1876, § 4765) was 
administered to them. (Overruling Murphy v. The Staie, 54 Ala. 178, as ‘‘inad- 
vertently made,.”) 

3. Burden of proof as to requisition of physician.—Under an indictment for 
selling spirituous liquors toa person of known intemperate habits, without 
the requisition of a physician, the onus is on the defendant to show that he had 
such requisition, and not on the prosecution to prove the want of it. 

4. Proof of known intemperate habits. —In order to show that the defendant 
had knowledge of the intemperate habits of the person to whom he is charged 
with having sold spirituous liquors, it is permissible for the prosecution to prove 
that said person was accustomed to drink daily, frequently, and openly, to a 
state of intoxication, in fhe town in which the defendant lived, of liquor there 
obtained from the defendant and others, 

5. Competency of witnesses as jurors.—Persons who have been summoned 
and sworn as witnesses for the prosecution in a criminal case, are not compe- 
tent to serve as talesmen, and may be challenged for cause ; and the error of 
putting them on the jury, against the defendant’s objection, is not cured by 
the failure to examine them as witnesses in the case. 


From the Circuit Court of Hale. 

Tried before the Hon. Gro. H. Cratc. 

The indictment in this case, which was found in October, 
1877, charged that the defendant, John H. Atkins, “ before 
the finding of this indictment, did sell or give spirituous, 
vinous, or malt liquors to James McFadden, a person of 
known intemperate habits, the said McFadden not having at 
the time the requisition of a physician that the same was for 
medical purposes.” The defendant demurred to the indict- 
ment, and the court overruled the demurrer ; but the record 
does not show what grounds of demurrer, if any, were spec- 
ified. ‘On the trial,” as the bill of exceptions states, “ after 
the State and the defendant had challenged certain of the 
regular jurors for the week, the sheriff, was ordered by the 
court to summon a sufficient number of talesmen to complete 
the jury; and he thereupon summoned, with others, W. D. 
Lee, John H. Webb, and W. C. Tunstall, who had previously 
been called and sworn as witnesses for the State in said case. 
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The defendant had then exhausted five peremptory chal- 
lenges, and he challenged said three talesmen respectively, 
before they were sworn, for cause, on the ground that they 
had been called and sworn as witnesses for the State in said 
cause ; which objections and challenges were overruled and 
disallowed by the court, and the defendant excepted. After- 
wards, the defendant having peremptorily challenged W. C. 
Christian, another talesman summoned as aforesaid, and the 
jury had been completed by summoning N. B. Jones to 
supply the place of said Christian, the court allowed the said 
challenge for cause as to said W. C. Tunstall, and allowed 
the defendant an additional peremptory challenge as to said 
N. B. Jones; which was made by the defendant, and another 
person summoned in his place.” The bill of exceptions fur- 
ther states, that “none of the jurors who had been sworn as 
witnesses were examined by either party.” 

‘Frank Johnson, a witness for the State, being sworn, tes- 
tified as follows : ‘I knew James McFadden in his life-time.’ 
Question by the solicitor: ‘Did you ever see the defendant 
sell or give him any spirituous, vinous, or malt liquors, in 
the town of Greenesboro, within twelve months prior to the 
finding of the indictment at this term?’ Answer: ‘ Yes, I 
have seen the defendant sell him whiskey frequently within 
that time.’ Question by the solicitor: ‘ How often have you 
seen him sell said McFadden whiskey in that time?’ Ques- 
tion objected to by the defendant, on the ground that the 
State had not, up to this time, made an election, and be- 
cause the evidence sought to be elicited was impertinent, 
irrelevant, iliegal, and calculated to mislead the jury ; which 
objections were overruled by the court, and defendant ex- 
cepted. Answer: ‘Frequently: a dozen times, or more.’ 
The defendant then asked that the State should be required 
to elect the time and act upon which the State relied for a 
eonviction in this case; but the court permitted the solicitor 
to proceed without then electing, against the objection of the 
defendant, and the defendant excepted. The solicitor then 
asked said witness, if he knew of any time when the defend- 
ant did so sell to McFadden ; to which the witness replied, 
that on one occasion, when he and McFadden were going to 
a tournament at Demopolis, McFadden bought two bottles 
of whiskey at defendant's drug-store ; that he thought Charles 
Atkins drew the whiskey, and defendant wrapped up the 
bottles, and gave them to said McFadden, and that he did 
not remember that any thing was said about selling it for 
medicinal purposes. The solicitor stated, before asking the 
last question, that he did not intend to elect as to the time 
the witness would name, unless the witness would also state 

VoL. Lx. 
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that nothing was said at the time about selling it for medicinal 
purposes. “After the witness had answered said question, 
the defendant insisted, and moved the court, that the State 
should be held to have elected the time of said tournament ; 
which motion the court overruled, and the defendant excepted. 
The solicitor then asked said witness, ‘Do you know of any 
particular time, within the last tw elve months, when defend- 
ant sold said McFadden whiskey, when nothing was said in 
reference to its being used for medical purposes; to which 
the witness answered, that he had often seen defendant so 
sell whiskey to said McFadden, but could not name any par- 
ticular time, and could not say whether anything was said 
about its being for medical purposes. Question by the 
solicitor: ‘ Was said McFadden in the habit of drinking 
spirituous, vinous, or malt liquors?’ Answer: ‘ Yes.’ 
Question: ‘Give the places where he usualy drank these 
liquors.’ Answer: Sometimes at his room, sometimes at de- 
fendant’s drug-store, and sometimes at other places.’ Ques- 
tion: ‘Did he drink ‘daily ' ?’ Objected to by defendant ; ob- 
jection overruled, and defendant excepted. ‘Did he drink 
secretly or openly ?’ Objected to by defendant; objection 
overruled, and defendant excepted. ‘He drank openly. * Do 
you know how many drinks per day he took? ‘No. ‘Do 
you know how much whiskey McFadden has bought from 
defendant, for his own use, within the last twelve months ? 
‘I have no idea, but know he bought a good deal.’ The last 
two questions were objected to by defendant ; which objec- 
tions were overruled, and he excepted. Said witness also 
stated, on cross-examination, that said McFadden’s name 
was James M. McFadden.. The witness having been then 
discharged, the defendant moved the court to hold the State 
to the election of the time of said tournament; which motion 
the court overruled, and the defendant excepted. 

“ James W. Locke, a witness for the State, testified: ‘I 
know James McFadden; he drank whiskey.’ Question by 
solicitor: ‘Did he go for any considerable length of time 
without drinking ?’ ‘Objecte .d to by defendant; obje ction over- 
ruled ; exception by defe nd ant. Answer: ‘I ‘do not think he 
did, though I ean not say.’ Question: ‘Do you know where 
he usually drank, prior to the Ist August ‘last? Answer: 
‘Most usually, I ‘think, at the defendant’s.’ Question: ‘Do 
you know of any time, within the last twelve months, when 
defendant sold or gave said McFadden spirituous, vinous, or 
malt liquors, without anything being said about its being 
for medical purposes?’ ‘Objected to. by the defendant, on 
the ground that the evidence sought to be elicited was ille- 
gal, “jrrelevant, and calculated to “mislead the jury; which 
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objections were severally overruled, and defendant excepted. 
Answer: ‘Once in that time. In June last, when witness, 
C. E. Waller, Judge Hobson, and said McFadden were going 
on a fishing expedition, witness saw McFadden purchase a 
half-gallon jug of whiskey from defendant, and did not hear 
—- said about its being for medical purposes.’ The 
solicitor then announced that he elected this expedition as 
the time and aet relied on for a conviction. 

“A. J. Hamilton, a witness for the State, testified ; ‘I am 
the marshal of the town of Greenesboro, and know James 
McFadden.’ Question: ‘Was he in the habit of using spir- 
ituous, vinous, or malt liquors?’ Objected to by defendant ; 
objection overruled, and defendant excepted. Answer: ‘Yes.’ 
‘Do you know said McFadden’s character as to temperance 
or intemperance?’ ‘Yes. ‘What was that character?’ 
Objected to by defendant ; objection overruled, and defendant 
excepted. Answer: ‘ He was a very intemperate man.’ ‘ Did 
you ever see him under the influence of whiskey?’ ‘Yes; 
very frequently : when on a spree, nearly every day for a 
week.’ Said witness stated, on cross-examination, that he 
considered a man intemperate, when he drinks enough whis- 
key to violate the common rules of propriety. Thomas 
Cowin, another witness for the State, testified that he knew 
said McFadden, and knew his habits; and that he was in 
the habit of drinking whiskey. He was asked, ‘Do you know 
what said McFadden’s character was in this community, 
prior to the Ist August last, and within twelve months prior 
to that time?’ The defendant objected to this question, but 
his objection was overruled by the court, and he excepted. 
The witness answered, ‘ He had the character of a drinking 
man. L.J. Lawson, another witness for the State, was 
asked, ‘Do you know what character said McFadden bore 
in the community as a temperate or intemperate man?’ 
The defendant objected to this question ; the court overruled 
his objection, and he excepted. The witness answered, ‘ He 
had the character of an intemperate man.’ The State here 
closed. On the part of the defendant, Dr. Peterson testified 
that, once during the past summer, he had given said Mce- 
Fadden a requisition as physician for whiskey, and thought 
it was on election day. 

“The foregoing was all the evedence in the case, and the 
court thereupon charged the jury,” among other things, “that 
if McFadden had the certificate or requisition of a physi- 
cian to get whiskey, that is purely a matter of defense, and 
must be shown by the defendant, and it is not incumbent on 
the State to show that the defendant sold the whiskey with- 


out a requisition: that in order to avail the defendant in 
VoL. Lx. 
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this case, he must show that he knew of such requisition, 
. and sold him whiskey upon it.” To this charge the defend- 
ant reserved an exception. 


Tuos. R. Rovutnac, for the prisoner. 
Joun W. A. Sanrorp, Attorney-General, for the State. 


MANNING, J.—The indictment is not demurrable, be- 
cause it does not specify the precise time when defendant 
sold spirituous liquors to a person of known intemperate 
habits, without requisition of a physician. In a prosecution 
for the similar offense of selling to a minor, without the con- 
sent of his parent or guardian, in the form of the indict- 
ment which the statute prescribes as the proper one, the 
time of committing it is not specified. Rev. Code, p. 811, 
No. 31. 

2. It has been repeatedly decided, that a judgment-entry, 
which sets forth that the jury were sworn “ well and truly to 
try the issue joined,” sufficiently shows that they had taken 
the lawful oath, and was not tobe understood as reciting 
the oath that was administered, and showing it to be differ- 
ent from that prescribed by law.—Moore v. State, 52 Ala. 
424; McNeil v. State, 47 Ala. 498; The State v. Pile, 5 Ala. 
72. A contrary decision, inadvertently made, in Murphy v. 
The State, 54 Ala. 176, is overruled. 

3. The court correctly ruled, that it devolved on a defend- 
ant who was indicted for selling spirituous liquors to a per- 
son of known intemperate habits, without the requisition of 
a physician, to show that he had such requisition, if he relies 
on it for his defense. A ruling similar to this was made in 
the case of such a sale to a minor without the consent of the 

arent or gardian.— Farrell v. The State, 32 Ala. 559; Green- 
eaf on Ev. (8th Ed.) § 19. 

4, Evidence is admissible, in a prosecution under such an 
indictment, that the person alleged therein to be of known 
intemperate habits, was accustomed to drink daily, frequently, 
and openly, to a state of intoxication, in the town in which 
defendant lived, and of liquors obtained of defendant and 
others there, in order to show that the accused knew that 
such person was of known intemperate habits. 

5. The court below erred, in not allowing defendant’s 
challenges for cause, to the jurors summoned as talesmen 
by the sheriff, and who had been subpcenaed and sworn as 
witnesses for the State in the cause. A person, under indict- 
ment, is entitled to a public trial by an impartial jury; and 
they are not to be regarded = unbiased who have such a 

( 
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knowledge of the transaction, out of which the prosecution 
arises, as to be able to testify to matters which tend to show 
him guilty.— Fleming v. The State, 11 Tred. 236; Commander 
v. The State, at this term. The fact that they are not exam- 
ined in the cause as witnesses, makes no difference. 

For this error, the judgment must be reversed, and the 
cause remanded. 


Harris v. The State. 
Indictment for Larceny of Part of Growing Crop. 


1. Statement of time in indictment —In an indictment, found in April, 1876, 
for the larceny of part of a growing crop, it is not necessary to allege that the 
offense was committed after the passage of the act (February 20, 1875) creating 
and punishing such offense. 

2. Ownership of stolen property ; variance between averment and proof. —Un- 
der an indictment for the statutory offense of larceny of part of a growing 
crop (Code of 1876, § 4358), if the ownership of the crop is laid in one per- 
son, @ conviction can not be had on proof that it belonged to him and another 
person jointly: the statute (1b. § 4800) in reference to the averment and proof 
of ownership of ‘‘personal property,” in criminal cases, does not apply to such 
an indictment, since a growing crop is not personal property. 


From the Circuit Court of Hale. 

Tried before the Hon. Grorce H. Crate. 

The indictment in this case, which was found in April, 
1876, contained but a single count, which charged that the 
defendant “ feloniously took and carried away a part of an 
outstanding crop of corn, the property of Pleasant W. K. 
Stringfellow.” “On the trial,’ as the bill of exceptions 
states, “the State introduced evidence tending to show that, 
within twelve months before the finding of the indictment, 
and in said county of Hale, the defendant did steal a part of 
an outstanding crop of corn, which belonged jointly to P. W. 
K. Stringfellow es one Daniel Gee. The proof showed that 
the land belonged to certain heirs, of whom said Stringfel- 
low’s wife was one; but said Stringfellow occupied the land, 
and farmed on shares with the said Daniel Gee. This was 
all the evidence in the cause; and the court thereupon 
charged the jury,” in effect, that a conviction might be had 
on this proof, and that the variance was immaterial. The 
defendant excepted to this charge, and requested the court 
to instruct the jury, “that, if they believed the evidence, they 
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must find the defendant not guilty ;” which charge the court 
refused to give, and the defendant excepted to its refusal. 


Tuos. J. Seay, for the defendant, contended, 1st, that the- 
variance between the averment and proof of ownership was 
not cured by the statute (Code of 1876, § 4800), which applies 
only to “ personal property,” and does not include a growing 
crop, which is a part of the realty; and, 2d, that the indict- 
ment is fatally defective, in not alleging that the offense was 
committed after the 20th February, 1875. 


Joun W. A. Sanrorp, Attorney-General, for the State. 


STONE, J.—The present indictment is framed under the 
amendment of section 3706, Rev. Code, found on page 260, 
Acts of 1874-5 ; Code of 1876, $4358. The indictment pur- 
sues the statute strictly, and is sufficient. This statute 
created a new offense, of very high grade, out of an act which, 
by the common law, was only a trespass. Growing or out- 
standing crops are part of the freehold, and, before this 
statute, were not the subject of larceny; which consisted of 
feloniously taking and carrying away the personal goods of 
another.—4 Black, Com. 229, 232. 

2. At common law, it was necessary that the proof of the 
ownership of property, alleged to be stolen, should corres- 
pond with the averment in the indictment.—2 Bish. Cr. Proc. 
$722; Parmer v. The State, 41 Ala. 418; Davis v. The State, 
17 Ala. 415. Section 4800, Code of 1876, declares that, 
“when any personal property, upon or in relation to which 
the offense was committed, belongs to several partners or 
owners, it is sufficient to allege the ownership to be’in any 
one or more of such partners or owners.” This statute re- 
lates to personal property; and, as we have shown above, 
an outstanding crop is not personal property. The statute 
has no application to the present case. 

The variance between the indictment and proof was such 
a misdescription of a material matter therein stated, as_ to 
require an acquittal on the indictment as now framed.—See 
Code of 1876, $§ 4816-7. 

Reversed and remanded. Let the prisoner remain in cus- 
tody, until discharged by due course of law. 
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Adams v. The State. 
Indictment for Larceny of Cow. 


1 Statement of value and lime in indictment.—In an indictment for the lar- 
ceny of a cow, found in April, 1877, it is not necessary to aver the value of 
the animal, nor that the offense was committed after the 20th February, 1875; 
since the statute approved on that day (Code of 1276, § 4358) makes the offense 
grand larceny without regard to value, anda prosecution for petit larceny, 
committed before that day, would be barred by the statute of limitations. 


From the Circuit Court of Hale. 

Tried before the Hon. GrorcE H. Crata. 

The indictment in this case was found at the April term, 
1877, and contained but a single count, which charged that 
Henry Adams and Emanuel Black, “before the finding of 
this indictment, feloniously took and carried away a cow, the 
personal property of Albert Marcey.” Henry Adams, being 
on trial alone, demurred to the indictment—“ Ist, because 
the value of the property alleged to have been stolen is not 
alleged; and, 2d, because the indictment does not allege that 
the offense was committed before or since the passage of the 
act of February 20, 1875.” The court overruled the demur- 
rer, and the defendant then pleaded not guilty. The verdict 
of the jury was, “Guilty as charged in the indictment ;” 
and the court thereupon sentenced the defendant to hard " 
labor for the county for two years, and an additional term 
to cover the costs, at the rate of fifteen cents per day. 


Tuos. J. Seay, for the defendant.—As an indictment for 
petit larceny, or larceny committed prior to the passage of 
the act of February 20, 1875, an averment of the value of 
the animal was indispensable to its validity; and as an in- 
dictment for grand larceny under the act of February 20, 
1875, an averment that the offense was committed after that 
day was equally indispensable. Under a general verdict of 
guilty, the court could not know what judgment to render. 
For analogous cases, see Harris v. The State, 50 Ala. 127; 
McIntyre v. The State, at the last term. 


Joun W. A. Sanrorp, Attorney-General, for the State-—A 
conviction could only be had, under the indictment, under 
the act approved February 20, 1875; and under that act no 


averment of value is necessary, since the offense is grand 
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larceny without regard to value.—Sheppard v. The State, 42 
Ala. 531-2. 


MANNING, J.—Defendant demurred to the indictment, 
because it charged him with having stolen a cow, without 
specifying any value, or averring that the offense was com- 
mitted after the statute of February 20, 1875, making the 
offense grand larceny without regard to value. In cases of 
larceny, an allegation of the value of the property stolen is 
generally essential, in order that the record may show what 
penalty the court has authority to adjudge against the 
offender, upon his pleading “guilty,” or upon the rendition 
of a verdict of “guilty” against him. And in the case of an 
offense, for which the penalty has been increased by a re- 
cent enactment, it is advisable, and may in some instances 
be necessary, to allege also that it was committed since the 
statute went into operation.—See Bish. on Cr. Pro. (2d ed.), 
S$ 77, 538 et seq.; The State v. Garner, 8 Port. 447 ; Sheppard v. 
The State, 42 Ala. 531. In all the forms for indictments in 
cases of larceny, furnished by our several Codes, the aver- 
ment of value is contained. But, where the grade of the 
crime does not depend upon the value of the thing stolen, 
it is not always necessary that this value should be alleged 
in the indictment.—1 Bish. Cr. Pr. §567; Sheppard v. The 
State, supra ; Clark v. People, 1 Scammon, 117 ; Lopez v. The 
State, 20 Texas, 780. And under the statute of February 20, 
1875, the stealing of cattle is made grand larceny without 
regard to value. Hence, an indictment, not alleging such 
value, may be good. 

It is supposed, however, since this was not so until the 
passage of the act of February, 1875, that an indictment, 
which does not contain that averment, ought to allege that 
the offense was committed after the statute went into opera- 
tion ; else it cannot be known by the record, upon a verdict 
of “guilty,” whether the offense was petit or grand larceny. 
The answer to that is, the defendant could not be indicted 
in the spring of 1877, for a petit larceny committed two years 
before. This is prohibited by the statute, which bars prose- 
cutions for misdemeanors after one year.—Code of 1876, 
§ 4644 (3952). And a conviction under the present indict- 
ment must, therefore, necessarily be of the offense of grand 
larceny, under the act of 1875, the penalty for which is pre- 
scribed by law. ; 

We are of opinion that the demurrer to the indictment 
was properly overruled. 

Let the judgment of the Circuit Court be affirmed, 
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Allison wv. The State. 


Indictment against Defaulting Overseer of Public Road. 


1, Appointment of overseer of public road; infancy as disqualification.—The 
appointment of a person, who is at the time under twenty-one years of age, as 
an overseer of a public road (Code of 1876, § 1632), is not void: his minority 
is a personal exemption, which he may either claim or waive. 

2. Excuse or resignation of overseer.-- When a person has been regularly ap- 
pointed as an overseer of a public road, and has been notified of his appoint- 
ment, he can only relieve himself of the duties and responsibilities of the 
position, by rendering his excuse for not accepting, or for resigning after ac- 
ceptance, in the manner prescribed by the statute (Code of 1876, § 1644). 


From the Circuit Court of Sumter. 

Tried before the Hon. Lutuer R. Smiru. 

The indictment in this case contained but a single count, 
which charged that the defendant, Charles Allen, “an over- 
seer of a public road in said county, failed to discharge his 
duty as such overseer.” The defendant pleaded his infancy 
at the time of the appointment, in bar of the indictment; 
to which the State replied, that he accepted and acted under 
the appointment. The defendant demurred to this replica- 
tion, and the overruling of his demurrer is the only matter 
now urged as error. 


SnepEecor & CockRELL, for the defendant, contended that 
the appointment of an infant, as overseer of a public road, 
was a nullity: that the statute was imperative, and limited 
the power of appointment to persons between the ages of 
twenty-one and sixty. 


Joun W. A. SanrorD, Attorney-General, for the State. 
Infancy is a personal privilege, which may be either claimed 
or waived by the person appointed. After acceptance of the 
appointment, he can not be heard to set up his infancy, or 
other personal exemption, to avoid its duties and burdens, or 
to escape the penalties incurred by his negligence.—1 Bish- 
op’s Criminal Procedure, §§ 409-22. 


STONE, J.—The indictment in this case was found at the 
Fall term, 1876. The offense charged must have been com- 
mitted before that time. Hence, the act “to amend section 
1323 of the Revised Code,” approved December 7, 1876 


Vou. Lx. 
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(Pamph. Acts, 93), has no bearing on this case. That statute 
constitutes section 1632 of Code of 1876. 

Section 1323 of the Revised Code directs, that “the court 
of county commissioners must, at its first term in every 
second year, . . appoint . . an overseer for each 
road precinct; such overseers must be between the ages of 
twenty-one and sixty years.” 

Section 1331: “The copy of the order appointing overseers 
must contain a description of his precinct and grade of the 
road, and be accompanied by a statement of the names of 
the apportioners of thd election precinct or precincts through 
which any part of the road assigned him passes.” 

Section 1333: “The sheriff must, within thirty days after 
the delivery to him of such copies and statements, deliver a 
copy of each to the . . overseers, if practicable, and, if 
not, leave the same at their residence, and return the 
original, with his indorsement of service, to the judge of 
probate.” 

Section 1334: “A service of the copy of such appoint- 
ments and statements, although not made within the time 
prescribed, is valid from the time of service.” 

Section 1335-6: “Any person appointed . . overseer, 
may send his excuse for not accepting, or the reasons for 
resigning, which reasons must be stated, and must be 
sworn to.” 

Section 1337 provides, that “the judge of probate, with 
the concurrence of the court of county commissioners, may 
pass upon the sufficiency of such excuse or resignation ; 

and if [they] shall consider such excuse or resignation 
insufficient, and such overseer shall neglect or refuse to act 
under his appointment, he shall be subject to indictment, 
and fined not less than twenty, nor more than fifty dollars, 
if found guilty.” 

The single question presented by this record arises as fol- 
lows: The defendant pleaded, in bar of the prosecution, that 
he was under twenty-one years of age at the time of, and 
would be so under age during the whole term of his appoint- 
ment. The State replied, “that when the defendant was 
appointed overseer of said road, as mentioned in said indict- 
ment, he accepted said appointment, and that he continued 
to act as such overseer, until after the default charged in the 
indictment, without refusing to act as such overseer, or 
asking to be relieved of such appointment.” The Circuit 
Court overruled a demurrer to this replication. 

We think the Circuit Court did not err in this ruling. It 
is the manifest policy of the statute, that there shall, at all 
times, be overseers of the public roads. That the appointee 
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was under twenty-one years of age, was a personal exemption 
to him, which he could assert or waive. It did not render 
the appointment void. The statute points out in what man- 
ner an appointed overseer may render his excuse for not 
accepting, or for resigning after he has accepted.—See 
Revised Code, $$ 1335-6. We hold, in view of the public 
welfare, that this is the only mode by which an overseer of 
a public road, who has been regularly appointed and noti- 
fied, can relieve himself of the duties and responsibilities of 
the position. But this case is even stronger than this. The 
replication charges that the defendant accepted the appoint- 
ment, and acted under it, until the indictment was found. 
He thus prevented a vacancy, and the appointment of 
another in his stead. He must be held to bave waived his 
right of exemption. 
The judgment is affirmed. 


Daniels v. The State. 
Indictment for Trespass after Warning. 


1. Misnomer.—-A misnomer, in a criminal case, can only be taken advantage 
of by plea in abatement: if the defendant stands mute when arraigned, and 
the plea of not guilty is thereupon entered for him by the court (Code of 1876, 
§ 4870), he can not take advantage of a misnomer disclosed by the evidence. 

2. Competency of prosecutor as witness, when entitled to fine.—On a prosecution 
for trespass after warning (Code of 1876, §§ 4419-20), the prosecutor is a com- 
petent witness for the State, though entitled to the fine on conviction. (North- 
cot v. The State, 43 Ala. 330, asserting a different principle, declared overruled 
by statute. ) 


From the Circuit Court of Hale. 

Tried before the Hon. Gro. H. Cratc. 

The defendant in this case was indicted, by the name of 
George Daniels, for a trespass on the premises of Sebert 
Jordan, “after having been warned, within six months pre- 
ceding, not to do so.” He stood mute when arraigned, and 
the court thereupon entered the plea of not guilty for him. 
On the trial, as appears from the bill of exceptions, the court 
allowed said Sebert Jordan, the owner of the premises tres- 

assed upon, to testify as a witness for the prosecution. 
he defendant objected to the competency of said Jordan as 
a witness, on the ground of interest, and reserved an excep- 
tion to the overruling of his objection. The defendant 


proved that his true name was George W. Daniel, and not 
OL. LX, 
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Daniels ; and the court thereupon charged the jury, that such 
misnomer did not authorize an acquittal; to which charge, 
also, the defendant excepted. 


Tuos. J. Szay, for the defendant, cited Northcot v. The 
State, 43 Ala. 330; Humphrey v. Whitten, 17 Ala. 30. 


Joun W. A. SanrorD, Attorney-General, for the State, cited 
Code of 1876, § 4870; Hall v. The State, 53 Ala. 634; Ed- 
mundson v. The State, 17 Ala. 179; Clark v. The State, 3 
Ala. 378. 


MANNING, J.—When a person under indictment is not 
correctly named, he must take advantage of the error by plea 
in abatement, and in the plea state what the true name is; 
for, if he does not do this, he will be conclusively holden to 
be the person in the indictment mentioned.—1 Bishop’s Crim. 
Pro. $677. He can not relieve himself from this consequence 
by refusing to plead atall. If, on being arraigned, he “refuses 
or neglects to plead, or stands mute, the court must cause the 
plea of not guilty to be entered for him.”—Code of 1876, 
§$ 4870 (4169). The appellant, in this cause, was, moreover, 
defended by counsel ; and a bill of exceptions, made out and 
signed for him, is in the record; and since it contains no 
evidence that defendant stood mute from infirmity, it is 
probable he waived the right to plead misnomer. fpon the 
advice of his counsel. Whether he did or not, he must be 
holden to be the person who was intended to be accused of 
the charge in the indictment. 

2. The indictment charges that defendant trespassed upon 
the premises of the prosecutor, Sebert Jordan, within six 
months after having been warned not to do so; a statutory 
offense, for which the fine, not exceeding $100, is to go to 
the prosecutor whose premises were trespassed upon; and 
Jordan was allowed by the court to testify as a witness in 
the cause, against the objection and exception of defendant. 
This action of the court is assigned as error. We consider 
the question thus raised as settled adversely to the defendant 
by the case of Hall v. The State, 53 Ala. 634. Section 4410 
of the Code of 1876 was probably intended to overturn the 
different decision in Northcot v. The State (48 Ala. 330), and 
abolish an exception thereby set up to the general rule. 

Let the judgment of the court be affirmed. 
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Sandy wv. The State. 
Indictment for Obtaining Money under False Pretense. 


1. Sufficiency of indictment.—An indictment for obtaining money under a 
false pretense, which pursues the form given in the Code (No. 48, p. 996), is 
sufticient. 

2. Obtaining money by false pretense; what constitutes.—To constitute the 
offense of obtaining money under a false pretense (Code of 1876, § 4370), it is 
not necessary that the money should be paid directly to the defendant: it is 
sufficient if it was paid to another at his request, and in payment of his 
debt. 
|’ 3. Competency of prosecutor as witness.—On a prosecution for obtaining 

money or property by false pretenses, the person defrauded is a competent 

witness for the State. 


From the Circuit Court of Sumter. 

Tried before the Hon. LurHer R. Samira. 

The indictment in this case contained three counts, which 
charged that the defendant, Greene Sandy, “did falsely pre- 
tend to Andrew J. Arrington that he had” (or “had and 
owned”) “a sow and pigs, and, by means of such false pre- 
tense, obtained from the said Andrew J. Arrington eleven 
dollars,” or “ten dollars,” or “eleven dollars and ninety 
cents.” There was no demurrer, or other objection to the 
indictment, so far as the record shows. “On the trial,” as 
the bill of exceptions states, “the State introduced as a wit- 
ness Andrew J. Arrington, the person named in the indict- 
ment as the person from whom the money was alleged to 
have been obtained, and proposed to prove by him the facts 
upon which the State claimed a conviction in this case. The 
defendant objected to his competency as a witness, on the 
ground that, in the event of a conviction, he would be enti- 
tled to recover judgment for the value of the money so 
alleged to have been obtained. The court overruled the ob- 
jection, and the defendant excepted. Said Arrington then 
testified that, within twelve months before the finding of the 
indictment, one Archer, a constable, had an execution 
against the defendant, from a justice of the peace in Gaines- 
ville, for fine and costs amounting to $11.90, and was about 
to levy it on a sow and pigs which were in the defendant’s 
possession ; that said defendant was then laboring on his 
(witness’) farm, making a crop, and the sow and pigs were 
worth more than the amount of the execution; that the de- 
fendant, representing that the sow and pigs were his, and 
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did not belong to his wife, and that there was no lien on 
them, proposed to witness to pay the fine and costs, and 
take the sow and pigs; that he (witness) agreed to do so, 
and would not have done so but for said representations ; 
that thereupon, the next day, when the constable came 
down, in the defendant’s absence, witness paid him ten dol- 
lars in money, for which the constable then gave him a 
receipt, and they agreed that the balance ($1.90), which was 
costs, should be settled between them on settlement of their 
individual accounts, as the constable owed witness; that said. 
balance was so settled between them afterwards, and the de- 
fendant had never been bothered with the execution since. 
Said witness further stated, that he told the defendant to 
keep the hogs there on the place for him ; that he atterwards 
observed, towards the close of the year, that the defendant 
was — and removing his share of the crop, and, fear- 
ing he would not be reimbursed from the crop for his ad- 
vances during the year, he went to see where the hogs were, 
and applied to the defendant for them; and that the defend- 
ant thereupon denied that he had made said arrangement 
with witness about the hogs, and declared they did not be- 
long to him, but to his wife, who was living with him. The 
said constable was then introduced as a witness, and testi- 
fied to the payment‘of said ten dollars to him by said Arring- 
ton, and the settlement of the balance between them, as 
stated by Arrington. It was proved, also, that when Arring- 
ton applied to defendant for the hogs, as above stated, his 
wife claimed them as her own, in the presence of the de- 
fendant, and he conceded her claim, and said that they 
belonged to her. This was all the. evidence tending .to show 
defendant’s guilt; and upon this evidence, the-defenasnt' 
requested the court, in writing, to charge the jury,. tnat .if 
they believed, from the evidence, that he never ‘jn ‘act 
received the money, alleged to have been obtained by him 
under false pretenses, they must acquit him. This charge 
the court refused to give, and the defendant excepted to its 
refusal.” The court charged the jury, in substance, that if 
they believed the evidence above stated, they must find the 
defendant guilty ; to which charge, also, the defendant ex- 
cepted. 


SnepEcor & CockRELL, for the defendant, contended that 
a conviction could not be had for obtaining money under a 
false pretense, when the proof only showed that he had pro- 
cured the settlement of a debt with another person. 


Joun W. A. Sanrorp, Attorney-General, for the State, 
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cited Commonwealth v. Drew, 19 Pick. 179; People v. Haynes, 
11 Wendell, 557; People v. Herrick, 13 Wendell, 87; Com- 
monwealth v. Harley, 7 Mete. 462; Cowen v. People, 14 Illinois, 
348; Franklin v. T'he State, 52 Ala. 414. 


STONE, J. 1.—The indictment in this case pursues the 
form in the Code literally, and must be adjudged sufticient.— 
See Form 48; O’ Connor v. The State, 30 Ala. 9. 

2. The statute (Code of 1876, § 4370) enacts, that “Any 
person who, by any false pretense, or token, and with intent 
to injure or defraud, obtains from another any money, or 
other personal property, must, on conviction, be punished as 
if he had stolen the same.” The proof in this record tends 
to show that the money, charged in the indictment to have 
been obtained by force of the false pretense, was not paid 
to the prisoner, but to another, in payment of the prisoner’s 
debt, and at his request. The court was asked to charge the 
jury, that this did not meet the requirements of the statute. 
This view of the statute is too narrow and technical. If the 
prisoner procured the money to be paid to another, in ex- 
tinguishment of his own debt, it is the same, in fact and law, 
as if the money had been first paid to him, and by him to 
the creditor. The gist of the offense—the practical wrong— 
lies in inducing another to part with something valuable, by 
knowingly representing as true that which is false; such 
representation being made for the prisoner’s advantage, and 

‘with intent either to injure or defraud the person to whom 
the representation is made.—See authorities on the brief of 
. the Attorney-General. 

3... The person defrauded by the representation is a com- 
potent witness for the State.—Hall v. The State, 53 Ala. 634; 
1 Whar: Amer. Cr. Law, § 778. 

The iudgment of the Circuit Court is affirmed. 


Lavender v. The State. 


Indictment for Larceny of Hog. 


1. Averment ani proof of ownership of stolen property. —When husband and 
wife are living together, and the husband has possession of personal property 
belonging to the wife, it may be described as his in an indictment for lar- 
ceny. 

Pd Description of animal stolen.—A pig, four or five months old, may be de- 
scribed as a hog, in an indictment for larceny. 
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From the Circuit Court of Sumter. 

Tried before the Hon. Lurner R. Smiru. 

The indictment in this case charged, that the defendant, 
Frank Lavender, alias Frank Jackson, “feloniously took and 
carried away a hog, the personal property of Hal Lide.” 
“On the trial,” as the bill of exceptions states, “the evidence 
for the State tended to show that the defendant feloniously 
took and carried away a pig, the property of the wife of said 
Hal Lide, who was then living with his said wife, and was in 
possession of said pig, in said county; and that the pig was 
at that time between three and five weeks (?) old, weighed 
between twenty and forty pounds, and was worth from two to 
four dollars. This being all the evidence in the case, the 
defendant requested the court, in writing, to charge the 
jury—lst, that if the animal stolen was a pig, not more than 
four or five months old, the defendant can not be convicted 
of grand larceny ; 2d, that if the animal stolen belonged to 
the wife of Hal Lide, they must find the defendant not 
guilty.” The court refused each of these charges, and 
instructed the jury, in effect, that if they believed the evi- 
dence, they must find the defendant guilty ; to which charge, 
as well as to the refusal of the charges asked, the defendant 
duly excepted. 


No counsel appeared in this court for the defendant, so 
far as the record and docket show. 


JouN W. A. SanrorpD, Attorney-General, for the State. 


MANNING, J.—A hog, the property of a married woman, 
living with her husband, who has possession of it, is not 
incorrectly described, in the indictment for stealing it, as the 
property of the husband.-—Davis v. The State, 17 Ala. 415. 
And a pig, four or five months old, is a hog, within the mean- 
ing of section 4358 (3706) of the Code of 1876, making it 
grand larceny to steal any “hog, sheep, or goat,” &¢.—See 
Parker v. The State, 39 Ala. 365. 

Let the judgment be affirmed. 
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Drake v. The State. 
Indictment against Defaulting Witness before Grand Jury. 


1. Sufficiency of indictment in description of process,—An indictment which 
charges that the defendant, ‘having been regularly subpoenaed or summoned 
to appear as a witness before the grand jury, to answer as toany gaming 
within his knowledge, did fail or refuse to attend and testify in obedience to 
such summons, without a good excuse” (Code of 1876, §4136), is fatally defec- 
tive on demurrer: it should contain a substantial description of the subpoena 
or summons and its service, as in the analogous case of resisting an officer in 
the execution of legal process, 

2. Excuse for default ; by whom determinable, and charge as to—Whena de- 
faulting witness before the grand jury is proceeded against by indictment for 
a misdemeanor, the facts on which he relies as an excuse must be proved to 
the satisfaction of the jury, but the court must determine, as matter of law, 
whether they constitute a sufficient excuse; and a charge which refers the de- 
cision of this question to the jury, is erroneous. 


From the County Court of Madison. 

Tried before the Hon. WiiL1am RicHarpson. 

The indictment in this case was found by a grand jury of 
the Circuit Court, at its Spring term, 1877 ; and the case was 
transferred to the County Court, under the provisions of the 
act approved February 9, 1877.—Session Acts 1876-7, p. 149. 
The indictment contained but a single count, which charged 
that the defendant, “having been regularly subpoenaed or 
summoned to appear asa witness before the grand jury, 
to answer as to any gaming within his knowledge, did 
fail or refuse to attend and testify in obedience to such 
summons, without a good excuse ; against the peace,” «c. 
After a mistrial in the case, the defendant demurred to the 
indictment, assigning as grounds of demurrer—lst, that the 
facts alleged do not constitute any offense ; 2d, that the 
indictment does not allege the year in which, nor the term 
at which, the defendant was required to appear before the 
grand jury; 3d, that it does not show that the supposed 
offense is not barred by the statute of limitations. The 
court overruled the demurrer, and the defendant then-pleaded 
not guilty. On the trial, as appears from the bill of excep- 
tions, the State introduced evidence showing that, at the 
same term at which the indictment was found, the defendant 
was summoned as a witness before the grand jury, to testify 
as to any gaming within his knowledge, and that he failed to 
attend; and the defendant introducéd evidence tending to 


show that he had been afflicted with asthma for several years, 
Vou. Lx. 
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and that he had a severe attack of it during said term of the 
court. On this evidence, the court charged the jury, “that 
if the evidence showed that the defendant had been regu- 
larly subpoenaed to attend and testify before the grand jury 
of Madison county at its last Spring term, and failed to do 
so, and if he had shown no good and sufficient excuse for 
his failure to attend, then they must find him guilty ; but, if 
they considered his excuse a good and suflicient one, then 
they must find him not guilty.” To this charge the defend- 
ant excepted. The overruling of the demurrer to the indict- 
ment, and the charge to the jury, are now urged as error. 


J. D. WEEDEN, for the defendant.—The indictment does 
not contain a sufficient description of the offense intended 
to be charged.— United States v. Cruikshank, 2 Otto, 558; 
Seay v. The State, 3 Stew. 131; Doyle v. The State, 49 Ala. 
28. The sufficiency of the excuse was a matter to be deter- 
mined by the court.—Rev. Code, § 3579. The charge of the 
court was, therefore, erroneous. 


Joun W. A. Sanrorp, Attorney-General, for the State. 


BRICKELL, C.,J.—The indictment is founded on section 
4136 of the Code of 1876, which declares a witness failing 
or refusing, without a good excuse, to be determined by the 
court, in obedience to a summons, to appear before the grand 
jury, and testify as to any gaming within his knowledge, is 
guilty of a contempt, and also of a misdemeanor. There is 
no averment in the indictment of the character of the sum- 
mons issued to the defendant, nor by whom, or what author- 
ity it was issued, nor by whom, or when it was served, nor 
when it was returnable. The offense is of the same charac- 
ter as that of resisting process; and an indictment for it, 
according to the rules of pleading at common law, would 
have been fatally defective, unless it averred the issue of a 
summons by proper authority, with a proper description of 
it, the time of its return, and service by a proper officer.— 
2 Bish. Cr. Pr. §§ 891-93. The statutes have changed the 
common-law rules of criminal pleading, dispensing with 
many averments which were regarded as indispensable, re- 
ducing indictments rather to a statement of legal conclusions 
than of facts. Forms of indictments for many offenses are 
given, which are declared sufficient in all cases to which they 
are applicable ; and it is further declared that, in other cases, 
analogous forms may be used.—Code of 1876, $4824. A 
form is prescribed for resisting an officer in executing pro- 
cess, which states the officer, and contains a mere general 
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description of the process, stating its character, and the offi- 
cer or authority issuing it. If the present indictment had 
stated, and thereby shown, that the summons issuing to the 
defendant was issued by an officer having authority to issue 
it, and the officer by whom it was served, it would have con- 
formed substantially to the fofm of indictment for the anal- 
ogous offense of resisting process, and would have been sufti- 
cient. Without these averments, it is insufficient. A wit- 
ness is not bound to obey any other than a legal summons, 
legally served ; and until the issue and service of such pro- 
cess is averred and proved, the court can pronounce no judg- 
ment against him. The County Court should have sustained 
the demurrer. 

2. The statute authorizes a proceeding against the delin- 
quent witness for a contempt, and for a misdemeanor. If 
the proceeding is for a contempt, the court, without the in- 
tervention of a jury, hears the evidence, and pronounces 
judgment. Of necessity, if the witness offers an excuse, the 
court must then determine, its sufficiency—in the words of 
the statute, whether it is a good excuse. The affidavit of the 
witness may then be received, or the court may examine him 
orally. But, when the witness is proceeded against by in- 
dictment for a misdemeanor, he has a right to a trial by jury ; 
and of that trial the indispensable elements are, that the 
court must adjudge the law, and the jury render a verdict on 
the facts. The defendant cannot, by his own affidavit, or his 
oral examination, testify as to any fact. The excuse on 
which he relies, if he makes any, must be proved by wit- 
nesses. The jury determine, as matter of fact, whether it 
is proved : but, whether the facts relied on are, as matter of 
law, a sufficient excuse, the court must determine. The 
County Court erred, in referring to the jury a question of 
law, which it should have decided—what was a sufficient ex- 
cuse for failing or refusing to obey the summons to appear 
before the grand jury.—1 Brick. Dig. 337, § 25. 

The judgment must be reversed, and the cause remanded. 
The prisoner must remain in custody, until discharged by 
due course of law. 
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Callahan et al. v. The State. 
Scire Facias against Bail, on Forfeited Recognizance. 


1. Order for bail, on petition for habeas corpus.—When an application for 
bail is made toa circuit judge in vacation, “he may fix the amount of bail 
required, and authorize the sheriff to take bail accordingly” (Code of 1876, 
§ 4849); and on application for habeas corpus, by a person arrested under a 
capias after indictment found for murder, praying to be admitted to bail, pre- 
sented to a circuit judge while holding court in another county of his circuit, 
accompanied with the written consent of the solicitor that he be admitted to 
bail in a specified sum, an order directing the sheriff to discharge him, on his 
giving bond with surety in the sum named, will be held valid under this 
statute, although granted without any return to the writ, or any hearing under 
it, and without the presence ot the prisoner; and a recognizance taken by the 
sheriff, pursuant to its terms, will also be held valid. 


AppEAL from the Circuit Court of Blount. 

Tried before the Hon. Louis WYETH. 

This was a scire facias on a forfeited recognizance, or 
undertaking of bail, entered into by Jefferson Callahan as 
principal, and by tlie other obligors as his sureties, by which 
they agreed to pay the State of Alabama five thousand 
dollars, “unless the said Jefferson Callahan appears at the 
next term of the Circuit Court to be held for said county of 
Blount, and from term to term thereafter until discharged 
by law, to answer the State of Alabama of a charge of unlaw- 
fully and with malice aforethought killing William Graves, 
by shooting him with a gun or pistol.” The recognizance 
was dated the 16th October, 1874, and was taken by the 
sheriff of said county, under an order made by Hon. W. J. 
Haratson, the presiding judge of the fifth judicial circuit, 
which includes the county of Blount. His order is copied in 
the opinion of the court, and the facts on which it was based 
are also stated in the opinion. At the ensuing March term, 
1875, said Callahan having failed to appear, a conditional 
judgment was rendered against him and the other obligors ; 
and a scire facias on this judgment was regularly issued and 
served. At the return term of the writ, the defendants 
appeared, and moved the court to set aside the judgment 
nisi, to dismiss the scire facias, and to quash the recog- 
nizance, or undertaking of bail. The grounds on which 
these motions were founded were—Ist, that said recognizance 
was taken by the sheriff of said county, without any legal 
power or authority whatever; 2d, that it was taken and 


(5) 
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approved by the sheriff under an order made by Judge 
Haralson on a petition for habeas corpus, “which said order 
was made in the absence of said Callahan, and without any 
power or authority of law;” 3d, that said order was made 
while Judge Haralson was presiding i in the Circuit Court of 
Jackson, in the absence of said Callahan, and without any 
return to the writ of habeas corpus; 4th, that said undertaking 
of bail was taken and approved by the sheriff “without any 
authority under the constitution and laws of Alabama ;’ 

5th, “that said supposed undertaking of bail was not taken 
or approved by any officer authorized by law to take or 
approve the same.” On the hearing of these motions, the 
defendants read to the court the petition for habeus corpus; 

the order of Judge Haralson indorsed on it; the letter from 
the solicitor to “Judge Haralson consenting that bail be 
allowed in the sum of $5,000, and the indictment under 
which the petitioner was arrested and confined. It was 
admitted that, ‘when the petition for habeas corpus was sued 
out, and when it was presented to Judge Haralson, then 
presiding in the Cireuit Court of Jackson county, and acted 
on by him, and when the undertaking of bail was signed by 
said ‘Callahan, he was under arrest, ‘and in actual confine- 
ment in the jail of Blount county.” On these facts, the 
court overruled the several motions; to which the defendants 
excepted. The defendants then craved oyer of the recog- 
nizance, the order under which it w: as taken, and the petition 
for habeas corpus, and pleaded, “in short by consent,” 

Ist, “that said supposed undertaking of bail was not taken 
and approved by any officer having “authority or power to 
take and approve the same;” 2d, that said order was made 
by Judge Haralson while presiding in the Cireuit Court of 
Jackson county, without having issued any writ of habeas 
corpus as prayed, and without any return on such writ, or 
any examination into the matters prayed in the petition, and 
in the absence of said Callahan, and without any legal 
excuse being shown for his absence, and said order was 
never entered on the minutes of said Circuit Court of Jackson 
county ; 3d, nul tiel record; 4th, that said Callahan, being 
arrested and imprisoned under an indictment for murder, 
presented his petition in writing for habeas corpus to Judge 
Haralson, “whereupon the said W. J. Haralson, judge as 
aforesaid, without having issued any writ of habeas corpus, or 
order requiring the sheriff to bring the body of said Callahan 
before him, upon the consent and : agreement of the solicitor 
of said county, and in tae absence of said Callahan, without 
giving him an opportunity to be heard on his said ‘petition, 


either ;n person or by counsel, ordered ‘the sheriff of said 
VoL. L, =, 
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county, without specifying any particular county, to dis- 
charge the said Callahan from custody, on his giving bond 
and security in the said sum of $5,000, conditioned as the 
law directs; and afterwards, under and by virtue of said 
supposed order, made as aforesaid,” the sheriff of Blount 
county took the said undertaking of bail, without any legal. 
power or authority. The court sustained a demurrer to each 
of these pleas, and rendered judgment final against all of 
the defendants, except several who successfully pleaded non 
est factum. 

The overruling of the several motions, and the judgment 
on the demurrer to the pleas, are now assigned as error. 


S. F. Rice, Hamm. & Dickson, and Jonn W. Inzer, for 
the appellants.—After indictment found for a felony, the 
defendant may be admitted to bail in either one of two ways, 
if the offense be bailable: either on application for bail, in 
term time or vacation, under sections 4160 and 4241 of the 
Revised Code, which must be construed together as in pari 
materia; or by proceedings under petition for habeas corpus, 
as provided for by sections 4260 ef seq. in another chapter. 
The modes of proceedings are entirely distinct, and the pris- 
oner may elect which he will pursue ; and no‘court or officer 
can deprive him of this right of election, nor exercise it for 
him. In this case, the prisoner made his election, and filed 
his petition for habeas corpus, which was under oath, and in 
due form of law; and his petition was presented to an 
officer authorized to grant the writ.—Rev. Code, §§ 4260-66. 
It was the duty of that officer to issue the writ, and require 
the petitioner to be brought before him; and on the return 
of the writ, the prisoner also being brought before him, or a 
statutory excuse shown for the failure to produce him, to 
examine into the cause of his detention. If, on such hear- 
ing, “it appears that he is charged with a public offense 
which is bailable, he must be admitted to bail, on offering 
sufficient bail ; and if sufficient bail is not offered, the amount 
of bail required must be indorsed on the warrant, and the 
court to which he is required to appear; and he may be 
afterwards discharged by the sheriff of the county, on giving 
sufficient bail in the amount so required.” —Rev. Code, § 4282. 
The record shows an entire disregard of, and radical 
departure from, these wholesome statutory provisions. 
There was no return to the writ, no hearing, no examination 
into the causes of the prisoner’s detention ; the writ asked 
for was not even issued, and the prisoner was not brought 
before the judge. In his absence, without a hearing, or an 
opportunity to be heard, and without any examination of 
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witnesses, the judge acts on the ex-parte suggestion of the 
solicitor, and makes the order under which the supposed 
recognizance is afterwards taken by the sheriff. Such a dis- 
regard of established forms, involving a denial of substantial 
rights, can not receive the sanction of this court.— Windsor 
‘v. McVeigh, 3 Otto, 282; Gibson v. The State, Boston Law 
Reporter, April, 1878, p. 445; Ex parte Mahone, 30 Ala. 49 ; 
Ex parte Burnett, 30 Ala. 461; Galpin v. Page, 18 Wallace, 
370; Smith on Statutes, § 667; Capron v. Van Noorden, 
2 Cranch, 126; | Wallace, 252 ; 2 Dowl. Pr. 616; 4 Porter, 345. 

If the order of the judge is to be considered as made on 
the petition for habeas corpus, it is void. The statute 
requires it to be “indorsed on the warrant, with the court to 
which he is required to appear;’ and the reason is, “that 
the eflicacy of the original commitment is superseded by 
this writ while the proceedings under it are pending, and the 
safe-keeping of the prisoner is entirely under the direction 
and control of the court.”—Hurd on Habeas Corpus, 324; 
Barth v. Clise, 12 Wallace, 400; Jn ve Kaine, 14 Howard, 134; 
5 Modern, 22; 1 Vent. 330-46. If it is to be considered as 
made on an application for bail, it is equally void; because 
it purports, on its face, to be an order of the Circuit Court 
of Jackson, a court which had no jurisdiction of the case, 
since the indictment was pending in Blount county, and the 
prisoner was there confined in jail; and because it was not 
entered on the minutes of the court.—Hudson v. Hudson, 
20 Ala. 364. If the order is void, the undertaking of bail is 
equally void. Bonds, or undertakings, for the appearance of 
accused persons in criminal cases, are valid “only when 
taken in pursuance of law and the order of a competent court 
or officer.”—United States v. Horton's Sureties, 2 Dillon, 94; 
United States v. Goldstein’s Sureties, 1 Dillon, 413; United 
States v. Rundlett, 2 Curtis, C. C. 45. 

In his petition, the prisoner asked for an order “admitting 
him to bail, in manner and form as the law in such cases 
directs, and that he may have such ofher relief as the law in 
such cases directs, and he may be entitled to in the prem- 
ises.” Can this court say, or judicially know, that he was 
not entitled to be discharged? And if he was only entitled 
to bail, can this court say, or judicially know, that $5,000 
was not “excessive bail?” The constitution secures to him 
the “right to be heard by himself and counsel;”’ declares 
that he shall not be deprived of “life, liberty, or property, 
but by due process of law;” that he shall not be arrested or 
detained, “except in cases ascertained by law, and according 
to the forms which the same has prescribed,” and that 


“excessive bail shall not in any case be required.” Of these 
VoL. LX. 4 
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substantial rights, in violation of express constitutional pro- 
visions, he has been deprived by the order of the court, on 
which this proceeding is founded. No presumptions are to 
be indulged against him or his sureties, because the under- 
taking was given as required., He was in custody, and 
deprived of his liberty, and could only regain his liberty by 
complying with the illegal order: and the sureties may well 
have signed the undertaking under legal advice that it was 
worthless. No waiver or acquiescence on his part can be 
implied, to justify or cure such radical departure from pre- 
scribed forms and established modes of procedure, in 
matters affecting his liberty, and involving great principles of 
public policy.—State v. Wilson, 50 Indiana, 487; 19 Amer. 
R. 719; Prine v. Commonwealth, 18 Penn. St. 103 ; Andrews 
v. The State, 2 Sneed, 550; Jackson v. Commonwealth, 
19 Grattan, 656 ; Slocovitch v. The State, 46 Ala. 227. 

Suppose Judge Haralson, instead of making this order in 
the first instance, had notified the prisoner of his intention to 
make it without giving him a hearing; would not this court, 
on his petition, have granted a mandamus or prohibition 
against it? 


Joun W. A. SanrorD, Attorney-General, for the State. 
The order of Judge Haralson was not made by the Circuit 
Court of Jackson, although that court was then in session: 
it was the act of the judge, and not of the court, and it was 
not necessary that it should be entered on the minutes of 
the court. Itis evident that an examination was waived, and 
the amount of bail fixed by agreement; and these things 
were done in the interest of the prisoner, and for his favor 
and accommodation. He might lawfully waive these privi- 
leges ; and having waived them, and obtained his discharge 
by the waiver, neither he nor his sureties can now complain 
of it.—1 Bishop’s Crim. Law, 6th ed., $$ 995-6; 1 Bishop’s 
Crim. Pro. § 117. 


STONE, J.—One of the most vital principles of Magna 
Charta declares, that ‘no man shall be taken or imprisoned, 
but by the lawful judgment of his peers, or by the law of the 
land.’ In 1679, the habeas corpus act was enacted by the 
British Parliament, to furnish a sure and speedy remedy for 
every subject of the realm who was unlawfully deprived of 
his liberty. The Constitution of the United States, Art. I, | 
sec. 9, subd. 2, ordains, that “the privilege of the writ of 
habeas corpus shall not be suspended, unless when, in cases 
of rebellion or invasion, the public safety may require it.” 
The Constitution of Alabama, Declaration of Rights, § 18, 
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declares, “that the privilege of the writ of habeas corpus 
shall not be suspended by the authorities of this State.” 
These cherished rights, so earnestly and perseveringly pre- 
served in our organic law, have been made eflicient by every 
legislative help, which an inbred love of personal liberty 
could from time to time suggest; so that now it is morally 
impossible that any citizen can be long restrained of his lib- 
erty, except by due course of law. And habeas corpus, by 
reason of the dignity of its office, has long since come to be 
styled the “ Writ of Liberty.” 

The object of the writ of /abeas corpus is, that a citizen, 
who is imprisoned, or otherwise restrained of his liberty, 
may have a judicial investigation of the cause of his impris- 
ment—that he be restored to liberty, if confined without au- 
thority of law; and, if legally held, that he be admitted to 
bail, if his offense be bailable. This is the full measure of 
personal rights, which this great writ guarantees to every 
citizen. 

Jefferson Callahan had been indicted by the grand jury of 
Blount county, for murder. Under a capias, issued by the 
clerk for his arrest, the sheriff had arrested him, and he was 
confined in jail to answer to said charge of murder, so found 
by the grand jury. Imprisoned under such charge, so found, 
no court was authorized to set him at liberty, unless on bail 
bond, or, possibly, on some other ground, not claimed or pre- 
sented in this record. To be allowed to give bail, and then - 
go at large, was, in his then condition, the highest hope he 
could entertain. He presented his petition to the judge of 
that circuit, at chambers, praying for the writ’of habeas cor- 
pus. The prayer of his petition was, “that on the final hear- 
ing of the same, your Honor will be pleased to make an or- 
der admitting him to bail in the manner and form as the law 
in such cases directs.” He did not ask to be enlarged, ex- 
cept on bail, and did not aver he was illegally restrained of 
his liberty. The petition conformed to the statute, and en- 
titled the petitioner to the writ.—Code of 1876, $$ 4936-7-8, 
4940. If the writ had been granted, and the prisoner brought 
before the circuit judge, that officer would have heard the 
evidence, and, if it appeared the prisoner was charged with 
a public offense which was bailable, he would have admitted 
him to bail, on his offering sufficient bail; and if sufficient 
bail was not then offered by the prisoner, it would have been 
the duty of the cireuit judge to indorse on the warrant the 
amount of bail required, and the court to which the pris- 
oner was required to appear ; and, in such case, the prisoner 


may be afterwards discharged by the sheriff of the county, 
Vou, Lx. 
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on giving sufficient bail in the amount so required.—Code of 
1876, $ 4958 ; also, § 4957. 

The petition of the prisoner for haheas corpus, mentioned 
above, was brought to the notice of the circuit judge, while 
he was holding the Fall term of the Cireuit Court of Jackson 
county, in 1874. Accompanying the petition was the written 
consent of the solicitor of Blount county, addressed to the 
circuit judge, in which he said, “I am willing that bail may 
be fixed at $5,000. Considering his standing, and the mag- 
nitude of the crime charged against him, I think that amount 
very reasonable.” The cirenit judge indorsed on the petition 
for habeas corpus the following order : 

“Circuit Court, Jackson county, Ala., Fall term, 1874. 
Comes the solicitor of Blount county, and by consent agrees 
that the petitioner, the said Thomas J. Callahan, be admit- 
ted to bail in the sum of five thousand dollars ($5,000), and 
waiving an investigation. The sheriff of said county will 
discharge the defendant from custody, upon his giving bond 
and security in the sum of five thousand dollars, conditioned 
as the law directs.” 

(Signed) “W. J. H——— 
“Judge of the Circuit Court.” 

These papers—petition of the prisoner, with the judge’s 
indorsement thereon, and the consent of the solicitor—were 
filed in the office of the clerk of the Cireuit Court of Blount 
county ; and thereupon, the sheriff took and approved the 
bail-bond, which corresponds substantially with the statute, 
and with the order of the cireuit judge. 

We have several decisions, made under our former statutes 
_the one mentioned above included—on the authority of 
which it is contended, that the bail-bond in the present 
record was taken without authority of law, and, consequently, 
the judgment must be reversed.—See Butler v. Foster, 14 Ala. 
323; Governor v. Jackson, 15 Ala. 703; Hale v. The State, 24 
Ala. 80; Arnold v. The State, 25 Ala. 69; Antonez v. The 
State, 26 Ala. 81. See, also, Nat Gray v. The State, 43 Ala. 
41. We think it doubtful whether the present judgment 
should be reversed, if it stood alone on sections 4957-8 of 
the Code of 1876; for it is questionable if the prisoner must 
not be regarded as having obtained the order for bail, and 
given his” bond, under proceedings in habeas corpus. The 
order gave him ‘all he asked, or was entitled to, even if there 
had been a trial on habeas corpus before the judge, and a de- 
cision favorable to his wishes.—See section 4958, Code of 
1876. The concession and waiver of the solicitor were made in 
the interest of the prisoner, and relieved him of delay, if not 
of expense and trouble. But we need not decide this. 
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All our decisions cited above, except that of Nat Gray’s 
case, were made before the enactment of the statute herein- 
after copied, and under the principles found in the chapter 
on bail in criminal cases, in the Code of 1852, page 643. A 
later statute enacts, that “circuit and city judges may, dur- 
ing term time, by order entered on the minutes, fix the 
amount of bail required in all cases of bailable felonies pend- 
ing in the court, and direct the sheriff to take bail accord- 
ingly in vacation ; and in like manner, when an application 
for bail is made to any judge or chancellor in vacation, such 
judge or chancellor may fix the amount of bail required, and 
authorize the sheriff to take bail accordingly.” —Code of 1867, 
§ 4241 ; Code of 1876, $4849. The section above is inde- 

endent of the provision for bail on habeas corpus—section 
4958—and is found under the head of “Bail in criminal 
cases.” The last clause of this section expressly authorizes 
an application to be admitted to bail, to be made to any 
judge or chancellor in vacation, and empowers such judge or 
chancellor to fix the amount of bail, and authorize the sheriff 
to take the bond. The petition for habeas corpus was vir- 
tually an application to be admitted to bail; for, being im- 
prisoned under an indictment for murder, bail was the high- 
est benefit and privilege the law allowed him to have. This 
fully justified, and will uphold, as strictly legal, the order 
made by the circuit judge, and the bond taken by the sheriff 
thereunder. 

The rulings in the several cases of U. S. v. Goldstein, 1 
Dillon, 413; U. S. v. Horton, 2 Dill. 94, and U. S. v. Rund- 
lett, 2 Curtis, 41, resting, as they do, on the illegality of the 
several bail-bonds, and proceedings under them, are not op- 
posed to the views above. 

Judgment of the Circuit Court affirmed. 




































Horton v. The State. 


Indictment for Burglary. 


1. Description of building burned ; alternative averments.—In an indictment 
for burglary, a count which describes the building burned as “a barn or 
stable,’sor as ‘‘a barn, house, or building,” is fatally defective on demurrer. 


From the Circuit Court of Madison. 
Tried before the Hon. Lovis Wyerra. 


The indictment in this case contained three counts ; the 
Vou, Lx. 
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first charging that the defendant “did willfully set fire to or 
burn a barn or stable of James I. Jones and Willis Blanken- 
ship, within the curtilage of the dwelling-house, or other 
building ;’ the second describing the house as “a barn, 
house, or building, the property of” said Jones and Blank- 
enship ; and the third, “a barn or stable, the property of” 
the same persons. The defendant moved to quash the 
second and third counts, and also demurred to them, but on 
what grounds the record does not show. The demurrer and 
motion were both overruled, and a trial was had on issue 
joined on the plea of not guilty. There was also a motion 
in arrest of judgment, but not on account of any defects in 
the indictment. The overruling of the motion in arrest of 
judgment, the refusal of several charges asked, to which ex- 
ceptions were reserved, and the allowance of eight per- 
emptory challenges to the State, as shown by the bill of ex- 
ceptions, are now assigned as error. 


H. Humpurey, and Gro. S. Gorpon, for defendant. 


Brannon & Jones, with Jonn W. A. Sanrorp, Attorney- 
General, for the State. 


BRICKELL, ‘C. J.—The indictment is insufficient in each 
count. In the first count, the building burned, or to which 
fire was set, is described as a barn or stable ; in the second, 
as a barn, house, or building ; in the third, as a barn or stable. 
We have no statute which authorizes such disjunctive aver- 
ments, and it is plain the common law does not tolerate 
them.— Norton v. State, 53 Ala. 488. 

The judgment must be reversed, and the cause remanded ; 
but the prisoner will remain in custody, until discharged by 
due course of law. 


Overton v. The State. 
Indictment for Burglary. 


1. Judicial notice of counties.—This court takes judicial notice of the names 
of all the counties in the State, and knows there is no county named Wad- 
won. 

2. Caption of indictment.—The caption of an indictment is that entry of 
record showing when and where the court was held, who presided as judge, 
the venire, and who were summoned and sworn as grand jurors; and this gen- 
eral caption, which is a part of every indictment, though not required to be 
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included in the copy served on the prisoner in a capital case, may be referred 
to, to supply a defect in the name of the county, in the special caption or 
heading at the commencement of any particular indictment. 

3. Judicial notice of grand jury and indietments.—The grand jury is a com- 
ponent part of the court by which it is organized, and its presentments, regu- 
larly returned and filed, become a part of the proceedings of the court itself ; 
of which, consequently, the court will take judicial notice at the term at which 
they are so returned and filed. 

4. When appeal lies.—A criminal case can not be brought to this court by 
appeal, on bill of exceptions, while a motion for a new trial is pending, the 
judgment being suspended until the decision of the motion. 


From the Cireuit Court of Madison. 

Tried before the Hon. Louis Wyeru. 

The indictment in this case was found at the Fall term, 
1877; was signed by the solicitor, returned to the court, reg- 
ularly indorsed as required by the statute, and marked by 
the clerk, “Filed in open court this 24th November, 1877.” 
In the preparation of the indictment the solicitor had used 
a blank form partly printed, the names of the State and 
county being printed in “German Title,” or “Eureka Text,” 
as it was called by the printer, who was examined as a wit- 
ness on the trial; and by mistake of the printer, as he testi- 
fied, the name of the county was printed /adison, instead of 
Madison, the two initial letters closely resembling each other 
in that kind of type. The defendant attempted to take ad- 
vantage of this mistake, by a motion to quash the indict- 
ment, by demurrer, and by plea in abatement. The grounds 
of the motion were thus stated: “1. Because said indict- 
ment fails to show in what county in Alabama the same was 
found. 2. Because it fails to show that it was found by a 
grand jury of Madison county. 3. Because it does not con- 
tain, in the caption or body thereof, the name of the county 
in which the same was found. 4. Because the caption shows 
that said indictment was found by a grand jury of a county 
not in Alabama. 5. Because the court has no jurisdiction 
of an indictment found by the grand jury of Wadison 
county.” The grounds of demurrer were specified in the 
same words, and they were also used in the plea in abate- 
ment. The court overruled the demurrer and the motion to 
quash, and sustained a demurrer to the plea in abatement; 
to which several rulings exceptions were reserved by the de- 
fendant. The defendant then pleaded not guilty, and a trial 
was had on issue joined on that plea, which resulted in a 
verdict of guilty. The defendant afterwards moved for a 
new trial, on the same grounds as before specified ; which 
motion was continued by the court until the next term, and 
it was ordered “that judgment be suspended until the decis- 


ion of said motion.” 
VoL. LX. 
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Nicu. Davis, for the defendant.—The statute imperatively 
requires that the name of the county shall be stated in every 
indictment, either in the caption, or in the body thereof.— 
Code of 1876, § 4784. The court judicially knows the names 
of all the counties in the State, and must know there is no 
county named Wadison.— Reeves v. The State, 20 Ala. 33. If 
the name of Jackson had been used in the indictment, 
whether purposely or by mistake, it can not be doubted that 
the defect would be fatal; and the same rule must be ap- 
plied to the statement of any other name. 


Joun W. A. Sanrorp, Attorney-General, for the State. 


MANNING, J.—Objection was made in this cause to the 
statement of the county, in the margin, or at the head of the 
indictment. The names therein of the State and county are 
printed in German characters ; and the German letters M/ 
and W are so much alike, that one may be easily mistaken 
for the other. It therefore happens, that what was intended to 
be, and looks to an American like the name Madison, is in fact 
“ Wadison;” which proves that it would be better, in getting 
vp all such documents, that the characters of our own lan- 
guage only should be employed. 

If there were a county named Wadison in this State, we 
might, perhaps, be bound to consider it the county intended 
in the presentindictment. But we judicially know that there 
is not. Is the indictment, therefore, void ? 

“The caption of an indictment is that entry of record, 
showing when and where the court is held, who presided as 
judge, the venie, and who were summoned and sworn as 
grand jurors; and this caption is applicable to, or is a part 
of every indictment, and need not be again repeated in any 
part of the indictment.”—Jeeves v. The State, 20 Ala. 33; 
Morgan v. The State, 19 Ala. 558; State v. Murphy, 9 Porter, 
487; Perkins v. The State, 50 Ala. 154. At least, this part of 
the record, though not such a portion of the indictment as 
that it must be included in the copy thereof'which is required 
by law to be served on a prisoner about to be tried, is so con- 
nected with, and so appertains to it, that it may properly be 
referred to as showing in what court, at what term, by what 
grand jury, and in what county, the presentment was made. 
But, even this reference is not necessary, when the trial 
takes place in the court, and at the term, when and where the 
indictment was found. For, the grand jury is, guoad hoc, a 
part of the court, and its constitution, presentments, and 
findings are entered and preserved in the records of the 
court, as portions of its own proceedings, of which it conse- 
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quently has a knowledge of its own. It is only when a 
cause is transferred to another court, that a transcript of 
those preliminary proceedings, constituting the caption of 
the oh somone need to be made and certified.— Kirk v. The 
State, 6 Mo. 471; People v. Jewett, 3 Wend. 322; Duncan v. 
The State, 1 Scam. 457. ° 

The grand jury that found this indictment having there- 
fore been a part of the Circuit Court of Madison county, 
sworn into office before it, and its foreman appointed by the 
judge thereof, and having come into it in a body and pre- 
sented this indictment, indorsed and signed by their fore- 
man, “a true bill;” and this bill having been received as such 
from them, by the judge and clerk, the court cannot but 
know, from its own cognizance of the facts, that the word 
written or printed “Wadison,” should be read Madison. The 
defendant, too, being summoned, or arrested and brought 
into the Circuit Court of Madison county, to answer there 
to an indictment against him, when it is shown to, or a copy 
of it is served upon him, is necessarily advised that it is to 
a presentment of a grand jury of that court and county that 
he is required to answer; since it could not, under our con- 
stitution, be sent from the court of another county into that, 
except with his consent. 

Section 4784 (4111) of the Code of 1876 enacts, that “an 
indictment must contain, in the caption or body thereof, the 
name of the State, county and term, in and at which it is 
preferred.” And a brief form is given on page 991, of such a 
caption ; which ought always to be used. But this does not 
hinder the more solemn setting forth of those same things, 
as in this instance they are set forth, in the record of the pro- 
ceedings which, as we have seen, constitutes the more formal 
caption to the indictment, from being a sufficient compliance 
with the provisions quoted from section 4784. We hold that 
the indictment in this cause is sufficient, and should not be 
quashed. 

There is no final judgment, though, in this cause, from 
which an appeal could be taken ; and the appeal itself must 
be Gendered. 
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Pickett v. The State. 
Indictment for Burglary. 


1. Alternative averments in indictment.—When an indictment, or a count in 
an indictment, charges several distinct offenses in the disjunctive, each alter- 
native averment must be sufficient to justify a conviction. 

2. Sufficiency of indictment, in description of house entered.—An indictment 
for breaking and entering a store-house, ‘tin which goods, merchandise, or 
other valuable thing, was kept for use,” &c., is fatally defective on demurrer: it 
should describe the ‘‘other valuable thing,” so that the court may determine 
whether it falls within the statute, and the prisoner be informed of the charge 
against him. 


From the Cireuit Court of Madison. 

Tried before the Hon. Louis WYETH. 

The indictment in this case contained two counts ; the first 
charging that the prisoners “broke into and entered the 
store of W. T. Barham, in which goods, merchandise, or 
other valuable thing, was kept for use, sale, or deposit, with 
intent to steal;” and the second, that they broke into and 
entered the “store-house” of said Barham, “in which goods, 
merchandise, or other valuable thing, was kept for use,” &c., 
as in the first. The defendants demurred to each count of 
the indictment, “‘ because it does not show what said ‘ other 
valuable thing’ was ;” and the overruling of this demurrer 
is the matter here insisted on as error. 


Waker & SHELBy, for the prisoners, cited Dwarris on 
Statutes, 2d ed., 621; Bishop on Stat. Crimes, 245; Horton 
v. The State, at the present term. 


Joun W. A. Sanrorp, Attorney-General, for the State, cited 
Ward v. The State, 50 Ala. 120; Wicks v. The State, 44 Ala. 
398; Mason & Franklin v. The State, 42 Ala. 543. 


STONE, J.—We think the demurrer to each count of the 
indictment in this case should have been sustained. Each 
count charges separate and distinguishable offenses, in the 
disjunctive ; and to sustain the indictment, each disjunctive 
phase of the charge must contain sufficient averments to 
justify a conviction. The language of the indictment is, 
that the defendants “broke into and entered the store of 
William T. Barham, in which goods, merchandise, or other 
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valuable thing, was kept for use, sale, or deposit, with in- 
tent,” &c. The words “goods” and “ merchandise,” each, 
specify a chattel or chattels, and are sufficiently descriptive 
and specific, without more. Hence, an indictment using 
these words, or either of them, would be suflicient; and 
such indictment need not aver that the goods or merchan- 
dise had any value. The law assumes they are valuable, and 
dispenses with such averment. 

The other clause of the statute, and of the indictment in 
this record, which follows the statute, stands on a different 
principle. Its language is, “other valuable thing.” We 
have held that, when the chattel alleged to be in the house, 
in which a burglarious entrance is charged, is something 
other than goods or merchandise, it must be averred that 
such ‘other thing’ was of value.—S*e Norris v. The State, 
50 Ala. 126; Hurt v. The State, at last term, 1876; Rowland 
v. The State, same term; Crawford v. The State, 44 Ala. 382. 
So, we hold that the ‘other thing’ must be described by 
name, or in some other way, for two reasons; first, that the 
court may determine whether the thing or things are of a 
class which falls within the statute; and, second, that the 
prisoner may be informed whereof he is charged.—See State 
v. Raiford, 7 Por. 101; Johnson v. The State, 32 Ala. 583. 

This case does not fall within the principle declared in 
section 4794 of the Code of 1876; for this is not a case 
where “a statute creating or defining anoffense, uses special 
or particular terms ;” in which “an indictment on it may use 
the general term which, in common language, embraces the 
special term.” 

Reversed and remanded. Let the prisoners remain in 
custody, until discharged by due course of law. 


Moody wv. The State. 
Indictment against Retailer of Spirituous Liquors. 


1. Former acquittal, and not quilty ; practice in pleading.—When issue is 
.joined on the pleas of former acquittal and not guilty, the former issue should 
be first tried and decided, and it is irregular to submit both issues to the jury 
at the same time; but, in a case of misdemeanor, if the two pleas are inter- 
posed together, and the defendant goes to trial on both at the same time, with- 
out objection, this is a waiver of the irregularity; yet, if the jury find a ver- 
dict of guilty, and fail to pass on the special plea, the judgment of convic- 
tion will be reversed. 
VoL, Lx. 
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From the Circuit Court of Jackson. 

Tried before the Hon. Louis Wyrru. 

The indictment in this case charged the defendant with 
retailing spirituous liquors without a license. At the trial, 
as the judgment-entry recites, “comes also the defendant, in 
his own proper person, who, upon hearing the indictment 
read, pleads, in short by consent, former acquittal, and not 
guilty ; upon which pleas issue is joined by the State, and 
both pleas are submitted to the jury at the same time.” 
Thereupon came a jury, &c., who returned a verdict of guilty, 
but did not pass on the other plea; and the court thereupon 
rendered judgment against the defendant for fifty dollars, be- 
sides costs. 


No counsel appeared for the defendant in this court, so far 
as the docket and the transcript show; and there is no brief 
on file. 


Joun W. A. Sanrorp, Attorney-General, for the State. 
MANNING, J.—In Dominick v. The State (40 Ala. 680), 


upon an indictment for obtaining goods by false pretenses, 
“on the trial the defendant pleaded, in short by consent, 
former acquittal, and not guilty; upon which pleas issue 
was joined by the State, and both pleas [issues] were sub- 
mitted to the jury at thesame time.” This is precisely what 
was done in the cause now before us. The court said: “The 
defendant who pleads the two pleas together, thus tendering 
the two issues together, and goes to trial upon them to- 
gether, without objection, must be presumed, in such a case 
as this, to waive the irregularity. What our ruling would be, 
in a case of felony, we do not decide.” This is a case of mis- 
demeanor only. 

But, the court held that there must be a reversal in that 
case, “because the jury did not pass upon the plea of former 
acquittal and only rendered a verdict on the plea of not 
guilty.” In this particular, also, the present case is parallel 
with the one cited. The jury rendered a verdict of guilty, 
but made no response to the issue upon the other plea. 

The judgment of the Circuit Court must, therefore, be re- 
versed, and the cause remanded. 
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Payne v. The State. 
Indictment for Murder. 


1. Change of venue, on account of incompetency of presiding judge of circuit.— 
When application for a change of venue in a criminal case, on account of the 
incompetency of the judge ot the circuit to preside, is made in vacation, under 
the provisions of the act approved January 26, 1875, and is refused by him, 
on the ground that he has made arrangements with the judge of the adjoining 
cireuit to preside in his place at the next term; this furnishes no reason why 
the presiding judge at the next term, not being disqualified to sit in the cause, 
sbould continue it, or decline to try it. 

2. Same.—The act approved January 26, 1875, entitled ‘‘An act to provide 
for a change of venue in certain cases” (Sess. Acts 1874-5, p. 231), is super- 
seded and repealed by the constitutional provision on the same subject, con- 
tained in the i8th section of the 6th article of the constitution of 1875. 

3. Threats by deceased against prisoner; when not admissible.—In a case of 
homicide, where no question of self-defense arises—as where the prisoner, 
having had a quarrel with the deceased, rode off several miles, and procured a 
gun, and followed the deceased from place to place, and attacked him when 
they met, and shot and killed him, the deceased having no weapon in his pos- 
session—threats made by the decéased against him two weeks previously, and 
communicated to him, are not competent evidence for the prisoner. 

4. Impeaching witness, by proof of contradictory statements.—A witness may 
be impeached in a criminal case, by proof of contradictory statements made 
by him on an application by the prisoner for bail; although, when cross- 
examined as to such statements, he says ‘*he does not remember whether he 
said so or not,” 


From the Cireuit Court of Colbert, on change of venue 
from Lauderdale. 

Tried before the Hon. Wm. 8S. Mupp. 

The prisoner in this case, George W. Payne, was indicted 
for the murder of John Edward Smith. The indictment was 
found in the Cireuit Court of Lauderdale, at its April term, 
1874; and the trial was removed, on the application of the 
prisoner, at the same term, to Colbert county. After several 
continuances, the prisoner presented his written petition, 
under oath, to Hon. W. B. Woop, the presiding judge of the 
4th judicial circuit, which embraces the counties of Lauder- 
dale and Colbert, asking that the case might be sent to 
another circuit for trial, under the provisions of the act ap- 
proved January 26, 1875, entitled “An act to provide for a 
change of venue in certain cases” (Session Acts 1874-5, pp. 
231-32), on the ground that Judge Wood was incompetent 
and disqualified to preside on the trial, being the uncle by 
blood of the deceased. This petition was presented to 


Judge Wood in vacation, and was refused by him, his indorse- 
VoL. LX. 
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ment on it being in these words : “The prayer of the petition 
is refused, because I have arranged with Judge Mudd to 
hold court for me in Lauderdale and Colbert counties.” At 
the ensuing term, when the case was called for trial before 
Judge Mudd, “the defendant moved the court for a contin- 
uance of the trial, and insists that this court should not try 
this cause, and moves the court to decline doing so ;” and 
proved to the court, in * ig of these motions, his said 
application to Judge Wood. The court overruled the mo- 
tions, and required the trial to proceed ; to which rulings the 
defendant excepted. 

“On the trial,” as the bill of exceptions states, “‘it was 
proved that the defendant killed John Edward Smith, b 
shooting him with a double-barreled shot-gun, on the 29t 
December, 1873, in Lauderdale county, Alabama. The proof 
showed that, early in the morning of that day, the defendant 
went to the house of Bud Arnold, where the deceased boarded, 
which was about two miles from where the defendant lived ; 
and a witness stated, that the deceased afterwards told him 
‘that he ran the defendant out of Arnold’s house, and said 
that defendant should not sit by a fire he had made.’ The 
proof then showed that, after the difficulty at Arnold’s, the 
defendant went to the house of one Mangum, some two miles 
from Arnold’s, and across the line into Tennessee, and asked 
Mangum to go deer-hunting with him, which Mangum refused 
to do; that the defendant then borrowed a double-barreled 
shot-gun from Mangum, and rode back to Arnold’s; that he 
met one Carson in front of Arnold’s, and asked him where 
the decease1 was; that Carson told him he had gone off up 
the road, with one Hitchcock, to Ham Rhodes’s gin-house ; 
that the defendant then called to Mrs. Arnold, and asked 
where the deceased was ; that she informed him the deceased 
had gone down to the bottom to hunt for cattle, and told him 
she did not want him to have any difficulty with the deceased ; 
and that he replied, ‘That was not his way.’ She told him, 
also, that she was fixing the clothes of the deceased, and he 
was going off home the next day. Defendant said to her, 
that the deceased ‘would leave sooner than to-morrow; and 
that he ‘would always think hard of Bud Arnold for keep- 
ing such a man as Smith about his house.’ The defendant, 
the proof further showed, then rode up the road, in the 
direction of Rhodes’s gin-house, and stopped at the house of 
Mrs. Brown. 

“ Mrs. Brown testified, on the part of the State, that on the 
morning of the 29th December, 1873, the defendant came to 
her house, which was about two miles from Bud Arnold’s, 
and hitched his horse in the yard, and came into the house; 
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that he had a double-barreled shot-gun ; that he took a seat ; 
by the fire, after passing the usual salutations, and she jest- 
ingly asked him why he was carrying a gun; to which he 
replied, ‘it was christmas times.’ Witness had learned that 
defendant was going to move, and asked him when he was 
going to move; to which he replied, that ‘he expected to 
move next week, if the load in his gun did not force him to 
leave sooner.” Defendant asked her, if Hitchcock had gone 
up the road that morning; and she replied, ‘yes.’ Defend- 
ant then asked, if Smith was with him ; and she replied that 
he was. Defendant then said, ‘I hear them coming down 
the road now; and went out of the room, and hailed Hitch- 
cock, who came riding down the road in front of the house, 
in company with the deceased. When Hitchcock was hailed, 
he and the deceased both checked up, or stopped their horses 
in front of the gate, and both sat on their horses. Defendant 
and Hitchcock passed the usual salutations, and defendant 
then said to the deceased, ‘Do you want anything out of me 
this morning?’ and about the same time raised his gun 
towards the deceased. The deceased said, ‘Don’t shoot,’ 
and got down from his horse, about ten or twelve feet from 
the gate. Witness then turned away into the house. She 
heard the gun fire, and found afterwards the deceased was 
shot in the breast : he was killed, and fell across the gate-way, 
just outside of the gate. Defendant then got on his horse, 
and rode off, at first slowly, but after a little while he quick- 
ened his pace. 

“ Hitchcock was examined as a witness by the State, and 
stated that, on the morning of the killing, he rode to Arnold's 
house, and found the deceased trembling and excited, and 
asked him if he was cold. Deceased said, that he was mad, 
and that he had run the defendant out of the house that 
morning. Witness said, ‘Eddie, perhaps you ought not to 
have done so.’ Deceased said, ‘Dr. Payne should not sit 
by a fire he had made.’ Witness and deceased then rode to 
the gin of Ham Rhodes, and on their return came to the 
house of Mrs. Brown, which was on the road between the 
gin-house and Arnold’s. As they came riding down the road 
that passed in front of the house, the defendant stepped out 
on the piazza, and said, ‘Good morning, Jeff, dont you want 
to go driving to-day?’ Witress replied, ‘No, I have to go 
down in the bottom, and haul some cord wood.’ About that 
time, the defendant got pretty near, and to the fence, which 
was about eight or ten paces from the door of the house. 
Defendant said to the deceased, ‘ Do you want anything out of 
me this morning?’ and raised his gun. Deceased said, ‘Come 


ont into the road’; and he said something else that witness 
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did not understand. Witness then said, ‘Let us have no 
fuss here this morning, boys.’ Defendant had his gun raised, 
when witness said, ‘Don’t shoot.’ By that time, the deceased 
had got off his horse, and the gun fired. Deceased said, 
‘Don't shoot any more,’ and stépped forward about ten steps, 
and eased down on his knees, and fell dead across the gate- 
way, just outside the fence. Witness stated, that when 
deceased got off his horse, he sorter moved his horse rather 
between him and defendant; that defendant stepped around, 
and fired ; and deceased stepped ten steps, and fell. Wit- 
ness stated, also, that he saw no arms about the deceased ; 
that he went off, after the deceased was killed, and got per- 
sons to assist in taking care of the body of the deceased ; 
and that they found a small pocket-knife in his pocket. 
The deceased was eighteen or nineteen years old. It was 
shown that, after he was shot, he fell across the gate-way ; 
that the defendant led his horse out at the gate, and over 
the legs of the deceased, and rode off slowly, but further on 
was seen going in a lope; and he was afterwards arrested by 
an officer, about daylight one morning, at Ripley, Mississippi. 
It was shown, also, that from the time defendant was first at 
the house of Arnold in the morning, to the time when 
deceased was killed, was about two hours. 

“The defendant then offered to prove, by Andrew Lamb 
and Andrew Carson, that they were at the defendant’s gate, 
about two weeks before the killing, when the deceased came 
out of the defendant’s yard, and told them he had gone into 
the defendant’s house with the intention of beating his brains 
out; that the deceased was armed with a pistol and a club, 
and said he had run defendant out of bis house; which fact 
occurred, and which threats were communicated to defendant, 
about two weeks before the killing. To the admission of 
this evidence the State objected, and the court sustained the 
objection; to which the defendant excepted. During the 
farther progress of the trial, the defendant’s counsel asked 
said Hitchcock, a witness for the State, if he did not testify 
on the defendant’s application for bail, that the deceased got 
off his horse and said, ‘Come out into the road,’ before the 
defendant raised his gun; to which he replied, that he did 
not remember whether he said so or not. Defendant then 
introduced one Hendrix, and proposed to prove by him that 
said Hitchcock did state, on the trial for bail, that deceased 
got off his horse and said, ‘Come out into the road,’ before 
the defendant raised his gun ; to which evidence, as proposed, 
the State objected, and the court sustained the objection ; 
to which ruling and action the defendant duly excepted. 

“Upon the foregoing evidence, the court gave the follow- 
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ing charge in writing, with other charges: ‘If the jury 
believe, from the evidence, that the defendant and the 
deceased had a difficulty in the morning, at the house of 
Bud Arnold, in which the deceased forced the defendant to 
leave the house; and that the defendant, after said difficulty, 
went off to the house of Mangum, and borrowed a double- 
barreled shot-gun, with the intention to shoot and kill the 
deceased; and that, in pursuance of such intention, he went 
to the house of Mrs. Brown, some hours after procuring the 
gun, and then and there, in the manner, and under the cir- 
cumstances testified to by Mrs. Brown and Hitchcock, shot 
and killed the deceased—then the killing was murder; and 
if the killing was willful, malicious, deliberate, and premed- 
itated, it was murder in the first degree; but, if it was not 
willful, malicious, deliberate, and premeditated, it was mur- 
der in the second degree. And in determining what the 
intention of the defendant was in procuring the gun, and 
whether he killed the deceased in pursuance of said inten- 
tion, the jury may look to the fact that there was a difficulty 
between the deceased and the defendant that morning, if 
such be the fact, and also to the acts and words of the 
defendant at the time he borrowed the gun, and to what was 
said and done by him after procuring the gun, and prior to 
the time of the killing, and to all the circumstances con- 
nected therewith, and - what the defendant did after the 
killing, as the said acts and words may have been proved by 
the testimony of the witnesses.’ ” 

The defendant excepted to this charge, and then requested 
the court to give the following charge, which was in writing: 
“Tf the jury believe, from the evidence, that on the morning 
of the homicide, and two hours before the homicide, there 
had been a difficulty between the deceased and the defend- 
ant; and that the deceased stopped at Mrs. Brown’s house, 
and without having explained his visit, said to the defendant, 
in answer to the question, ‘ Do you want anything out of me 
this morning ?’ ‘ Come out into the road ; and that the parties 
were at that time distant from each other about twelve feet, 
or the length of a fence rail; and that contemporaneously 
the deceased dismounted from his horse, and the defendant 
raised his gun; and that after the deceased got off his horse, 
and that (?) if he was moving around the neck of the horse, 
and was found, after the shot which resulted in his death, 
lying across the gate-way of the passage leading into the 
en of Mrs. Brown, at whose house it was admitted he was 

illed, distant (?) from the place where, just before the killing, 
he was last seen, taken in consideration with all the circum- 


stances of the case,—are facts to which the jury may look, in 
VoL. Lx, 
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determining whether the defendant, in killing the deceased, 
acted under the reasonable impression that his life was 
threatened, or that his person was in danger of great bodily 
harm ; and that if such was the danger, or under the circum- 
stances the defendant had reasonable cause to believe so, 
whether the danger was actual or not, the defendant had the 
right to defend himself by shooting, even though it resulted 
in the death of the deceased, and that the defendant is not 
guilty of any offense.” The court refused this charge, and 
the defendant excepted to its refusal. 


O’NEAL & O'NEAL, for the prisoner.—1. The judge of the 
fourth circuit was incompetent, on account of his relation- 
ship to the deceased, to preside on the trial of the ease, or 
to make any order in reference to it, except to order its 
transfer to another circuit, on the filing of the petition ask- 
ing such transfer. The terms of the statute are imperative, 
and gave him no discretion in the matter; and he can not 
be permitted to evade the statute, by selecting another judge 
to preside for him.— Fx parte Banks, 28 Ala. 28; Etheridge v. 
Hall, 7 Porter, 47; Ex parte McCrary, 22 Ala. 65; Vaughn v. 
Robinson, 22 Ala. 519; McCauley v. The State, 26 Ala. 135; 
Pulliam v. Owens, 25 Ala. 492; 6 Cranch, 312; 16 Peters, 97; 
10 Grattan, 658; Ex parte Echols, 39 Ala. 698; Bartlett & 
Waring v. Morris, 9 Porter, 266. 

2. The threats of the deceased, as offered in evidence, 
were competent evidence, and ought to have been admitted. 
Holler v. T he State, 37 Indiana, 57, or 10 Amer. R. 74; Cor- 
nelius v. Commonwealth, 15 B. Monroe, 539; Campbell v. Peo- 
ple, 16 Illinois, 18; Keener v. The State, 18 Geo. 194; Wig- 
gins v. People, 3 Otto, 465; People v. Lamb, 2 Keyes, 466; 
Powell v. The State, 19 Ala. 577; Dupree v. The State, 33 
Ala. 380; Stokes v. People, 53 N. Y. 174; People v. Scoggins, 
37 Cal. 676; Monroe v. The State, 5 Geo. 85; State v. Sloan, 
47 Mo. 604 ; 2 Halst. 220; 19 Vermont, 116; 42 How. Pr. 31. 


J.B. Moors, with the Attorney-General, for the State.—1. 
No question of self-defense arose in the case, and the former 
threats of the deceased were not admissible for any purpose. 
Pritchett v. The State, 22 Ala. 39; Murphy v. State, 37 Ala. 
146; Hughey v. State, 47 Ala. 103; Kiland v. State, 52 Ala. 
334; Harrison v. The State, 24 Ala. 67; 23 Ala. 28; 47 Miss. 
581, 318; 9 Nevada, 58, 106, 120; 31 Penn. 198; 44 Penn. 55; 
3 Selden, 385; 11 Geo. 615; 4 Iredell, 409; 2 Mason, 91. 

2. The action of Judge Wood, on the petition for the trans- 
fer of the case to another circuit, is not revisable in this pro- 
ceeding. There was no objection to the competency of 
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Judge Mudd; and if the transfer had been made, the case 
would have been tried before him. 
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MANNING, J.—The refusal of the judge of the 4th judi- 
cial circuit to transfer this cause to a court in another circuit, 
when petition for that purpose was filed in vacation, under 
the “act to provide for a change of venue in certain cases,” 
approved January 26, 1875, constituted no reason why the 
judge presiding at the trial, who was in no way disqualified, 
by relationship or otherwise, to sit therein, should grant the 
motion of defendant to continue the cause, or that to decline 
trying the same. The object of the enactment was to expe- 
dite trials before disinterested judges and chancellors ; and 
this object was as well attained by the trial in Colbert coun- 
ty, when the presiding judge there was free from the objec- 
tion alleged against the judge of that circuit, as it could have 
been by a change of venue to a court in another circuit. 
The proper mode of testing the question, whether the reason 
was sufficient, which was assigned by the judge of the circuit 
for not granting the prayer of the petition, would have been 
by having that particular matter presented in a proper man- 
ner to this court for its judgment thereupon. The motions 
made tended only to an indefinite and aimless delay. 

2. In respect to the statute referred to, it was passed after 
the commission of the offense charged against appellant, and 
after the finding of the indictment. It was, therefore, sub- 
ject to repeal or alteration by subsequent legislation, which 
in such case could not be held obnoxious to the constitu- 
tional prohibition against ex-post-facto laws. We think the 
statute was, in fact, superseded by the provisions on the 
same subject in section 18, article 6, of the constitution of 
1875-6, and at the time of the trial was not in force. 

3. In Pritchett v. The State (22 Ala. 39), the person slain 
had made threats of personal violence against the prisoner, 
which had been communicated to him; and on the morning 
preceding tiie day on which he was killed, the deceased had 
gone to the field in which the prisoner had been plowing, 
and with a pistol in one hand, and a rock or stick in the 
other, had forbid the prisoner’s going to his plow. Just be- 
fore the killing, the prisoner was seen starting from his house, 
priming his gun, picking the flint, and crying; and proceed- 
ing to the premises of the deceased, and finding him at home, 
he said to him in a loud voice, “Stop, I have come to shoot 
you.” Thereupon, the deceased stopped, turned round, and 
was shot by the prisoner and killed. On the trial, it was 
proved that the prisoner was, previously, a peaceable and 
orderly citizen, and he soupened to prove that the person he 
Vou, LX. 
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slew was a turbulent and quarrelsome man; which the court, 
upon objection of the State’s solicitor, would not permit him 
todo. In a very carefully considered opinion, sustaining 
the ruling of the court below, Cumton, C. J., speaking for 
the court, says: “The law, having respect to the nature of 
man, and aiming to arrive at the true intent and motive 
which characterize acts prohibited by it, allows every fact 
and circumstance immediately connected with the act, and which 
tends to elucidate and explain its nature, or the motive and 
intent which moved to its perpetration, to be given in evi- 
dence. It endeavors to adjust the measure of defense to 
the nature of the assault; and in doing this, it permits the 
party assailed to view the assailant, just as he is: for it is 
chiefly from a knowledge of the true condition of the parties, 
at the time the act is done, that we can arrive at the motives 
which may reasonably be supposed to have influenced them. 
cod In such a case, the act and status of the actor must 
be taken together. Thus it is, the character of the deceased 
may become a legitimate subject of inquiry, as connecting 
itself with the transaction which it may serve to explain. 
But, however bad or desperate that character may be, and 
however many threats such person may have made, he for- 
feits no right to his life, until, by an actual attempt to execute 
his threats, or by some act or demonstration at the time of 
killing, taken in connection with such character or threats, 
he induces a reasonable belief on the part of the slayer that 
it is necessary to deprive him of life in order to save his own, 
or to prevent some felony upon his person. And when a 
homicide takes place under such circumstances as tend to 
show that the slayer acted in self-defense, the previous threats 
of the deceased, his conduct upon the fatal occasion, con- 
strued with reference to his known character, and peculiari- 
ties having relation to such conduct, and tending to explain 
it,—all enter into, and form parts of the transaction, and 
may be properly received as evidence.” But, because that 
case was not one of self-defense, and the slayer sought his 
enemy and killed him, it was decided that the evidence of 
the character of the deceased was properly excluded. 

We have quoted so largely from this thoughtful and judi- 
cious opinion, because, upon “a principle of law of much 
delicacy and importance,” it seems to us to avoid, much bet- 
ter than any other we can now refer to, the two extremes— 
that of not tenderly enough considering the situation in 
which the accused was placed, on the one hand,—and on the 
other, that of conceding too much indulgence to undisciplined 
passions; which neither law nor religion can permit to be 
gratified by the sacrifice of a thing so sacred as human life, 
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In the present case, as in Pritchett’s, appellant sought 
his victim, following him from one place to another, until 
they met, and then accosted him with the challenging inqui- 
ry: “ Do you want anything out of me this morning?” Soon 
after which, he fatally shot the deceased, at a time when the 
latter had no weapon drawn, nor any in fact on his person. 
It was, in no legal sense, a case of self-defense ; and the able 
judge who presided at the trial correctly ruled, that testi- 
mony of threats, alleged to have been made by the deceased 
two weeks before, could not be submitted to the jury as evi- 
dence in favor of the defendant.—See, also, Hughey v. The 
State, 47 Ala. 97. 

There was no error in the charge given to the jury, which 
was excepted to, or in refusing the charge that was asked on 
behalf of defendant, and refused. The latter was objection- 
able, in reciting a fact that was not proved ; and also because, 
without explanation, it would be apt to confuse, instead of 
aiding the jury. 

4, But there was error in excluding the testimony offered 
to show that Hitchcock, a witness for the State, had given a 
different account of the circumstances of the killing of Smith 
by the defendant, when examined upon the application for 
bail, from that which he gave on the trial. Hitchcock’s 
attention had been called, on cross-examination, to the differ- 
ence between these two statements. He was asked if, on 
the former occasion, he did not testify “that defendant got 
off his mule, and said, ‘Come out in the road,’ before defend- 
ant raised his gun;” to which he replied, that “he did not 
remember whether he said so or not.” On the trial, this 
witness testified, that defendant “said to the deceased, ‘Do 
you want anything out of me this morning?’ and raised his 
gun; and he represents deceased as having a/terwards gotten 
off his horse. 

The rulings, in such cases, have not been uniform. Phil- 
lipps, in his work on Evidence, says, that Tindal, C. J., in a 
case before him, “said he had never heard such evidence 
admitted in contradiction, except where the witness had 
expressly denied the statement, and he rejected the evidence ; 
and on another occasion, Lord Abinger, C. B., expressed a 
similar opinion. But Parke, B., in a case before him, held 
that contradictory statements of a witness could be intro- 
duced to impeach his evidence; though, in order to lay a 
foundation for them, and to enable the witness to explain 
them (and, as he conceived, for that purpose only), ‘ the wit- 
ness must be asked whether he ever said what is suggested 
to him, with the name of the person to whom, or in whose 


presence he had said it, or some other circumstance sufficient 
Von, Lx. 
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to designate the particular occasion. If the witness 
admits the conversation imputed to him, there is no necessity 
to give further evidence of it; but, if he says he does not 
recollect, that is not admission; and you may give in evi- 
dence, on the other side, to prove that the witness did say 
what was imputed, always supposing the statement to be 
relevant to the matter at issue.”—2 Phillipps on Ev. (4th Am. 
ed., with Cowen & Hill’s and Edwards’ notes), 959-60. We 
agree with Mr. Phillipps, that the ruling of Baron Parke is 
the most sound and fittest to be followed. If the rule were 
otherwise, it might happen that, under the pretense of not 
remembering, a witness, who has made a false statement, and 
knows it to be false, would escape contradiction and ex- 
posure. 

This particular question seems to have rarely come up in 
the American courts, whose decisions are reported. We 
find, however, that in Vermont the rule corresponds with 
that adopted by Baron Parke.— Holbrook v. Holbrook, 30 Vt. 
433. In Massachusetts and Maine, contradictory statements 
of a witness are allowed, without any previous a 
of him about them. In Alabama, he is first examined con- 
cerning them—only, however, to prevent surprise, and afford 
him an opportunity for explanation.—2 Brick. Dig. 548, $$ 117, 
118. But, if the witness says he has no recollection of 
— made such contradictory statements, they may be 

roved. 
” For the error of not permitting this to be done, the judg- 
ment must be reversed, and the cause remanded. Let the 
prisoner remain in custody, until discharged by due course 
of law. 


Connelly v. The State. 


Indictment for Renting House for Gaming Purposes. 


1. Trial by jury ; constitutionality of law authorizing waiver of.—The constitution 
of Alabama, while declaring that ‘the right of trial by jury shall remain invio- 
late,” and that the defendant, ‘‘in all prosecutions by indictment,” shall be en- 
titled to a ‘speedy public trial by an impartial jury,” also declares that the leg- 
islature may provide for the prosecution of misdemeanors betore justices of the 
peace, thereby dispensing with a trial by jury ; hence, a statute which author- 
izes a waiver of a trial by jury in such cases, the prosecution being commenced 
by indictment, and transferred to an inferior court, is not unconstitutional. 


From the County Court of Madison. 
Tried before the Hon. WILLIAM RIcHARDSON. 
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The indictment in this case was found by a grand jury of 
the Circuit Court, and the case was transferred to the County 
Court, under the provisions of the act approved February 9, 
1877, entitled “ An act to regulate the trial of misdemeanors 
in Madison county.”—Session Acts 1876-7, p. 149. On the 
case being called, as the minute-entry recites, “the defendant 
is asked by the court if he will have a jury, and waives a jury 
in open court ; and thereupon, after hearing the evidence,” 
all of which is set out in the bill of exceptions, “and the 
argument of counsel, the court adjudges the defendant guilty 
as charged, and fixes his fine at $200; to which the said de- 
fendant, in open court, excepts.” There was a motion in 
arrest of judgment, on the ground that the court had no jur- 
isdiction of the case, because the said act authorizing the 
transfer was unconstitutional ; but the record does not show 
what disposition, if any, was made of it. 





Waker & SHE by, for the prisoner.—The right of trial by 
jury, in all prosecutions by indictment, being secured by con- 
stitutional provisions (Art. I,$§ 7,12), and this being a 
prosecution by indictment, the defendant’s consent to a trial 
without a jury is a nullity, and his conviction is illegal._— 
Cancerni v. The People, 18 N. Y. 129; Lord Dacre’s case, Key]. 
R. 59; Work v. The State, 2 Ohio, 1 Warden, 296; Hill v. 
People, 16 Mich. 351; People v. Smith, 9 Mich. 193 ; Cooley’s 
Const. Limitations, 399. 


Joun W. A. Sanrorp, Attorney-General, for the State.— 
The right of a trial by jury was not denied the defendant, 
but was expressly waived by him, as the record shows. The 
special law under which the case was transferred to the 
County Court, and which was strictly complied with, care- 
fully guards the right of trial by jury. The constitution, by 
the 9th section of the lst article, authorizes the. general as- 
sembly to provide for the prosecution of misdemeanors be- 
fore justices of the peace, or before inferior courts ; and this 
necessarily dispenses with a trial by jury in such cases. 
That the County Court is an “ inferior court,” within the 
meaning of this provision, see Sanders v. The State, at the 
last term. 


STONE, J.—The act “to regulate the trial of misdemeanors 
in Madison county,” approved February 9th, 1877—Pamph. 
Acts, 149—confers on the County Court of that county 
jurisdiction, concurrent with the Circuit Court of said county, 
“for the trial of all misdemeanors, except violations of the 


revenue laws of this State.’ The statute then provides 
Von Lx, 
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for the transfer to the County Court, on the day of adjourn- 
ment of each succeeding term of the Circuit Court, of all 
such causes as were pending in said Circuit Court, and un- 
determined at the time of such adjournment; and there- 
upon, “the jurisdiction of the Circuit Court shall cease, and 
exclusive jurisdiction shall vest in the County Court. 

Section 4 of the act declares, “that it shall be the duty of 
the judge of the County Court, to hear counsel, and decide 
these causes without a jury, unless the defendant demands a 
jury ; but the question must be put to the defendant, whether 
he will have a jury; and if he waive a jury, it must be en- 
tered of record ; but, if a jury is demanded, and in no other 
case, the court shall order the sheriff of said county to 
summon, instanter, twenty-four free- or house-holders of the 
county, from whom a jury shall be impanneled ; the proced- 
ure of the trial, except as altered by this act, to be the same 
as now provided by law for like cases in the Circuit Court.” 

In the present case, the order of transfer was made to the 
County Court, as above provided; and before entering on 
the trial, as the record informs us, the defendant was asked 
by the court if he would have a jury, and he waived it; 
which was entered of record. It is contended before us, 
that the provision of the statute copied above is violative 
of the following provisions of the constitution of 1875, and 
therefore void: ‘That in all criminal’ prosecutions, the ac- 
cused has a right,” &e; “and in all prosecutions by indict- 
ment, a speedy public trial by an impartial jury,” and “that 
the right of trial by jury shall remain inviolate.”’—Declara- 
tion of Rights, $$ 7, 12. 

In answer to this objection, it might be sufficient to say, 
that the statute in question secures to every one tried 
thereunder for a misdemeanor, the right of trial by jury; 
and he can be tried by the court, only when he “waives a 
jury.” Butwe place our decision on a broader ground. 
Section 9 of the declaration of rights provides, “that in cases 
of petit larceny, assault, assault and battery, affray, unlaw- 
ful assemblies, vagrancy, and other misdemeanors, the gen- 
eral assembly may, by law, dispense with a grand jury, and 
authorize such prosecutions and proceedings before justices 
of the peace, or such other inferior courts as may be by law 
established” True, this clause of the constitution only pro- 
vides, in terms, for this dispensing with a grand jury ; but, 
in conferring on the general assembly power to “authorize 
such prosecutions and proceedings before justices of the 
peace,” the framers of the constitution must be understood 
as intending that such trials should be had, as trials be- 
fore justices usually take place. We well know that such 
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trials are without juries, unless some special statute makes 
their presence necessary. 

In Kentucky, the constitution, like ours, guaranteed the 
right of trial by jury; and it contained no clause like ours, 
copied above from the 9th section of the declaration of rights. 
Murphy was indicted for a misdemeanor; and the question 
was, whether he could lawfully consent to be tried by a jury 
composed of less than twelve persons. The court said : “The 
citizen has an undoubted right to make any disposition of 
his money or his property which is not prohibited by law. 
He may, when his right to any part of it is controverted, 
consent to have the controversy decided by the court, with- 
out the intervention of a jury, or by a majority of the jury, 
or by any number of persons acting in the capacity of jurors, 
and such an agreement would be obligatory upon him.”— 
Murphy v. Commonwealth, 1 Mete. 365. 

In State v. Mansfield, 41 Mo. 470, the same doctrine was 
asserted. 

In The State v. Cox, 3 Eng. Ark. 436, the offense charged 
was an assault and battery; and the question was, whether 
under their constitution, which guaranteed right of trial by 
jury, a verdict of a jury composed of less than twelve jurors, 
under a statute of that State, would stand. The court said: 
“The constitutional provision, securing the right of trial by 
jury, means a jury of twelve men, according to the known 
technical meaning of the term. Of his right to such a jury 
the defendant cannot be deprived, except by his own con- 
sent. True, he may waive the right, and submit to a decis- 
ion of six men, even to that of a justice of the peace him- 
self; but, in all cases where he may require it, it is the duty 
of the justice to impannel a jury of twelve men for the 
trial of the cause.” Of similar import is the case of Brown 
v. The State, 16 Ind. 496. 

The legislature of New Hampshire had before them a pro- 
position to reduce the number of jurors to six, for the trial 
of misdemeanors, and submitted the question of their consti- 
tutional power to do so to the six judges of their Supreme 
Court. ‘They held, that the constitutional right to a trial by 
jury meant a jury of twelve men ; but all the judges concurred 
in the following opinion: “The legislature bave the general 
power to constitute new tribunals, and to provide new modes 
of trials for future cases; provided the right to a trial by 
jury, such as the constitution intends, is secured to every 
one in the last resort, in every case where it is guaranteed 
by the constitution, and has not been waived by the party 
himself.”—See 41 N. H. 550. 

In the case of Commonwealth v. Dailey, 12 Cush. 80, Ch J. 


VoL, Lx. 





























1877.) OF ALABAMA. 93 


[Goodloe v. The State. ] 


Shaw, delivering the opinion of the court, carried the doc- 
trine of waiver of constitutional right to trial by jury, in 
cases of misdemeanor, much further than was done in any 
case quoted above. 

There are some authorities in conflict with these views; 
but in none of them had they a constitutional provision, such 
asis quoted from the 9th section of our declaration of rights. 
See Cancerni v. People, 18 N. Y.128; Work v. The State, 2 
Ohio State, 295 ; Hill v. People, 16 Mich. 351; Cooley’s Cons. 
Lim. 309, 319. 

Under the constitution of 1875, we hold, that the act “to 
regulate the trial of misdemeanors in Madison county,” in 
its provision allowing parties indicted for misdemeanor, and 
tried in the County Court, to waive a jury, is constitutional. 

There is nothing in any other question presented, and the 
judgment of the County Court is affirmed. 


Goodloe v. The State. 


Indictment for Arson. 


1. Caption of indictment.—The caption of an indictment is that entry of 
record showing when and where the court was held, who presided as judge, 
the venire, and who were summoned and sworn as grand jurors; which caption 
is an essential part of every indictment, and must be affirmatively shown by 
the record, though the doctrine possibly had its origin in certiorari proceed- 
-ngs from courts of inferior and limited jurisdiction. 

2. Change of venue; what record must show.—To sustain a judgment of 
conviction in a criminal case, in a county other than that in which the indict- 
ment was found, the record must show a valid order transferring it, made by 
the court in which the indictment was found: a written agreement, signed by 
several attorneys, and copied into the transcript, conseating to the transfer of 
causes ‘ which by law have to be, and which may be transferred,” and waiv- 
ing ‘‘ the formal certificate of transfer of said cases,” is not sufficient, when 
the record does not show that the defendant’s case was embraced in the agree- 
ment, and he had not been arrested when the agreement was made. 


From the Circuit Court of Colbert. 

Tried before the Hon. W. B. Woop. 

The record in this case is very defective, and the return to 
a certiorari, which was granted on motion of the Attorney- 
General, does not remedy the defects. It shows that, at the 
Fall term, 1868, of the Circuit Court of Franklin, an indict- 
ment for arson was found against Jack Mhoon and twelve 
other persons ; that at the Fall term, 1873, the said defend- 
ant not having been arrested, the indictment was, by order 
of the Circuit Court of Colbert, withdrawn and filed; that 
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the defendant was arrested on the 15th March, 1875, under a 
capias issued by the clerk of said last named court; that he 
gave bail in open court, at the next ensuing term, by the 
name of Jack Mhoon, alias J. M. Goodloe; and that, after 
several continuances, he wag tried at the Fall term, 1877, 
was convicted, and sentenced to the penitentiary for the 
term of five years. The record contains, also, an agreement 
dated “Franklin Cireuit Court, March term, 1870,” and 
signed by twelve attorneys, in these words: “ Whereas, there 
are many cases on the docket of the above court, which by 
law have to be, and which may be transferred to Colbert 
Circuit Court, on the law docket, and some on the Chancery 
Court docket, which have been adjudged to be transferred to 
Colbert county by the present Circuit Court of Franklin : 
now, we, the attorneys of the respective cases, do here now 
agree, in open court, to each of said transfers, and docketing 
and bringing said cases in Colbert Circuit Court; and we 
waive the formal certificate of transfer of said cases, and 
waive absolutely the necessity of sealed certificates of the 
clerk: his note of transfer, or memorandum at the foot of 
catalogue, schedule, or docket of such cases, shall be suffi- 
cient,—this, formal or informal.” There is no “catalogue, 
schedule, or docket of such cases,” contained in the record, 
nor anything else showing what cases were embraced in the 
agreement. It is now assigned as error, that the court had 
no jurisdiction of the case, and that the record does not 
show the organization of any grand jury. 





Wa ker & SHEby, for the prisoner, cited Tipton v. The 
State, Peck, Tenn. 310; Cornwall v. The State, Martin & Yer- 
ger, 148; Fitzgerald v. The State, 4 Wise. 395; State v. Wil- 
liams, 2 McCord, 301: State v. Zule, 10 N. J. L. (5 Halst.) 
348; 1 Archb. Cr. Pr. & Pl. 235, note 1, 8th edition; 
Reeves v. The State, 20 Ala. 33; Noles v. The State, 24 
Ala. 672. 


Joun W. A. Sanrorp, Attorney-General, for the State.— 
Pleading to an indictment, without objection, is an admission 
of its genuineness.—Clarkson v. The State, 3 Ala. 378; Lus- 
sell v. The State, 33 Ala. 66; Shaw v. T'he State, 18 Ala. 547; 
Floyd v. The State, 30 Ala. 511. The case was evidently 
transferred to Colbert county under the act approved Feb- 
ruary 8, 1870 (Session Acts 1869-70, p. 145); and_no order 
of court, or consent of parties, was necessary. There is no 
bill of exceptions, and nothing to show where the crime was 
committed ; and the presumption will be indulged, in the 


absence of any objection by the prisoner, that it was com- 
VoL. LX. 
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mitted in that part-of Franklin which is now embraced in 
Colbert county. 


STONE, J.—In Reeves v. The State, 20 Ala. 33, Ch. J. 
DaraGan said: “ The caption of-an indictment is that entry 
of record showing when and. where the court is held, who 
presided as judge, the venive, and who were summoned and 
sworn as grand jurors; and this caption is applicable to, or 
is a part of every indictment, and need not be again repeated 
in any part of the indictment.” This doctrine had been sub- 
stantially affirmed in several decisions.—See State v. Lapsley, 
7 Por. 526; State v. Murphy, 9 Por. 487; Morgan v. The State, 
19 Ala. 556; Noles v. The State, 24 Ala. 672; Rose v. The 
State, Minor, 28. As shedding some light on the subject we 
are considering, see State v. Clarkson, 3 Ala. 378; Shaw v. 
The State, 18 Ala. 547; Russell v. The State, 33 Ala. 366 ; Har- 
rington v. The State, 36 Ala. 236. 

Following the lead of the cases cited above, we feel it our 
duty to regard the question as settled in this State, that a 
caption, such as is described in Reeves v. The State, supra, is 
an essential of a good indictment; and when the question 
comes before us on appeal, if the record does not contain 
such caption, it js a fatal error. If it were an open question 
in this State, it might admit of serious doubt if this doctrine 
did not have its origin in certiorari proceedings from courts 
of limited, inferior jurisdiction; and that it should not be 
applied to records from courts of general jurisdiction.—See 
the doctrine fully discussed, and the rulings of the various 
courts collated, in 1 Bish. Cr. Proc. $$ 653 to 666, and note 
to $665. Stare decisis. There is no caption in the present 
record, and the result is, that the judgment must be reversed 
on that ground. 

2. The present record discloses no reason why the cause 
was transferred from Franklin to Colbert county. The in- 
dictment purports to have been found in Franklin county, at 
the Fall term, 1868. The prisoner was tried and convicted 
in Colbert county, at the Fall term, 1877. He does not ap- 
pear to have been arrested, or ever to have been in custody, 
until 1875. The record contains what purports to be an un- 
official agreement, signed by certain persons styling them- 
selves attorneys, consenting to the transfer from Franklin to 
Colbert county, of the causes in the courts of the former 
county, “which by law have to be, and which may be trans- 
ferred to Colbert county Circuit Court,” and waiving “the 
formal certificate of transfer of said cases, . the necessity 
of sealed certificates of the clerk: his note of transfer, or 
memorandum at the foot of catalogue, schedule, or docket 
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of such cases, shall be _ sufficient,—this, formal or in- 
formal.” This agreement bears date March 22d, 1870, and 
omits all mention of the cases transferred. The record con- 
tains no evidence that the agreement was of record, or other- 
wise authenticated. The record contains also an unofficial 
certificate of the clerk of Franklin Circuit Court, that this 
is one “of the State cases that were transferred by agree- 
ment to the Circuit Court of Colbert county.” The forego- 
ing is all the evidence or authority, furnished by the record, 
for the transfer to Colbert county. It is wholly insufficient. 
Waiving all consideration of the question, of which the 
agreement furnishes no solution, whether either of the at- 
torneys signing the agreement was counsel for the prisoner, 
Goodloe—whetker, in fact, he had any counsel, for he had 
not then been arrested ; so grave a question as the right and 
jurisdiction of the Circuit Court of Colbert county to try a 
prisoner, under an indictment for a felony, found by a grand 
jury of Franklin county, must be shown by higher evidence 
than unofficial agreements of counsel, and an unofficial certi- 
ficate of the clerk of the court. Indictments can only be 
rightly preferred, and, when found, are presumed to be found, 
in the county in which the offense was committed ; and pris- 
oners can only be tried in the county in which the indict- 
ment is found, unless, for some legal reason, to be shown by 
the record, the venue and trial are removed to another county. 
Code of 1876, §§ 4632, 4911; Paris v. The State, 36 Ala. 232. 
The record in the present case fails to show a legal transfer 
to Colbert county, and, therefore, fails to show any jurisdic- 
tion in the court to try the offender.—See Pamph. Acts 
1869-70, p. 145-6. 

There is not enough in this record to inform us whether 
or not the present prosecution has been discontinued.— Lx 
parte Rivers, 40 Ala. 712. 

Reversed and remanded. Let the prisoner remain in cus- 
tody, until discharged by due course of law. 

here is in this record no order suspending the execution 
of the sentence until the hearing of this appeal; and it has 
been suggested that the prisoner is confined in the peniten- 
tiary. It is therefore ordered, that the sheriff of Colbert 
county demand and receive said prisoner from the warden of 
the penitentiary, and hold him in custody, to abide the fur- 
ther order to be made by the Circuit Court in this cause. 
And the clerk of this court is ordered to forward to the 
sheriff aforesaid a copy of the judgment of reversal in this 
cause, and of this order, duly certified ; upon the production 


and surrender of which to the warden of the penitentiary, 
VoL. LX. 
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said warden will deliver said prisoner to said sheriff, taking 
his receipt therefor.—Code of 1876, § 4992. 


Toney v. The State. 
Indictment for Keeping Bawdy-House, and for Vagrancy. 


1. Keeping bawdy-house, and vagrancy; sufficiency of indictment.—A count 
which charges that the defendant ‘‘did keep a certain house of ill fame, then 
and there resorted to for the purpose of public prostitution and lewdness,” 
sufficiently charges the common-law offense of keeping a bawdy-house; and a 
count which charges that she ‘‘was a common prostitute, or the keeper of a 
house of prostitution, and had no honest employment, whereby to maintain 
herself,” sufficiently charges the statutory offense of vagrancy (Code of 1876, 

‘ § 4218); but a count which simply charges that she “was a common prostitute, 
or the keeper of a house of prostitution,” without more, is not a sufficient 

: charge of any offense, 

i 2. Verdict of guilty, under indictment contuining good and bad counts. —When 

an indictment contains several counts, one of which is good, and there is no 

demurrer to the bad counts, a general verdict of guilty will be referred to the 

good count, and the conviction will be sustained. 

3. Keeping bawdy-house; what constitutes offense, and evidence of —Under an 
indictment for keeping a bawdy-house, evidence of the general reputation of 
the inmates of the house, but not of the house itself, is admissible for the 
prosecution; and it must be shown that the defendant governed or managed 
the house, or assisted in its government and management: it is not enough to 
show that she resided in the house for the purposes of prostitution. 

4. Vagrancy as common prostitute, or keeper of house of prostitution. —Under 
an indictment for vagrancy as a common prostitute, or keeper of a house of 
prostitution, having no honest employment whereby to maintain herself, evi- 
dence of the reputation of the house in which the defendant lived is not ad- 
missible for the prosecution; nor is the bad character of the defendant 
admissible, in the first instance, as a fact showing that she wasa common 
prostitute; but it may be shown that she resided in a house kept for prostitu- 
tion, and was there visited by lewd and disorderly persons. and that her asso- 
ciates were persons of ill repute; and these facts being proved, she may, in 
rebuttal, prove that her health and physical condition rendered prostitution 
improbable, if not impossible. 


From the County Court of Madison. 
Tried before the Hon. WriLiam RicHarpson. 


Humes & Gorpon, for the defendant. 

Joun W. A. Sanrorp, Attorney-General, for the State. 

BRICKELL, C. J.—The indictment contains three counts; 
the first charging, that the defendant “did keep a certain 


house of ill fame, then and there resorted to for the purpose 
of public prostitution and lewdness;” the second charging, 
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that she “was a common prostitute, or the keeper of a house 
of prostitution, and had no honest employment, whereby to 
maintain herself ;” the third charging, that she was “a com- 
mon prostitute, or the keeper of a | Ane of prostitution.” 
The first count charges the common-law misdemeanor of 
keeping a bawdy-house. The second is a count for vagraney, 
under the statute.—R. C. § 3630; Code 1876, § 4218. The 
third is not a sufficient charge of any offense, either at com- 
mon law, or under the statute. There was, however, no 
demurrer to it, and the verdict must be referred to the 
counts which are good. 

In no aspect of the case, was it permissible to give evi- 
dence of the reputation of the house in which the defendant 
lived. To support the first count, it was permissible for the 
State to prove the reputation of the inmates of the house. 
Wooster v. State, at last term. This count could not, how- 
ever, be sustained, without proof that the defendant gov- 
erned and managed, or aided and assisted in governing and 
managing the house. It is not enough that she was an 
inmate of the house, and there for the purposes of prosti- 
tution. The offense consists in keeping a house of sy sened 
resorted to for the purposes of prostitution, not in residing 
in such house, without having control over it. 

The second count could be supported only by proof that 
the defendant was a common prostitute, and had no honest 
employment whereby to maintain herself. The two facts 
must concur, and must be shown by legal evidence. The 
bad character of the defendant is not admissible, in the first 
instance, as a fact showing she was a common prostitute. 
State v. Hurd, T Iowa, 411. It may be shown that she 
resided in a house kept for prostitution; that she was visited 
by lewd and disorderly persons, and that her associates were 
persons of ill repute. These are all facts, tending to show 
she was a common prostitute ; and their sufficiency to prove 
the fact is for the consideration and determination of the 
jury. All unfavorable inferences, arising from these facts, it 
was permissible for the defendant to remove, so far as the 
jury may regard them as removed, by evidence that her 
health and physical condition rendered prostitution improb- 
able, if not impossible. 

It is unnecessary to extend this opinion by an application 
of these rules to the several rulings of the County Court. 
They were inconsistent with them, and the judgment must 
be reversed, and the cause remanded ; the prisoner remain- 
ing in custody until discharged by due course of law. 

OL. LX. 
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Jones v. The State. 
Indictment for Resisting Officer. 


1. Resisting officer; what constitutes. —Resisting or striking a constable when 
commanding the peace, there being no writ or process in his hands, is not re- 
sisting an officer in the execution of legal process (Code of 1876, § 4137), 
though it may be an assault and battery. 


From the County Court of Madison. 

Tried before the Hon. WiriL1am Ricwarpson. 

This prosecution was commenced in the Circuit Court, 
and was transferred to the County Court under the provis- 
ions of the act approved February 9, 1877.—Session Acts, 
1876-7, p. 149. The indictment contained but one count, 
which charged that the defendant “did knowingly and will- 
fully oppose or resist Greene McMullen, a constable of said 
county, in attempting to command the peace.” The de- 
fendant demurred to the indictment, on the ground that it 
showed no offense, but the court overruled the demurrer ; 
and he then pleaded not guilty. On the trial, which was had 
before the judge, without the intervention of a jury, the. 
constable testified that, while he was attempting to stop;a 
fight between the defendant's brother and another person, 
and after he had commanded the peace, the defendant 
resisted and struck him; and the court thereupon found the- 
defendant guilty, and fined him fifty dollars; to which judg- 
ment he reserved an exveption. . 


Nicu. Davis, for the defendant. 
Joun W. A. Sanrorp, Attorney-General, for the State. 


STONE, J.—Under the proof in this record, the defendant 
may have been guilty of an assault and battery ; but neither 
the indictment nor the evidence shows an offense under 
section 4137 of the Code of 1876. To come within that 
statute, the offender must knowingly and willfully oppose or 
resist an officer of the State, “in serving, executing, or 
attempting to serve or execute a legal writ, or process.” 
There was no writ or process in this case. 

The judgment of the County Court is reversed, but the 
cause will not be remanded. Let the defendant be dis- 
charged. 
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Prosecution for Bastardy. 


1. Bond for appearance in court.—The statutory boud required by the justice 
of the peace, before whom proceedings in bastardy are instituted (Code of 
1876, § 4072), is only intended to secure the defendant’s appearance in court 
| to answer the charge, and, having served its purpose when he has appeared, 
he can not then be heard to question its sufilciency; nor is the bond invalid, 
because it does not particularly describe or identify the case (§ 4853), when 
the affidavit and warrant, returned with it, show to what particular case it ap- 
H lies. 
, 2. Examination of complainant by justice. —When a bond has been taken by 
the justice, conditioned for the defendant’s appearance in court to answer the 
charge, as required by the statute, and the bond is returned and filed in the 
court, this is sufficient to show that the necessary preliminary examination 
was had before him, and to confer jurisdiction on the court to proceed with 
the case. 

3. Infancy of female complainant.—Although the proceeding is instituted by 
the affidavit of the mother, and costs may be adjudged against her, if a ver- 
dict is found for the defendant; yet, the prosecution being conducted in the 
i name of the State as plaintiff, the infancy of the mother is immaterial, and 
| does not render necessary the interposition of a next friend for her. 


. AppgaL from the Circuit Court of Blount. 

., Tried before the Hon. Louis Wyeru. 

» The record in this case shows that, on the 10th July, 1877, 
Louisa J. McAnally, a single woman, appeared before a 
justice of the peace of said county, and made oath that she 

was delivered of a bastard child in said county on the 30th 
May; 1877, and that Frank A. Hanna was the father of said 
child; that the justice thereupon issued his warrant for the 

; arrest of said Hanna, under which he was arrested by a con- 

stable ; that on the 20th July, 1877, the said Hanna execu- 
ted a bond, with sureties, which was approved by the said 
justice, by which he agreed “to pay the State of Alabama 
seven hundred and fifty dollars, the sum prescribed by the 
magistrate, unless the said Frank A. Hanna appears at the 
next term of the Circuit Court of Blount county, and from 
term to term thereafter until discharged by law, to answer a 

ee geet and complaint in bastardy ;’ and that said afti- 
avit, warrant, and bond were by the justice returned to the 

Circuit Court, where they were filed by the clerk. The de- 

fendant appeared in the Circuit Court, by attorney, and 

moved to quash and dismiss the proceedings, on the ground 

that the bond was insufficient to bring into exercise the juris- 


diction of said court, and the court had no jurisdiction ; 
VoL. Lx. 
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which motion the court overruled. The defendant then 
moved to dismiss the proceeding, on the ground that said 
complainant was an infant under twenty-one years of age, 
and to require her to give security for the costs for the same 
reason; which motions also were overruled by the court. 
The defendant then filed a plea in abatement, averring that. 
the complainant was under twenty-one years of age, and had 
not sued by next friend, nor given security for the costs; to 
which plea a demurrer was sustained by the court. An issue 
was then made up under the direction of the court, between 
the State as plaintiff and said Hanna as defendant, as to the 
paternity of the child; and the issue having been found by 
the jury against the defendant, he was required by the court 
to enter into bond, conditioned as required by the statute, for 
the support and maintenance of the child. The defendant 
reserved exceptions to the overruling of his several motions ; 
and the bill of exceptions states that, on the hearing of said 
motions to dismiss, the original papers returned by the 
justice were the only evidence adduced, and the infancy of 
the complainant was admitted. The overruling of the mo- 
tions to dismiss, and the judgment on the demurrer to the 
plea in abatement, are now assigned as error. 


C. F. Hamii, for the appellant.—Proceedings in bastardy 
are statutory and penal, and the requisitions of the statute 
must be strictly complied with. As to such proceedings, the 
Cireuit Court is not a court of general jurisdiction, and its 
records must show every fact necessary to uphold the juris- 
diction. The bond taken by the justice of the peace is void : 
it nowhere identifies the case in which it was taken, nor does 
it show that it was required by the justice after an examina- 
tion and hearing, or that the defendant waived such exam- 
ination. These things were essential to the jurisdiction, and 
ought to have been shown; and no effort was made to sup- 
ply these defects of the bond. But the deficiencies of the 
bond could not be supplied, since the statute in reference to 
recognizances (Code of 1876, § 4853) does not apply to such 
a case. The bond was a nullity, and the proceeding ought 
to have been dismissed.—Seale v. McClanahan, 21 Ala. 345 ; 
Judge of Limestone County Court v. Kerr, 17 Ala. 328 ; 21 Ala. 
772; Gunn v. Howell, 27 Ala. 663; Wilson v. Judge of County 
Court, 18 Ala. 760. The defendant had a right to appear, 
and move to dismiss the case, and was not compelled to wait 
until the bond was forfeited before he could attack its 
validity ; hence, his appearance was no waiver of the defects 
in the bond. 

2. If the issue had been found in favor of the defendant, 
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judgment for costs would have been rendered against the 
sony yet, she being an infant, such a judgment 
would have been erroneous, and liable to be set aside on mo- 
tion.—Tyler on Infancy, 52, 65, 192-4, 204-06. Hence, the 
interposition of a next friend or guardian was necessary. 


Joun W. A. Sanrorp, Attorney-General, for the State.— 
The bond was only intended to secure the defendant’s ap- 
pearance in court; and having fulfilled its purpose when the 
defendant appeared, its sufficiency or insufficiency was imma- 
terial. Besides, the case was sufficiently identified by the 
affidavit and warrant, which were returned with it. The 
prosecution being conducted in the name of the State, and 
the female complainant being only a witness, her infancy was 
outside of any issue that could arise.—Pruitt v. Judge of 
County Court, 16 Ala. 705. 


MANNING, J.—Upon affidavit of one Louisa J. McAnally, 
a single woman, that she had been delivered of a bastard 
child in Blount county, and that appellant was the father of 
the child, he was brought, by a warrant issued thereupon, 
before a justice of the peace of said county, and entered into 
an undertaking of bail to appear at the next term of the 
Circuit Court of the same county, “to answer to a prosecu- 
tion and complaint in bastardy.” The proceedings were un- 
der the statutes embraced in chapter 6, beginning with sec- 
tion 4071 (4396) of the Code of 1876, and “conducted in the 
name of the State as plaintifff, and accused as defendant.”— 
§ 4092. The charge against him was filed in the name of the 
State, by its solicitor, and over his signature ; and the de- 
fendant, appearing in person and by counsel, moved to quash 
the proceedings ; alleging that the bond was not sufficient 
in law to bring into exercise the jurisdiction of the Circuit 
Court, and that no examination was shown to have been had 
by the magistrate. 

1. One of the points made is, that the bond fails to 
identify the case to which it refers. To this there are two 
answers. The prosecution is initiated by the affidavit, or 
“complaint on oath” ($ 4071) of the mother of the bastard 
child ; which affidavit is not objected to, as in any respect 
insufficient. It describes an offense, of which the Circuit 
Court, a court of general jurisdiction, has cognizance, to com- 

el the father to secure a provision, prescribed by statute, 
for the child ; and the bond required by the justice of the 
peace is only a method of compelling the defendant to ap- 
pear in court, to answer to the charge to be made on behalf 


of the State, against him. When he has done this, the bond 
Von. Lx. 
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has served the purpose for which it was taken ; and not being 
forfeited, no question of its sufficiency can arise. And 
secondly, according to section 4853 (4245) of the Code of 
1876, the bond is not invalid, “although the offense, judg- 
ment, or other matter, is incorrectly described in such under- 
taking ; the particular case, or matter, to which the under- 
taking is applicable, being male to appear to the court.” 
The particular case is here shown by the affidavit, which 
was filed by the magistrate, with the bond, as the statute 
requires (§ 4073), and with the warrant, in the Circuit 
Court.—See T'he State v. Eldred, 31 Ala. 393; and Vassar v. 
T he State, 32 Ala. 586. 

2. The other objection is, that the jurisdiction of the Cir- 
cuit Court did not attach, because it nowhere appears that 
the defendant was brought before the justice of the peace, 
and an examination thereupon had by him, upon which he 
required the bond to be given. It has never been usual, in 
practice, for justices of the peace, in any such cases, when 
bail-bonds are in fact executed, to make formal entries of 
judgments, setting forth that, after examination had, just 
cause was shown why the accused should be bound over to 
appear at the Circuit Court, to answer for the offense charged 
against them, and that thereupon they were required to exe- 
cute such bonds: When the magistrate has taken a bond, 
and in writing approved it, and filed it in the Cireuit Court, 
this is sufficient evidence that he satisfied himself it ought 
to have been taken. And according to the terms of the 
statute ($ 4073), nothing more is necessary to enable the 
Circuit Court, a court of general jurisdiction, to take cogni- 
zance of a cause like the present, than the filing of the bond 
and affidavit, the latter being the “complaint” mentioned in 
that section, and the “complaint on oath” mentioned in sec- 
tion 4071. Upon these, the court is authorized to proceed, 
as in the present instance it did, by causing an issue to be 
made up, and tried by a Jury. 

3. The motion to quash being overruled, appellant moved 
to dismiss the cause, and afterwards filed a plea to have it 
abated, on the ground that the mother of the child was a 
minor, and had not appeared by next friend. But she is 
not the plaintiff. She is only a witness, on whose affidavit, 
or “complaint on oath,” the prosecution by the State is be- 
gun; and although, if the State fail in it, she may be taxed 
with the costs, this can not be a reason why it should be 
held that she must make an affidavit by prochein ami. 

Let the judgment of the Circuit Court be affirmed. 
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Glenn v. The State. 
Indictment for Removing or Selling Mortgaged Property. 


1. Sufficiency of indictment.— An indictment which charges that the defend- 
ant ‘‘did remove, conceal, or sell a horse, the personal property of A. H., for 
the purpose of hindering, delaying, or defrauding the said A. H., who had a 
claim to said horse under a written instrument, to-wit: a mortgage, he, the 
said defendant, then and there having knowledge of the existence of said 


written instrument or mortgage ” (Code of 1876, § 4353), is sufficiently definite 
and certain. 

2. Verdict of quilty, under indictment containing good and bad counts.—Under 
an indictment containing several counts, one of which is good, no demurrer 
being interposed to the others, a general verdict of guilty will be referred to 
the good count, and the conviction will be sustained. 

3. Abstract charge.—A charge requested, which is based, partly or entirely, 
on a fact of which there does not appear to have been any evidence whatever, 
is abstract, and properly refused on that account. 


From the Circuit Court of Marshall. 

Tried before the Hon. Louis Wyera. 

The indictment in this case contained three counts. The 
first count was in these words: “The grand jury of said 
county charge that, before the finding of this indictment, 
William F. Glenn did remove, conceal, or sell a horse, the 
personal property of Albert Henry, for the purpose of hinder- 
ing, delaying, or defrauding the said Albert Henry, who had 
a claim to said horse under a written instrument, to-wit: a 
mortgage; he, the said William F. Glenn, then and there 
having knowledge of the existence of said written instrument 
or mortgage; against the peace,’ &c. There was no demur- 
rer to the indictment. The defendant pleaded not guilty, 
and issue was joined on that plea. The jury returned a ver- 
dict of guilty, and the court thereupon sentenced the defend- 
ant to imprisonment in the penitentiary for the term of two 
years. On the trial, the defendant reserved a bill of excep- 
tions to the refusal of a charge asked by him in writing, 
which requires no special notice. After conviction, he made 
a motion for a new trial, and also moved in arrest of judg- 
ment, on account of the insufficiency of the indictment; and 
reserved exceptions to the overruling and refusal of these 
motions. 


No counsel appeared in this court for the prisoner, so far 
as the record and docket show; and no brief is on file. 


Joun W. A. Sanrorp, Attorney-General, for the State, 


Vou, Lx. 
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STONE, J.—No assignment of errors, or brief of counsel, 
has been furnished for appellant in this cause; and we are 
left to examine the records ourselves, to ascertain if the 
Circuit Court committed any error, to the prejudice of the 
prisoner. We think the first count of the indictment clearly 
good, for it contains all that is requisite to constitute the 
statutory offense—Pamph. Acts 1874-5, p. 259. That count 
being good, and the verdict of the jury a general finding, that 
finding must be referred to the good count.—1 Brick. Dig. 
501, § 761. Hence, we need not inquire whether the second 
and third counts are good. 

The charge refused, to which an exception was reserved, 
postulates at least one fact, of which the record contains no 
evidence. The charge asked is, “If the jury believe, from 
the evidence, that at the time the defendant fled from the 
county, he had not formed the design to defraud, hinder, or 
delay his creditors; but that subsequent thereto, and when in 
Cherokee, Alabama, such design or intention was formed, and 
consummated in the State of Georgia,” &ce. There is no evi- 
dence that defendant was, at any time, in Cherokee county. 
“A charge based, partly or entirely, on a state of facts of 
which there does not appear to have been any evidence, is 
abstract, and should for that reason be refused;” and the 
court does not itiquire whether such statement of fact, stated 
without evidence to support it, is material or not.—1 Brick. 
Dig. 338, § 41. 

The Circuit Court did not err in refusing to give the charge, 
and its judgment is affirmed. 


The State. v. McAllister. 


Summary Proceeding by Garnishment, at suit of Tax-Collector. 


1. Jurisdiction of court.—A summary proceeding by garnishment at the suit 
of a tax collector, under the revenue law of 1868 (§ 53), could only be insti- 
tuted before a justice of the peace ; and there is no authority for extending 
the provisions of the law to the Circuit Court, in cases which exceed the juris- 
diction of a justice. (Changed by statute, Code of 1876, § 416.) 


AppkaL from the Circuit Court of Lauderdale. 

Tried before the Hon. J. B. Moorg, as special judge, selected 
by the parties on account of the incompetency of Hon. W. B. 
Woop, presiding judge of the circuit. — 

The proceeding in this case was instituted on the 25th of 
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August, 1874, by a garnishment issued by the clerk of said 
court, on the affidavit of Jesse Thomas, the tax-collector of 
said county, which stated that John W. McAllister, as the 
executor of the last will and testament of John 8. Wilson, de- 
ceased, was indebted to the State of Alabama in the sum of 
$228.79, for taxes levied and assessed for the year 1873; and 
that Samuel Kirkland was indebted to said McAllister, or 
had in his possession property or effects belonging to said 
McAllister, which he prayed might be subjected to the pay- 
ment of said unpaid taxes. The garnishee appeared, and 
moved to dismiss the garnishment, on the ground that the 
court had no jurisdiction of such a proceeding ; and a simi- 
lar motion was also submitted on the part of said McAllister, 
who also pleaded the want of jurisdiction. The court sus- 
tained the motion and plea, and dismissed the garnishment ; 
and its judgment is now assigned as error. A similar gar- 
nishment was sued out in the name of Lauderdale county, 
for taxes due the county, and was disposed of in the same 
manner; and the two cases were here argued and submitted 
together. 


W. J. Woop, for the appellant. 
E. A. O’Nzgat, and R. O. Pickert, contra. 


BRICKELL, C. J.—The revenue law of 1868 provided 
special remedies for the collection of taxes from delinquent 
or insolvent tax-payers ; and among others, a proceeding in 
the nature of a garnishment, against debtors to, or persons 
eee to have in their possession property or effects 
belonging to such tax-payers. Jurisdiction of this proceed- 
ing was limited to justices of the peace ; for what reason, or 
whether from mere inadvertence, it is not our province to 
inquire. We are without power to extend the jurisdiction to 
other tribunals, though the remedy before the justice may 
be inadequate, and though the taxes may exceed in amount 
the jurisdiction of the justice, as defined by the constitution. 
The defect in the statute has now been corrected ; and jus- 
tices have jurisdiction of the proceeding, when the amount 
of the tax does not exceed one hundred dollars; and if it 
exceeds that amount, the City or Circuit Court has jurisdic- 
tion.—Code of 1876, § 416. 

The Circuit Court did not err in quashing the garnishment, 
and the judgment must be affirmed. 


Vou. Lx. 
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Hutton et al. v. Williams eé al. 


Bill in Equity for Settlement of Guardianship and Adminis- 


tration. 


1. Settlement of guardian’s accounts in Probate Court; effect of.—A settle 
ment by a guardian with the Probate Court, after the ward has attained his 
majority, without the appearance of the ward in person, by attorney, or by 
guardian ad litem, whether it be void, voidable, or only irregular, is an admis- 
sion of record by him of his indebtedness to the ward, for the sum shown to 
be in his hands; and so, an account of the hiring of his ward’s slaves, filed in 
said court, is a similar admission, rendering him liable to account for the 
hires. 

2. Liability of quardian and administrator, when offices are united in same 
person.—When an administrator becomes guardian of one of the infant dis- 
tributees of his intestate’s estate, he does not hold the ward’s distributive in- 
terest as guardian, until it has been separated and distinguished from the 
other assets in his hands as administrator; but, when a guardian, whose au- 
thority has terminated by the majority of the ward, afterwards becomes ad- 
ministrator of the ward’s estate, not having settled his accounts as guardian, 
his liability as guardian ceases by operation of law, and be becomes liable as 
administrator; and a subsequent settlement of his guardianship, made by him 
in the Probate Court, though void as a judicial proceeding, is an election by 
him to hold and account for the estate as administrator. 

3. Probate decree on settlement of administrator's accounts ; conclusiveness of. 
A decree rendered by the Probate Court, on the final settlement of an admin- 
istrator’s accounts, is as valid and conclusive as a decree in chancery on a bill 
for an account, except so far as the statute authorizes a court of equity to in- 
tervene for the correction of errors of law or of fact. 

4. Misjoinder of complainants.—Where two or more persons join as com- 
— in a bill, all must be entitled to relief, or the bill must be dismissed 
as to all. 

5. Infancy as ground of defense or relief against decree.-—Infancy is a per- 
sonal privilege, available only to the infant himseif, or his personal represent- 
ative: a decree may be voidable by him, while valid and binding on all other par 
ties; in which case, they can not invoke his infancy to protect them against 
the operation and effect of the decree, nor join with him ina bill for relirf 
against it. 

6. Probate decree on settlement of administrator's accounts ; validity of, as af- 
fected by omission to file list of heirs, and want of parties.— The failure or omis- 
sion of the administrator to file a list of the heirs and distributees of the . 
estate, as required by the statute (Code of 1876, § 2509), does not render the 
decree on the settlement of his accounts invalid, nor even erroneous; and if 
the decree ascertains the amount of his indebtedness, and the credits to which 
he is entitled, showing a balance in his favor, it is valid and binding until re- 
versed, although no execution could issue on it. 


Appeal from the Chancery Court of Greene. 

Heard before the Hon. A. W. Dimiarp. 

The bill in this case was filed on the 25th March, 1873, by 
Emmett C. Hutton and Mary E. Hutton, the latter suing as 
administratrix of the estate of her deceased husband, Aquilla 
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*D. Hutton, who was a brother of said Emmett C.; against 
David H. Williams, as guardian and administrator of the 
estate of William B. Hutton, deceased, who was a brother 
of said Emmett C. and Aquilla D.; and also against Eugenia 
Williams, the wife of said David H., who was a sister of said 
Emmett and Aquilla, and Aurelius Hutton, another brother; 
and against Whitfield Walker, as a debtor of said D. H. Wil- 
liams. It sought a settlement and account of the estate of 
said William B. Hutton in the hands of said D. H. Williams 
as his guardian, and also as his administrator ; or to surcharge 
and falsify the settlements which he had made, at different 
times, with the Probate Court of said county, from which he 
derived his letters as guardian and as administrator. The 
allegations of the bill, and the prayer for relief, except as to 
names, dates, and amounts, were almost identical with the 
case of Hutton v. Williams, post, which see. 

William B. Hutton, the settlement of whose estate was 
the matter in controversy, was killed at the battle of Chan- 
cellcrsville, in Virginia, on the 3d May, 1863; but there is 
some mistake in the record, or some uncertainty, as to the 
date of his birth. In the “ Family Record” contained in the 
Bible, which was made an exhibit to the answer of D. H. 
Williams, it is stated that he was born on the 20th Novem- 
ber, 1843; but this is probably a clerical mistake, since the 
entry of his death states that he was then twenty-two years, 
two months, and eighteen days old, which would show that 
he was born on the 15th February, 1841; and it is stated in 
the record in several places, by different members of the 
family, that he was born on February 15, 1841. Said D. H. 
Williams was appointed his guardian on the 2d January, 
1854, and made several partial or annual settlements of his 
guardianship. By an annual settlement made on the 10th 
January, 1861, a balance of $1,145.92 was ascertained to be 
due from him to his ward ; and by another annual settlement, 
made on the 6th December, 1862, the balance in favor of his 
ward was stated at $1,575.50; but no guardian ad litem was 
appointed for the ward on either of these settlements, nor 
was he present in person or by attorney. On the 13th April, 
1863, the guardian filed in the Probate Court an account of 
the hire of the ward’s slaves for the year 1863, which was 
under oath, and which stated that the guardian had himself 
hired three of the slaves for $110, and had hired out a negro 
woman and her five children for $25; and it was ordered by 
the court “that the same be received and recorded.” On 
the death of said W. B. Hutton, who had never married, his 
heirs and distributees were his brothers and sisters, Eugenia 


Ween, Aquilla D., Aurelius, and Emmett C., above named. 
OL, LX. 
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Letters of administration on his estate were granted by said 
Probate Court to said D. H. Williams, on the 26th October, 
1863, and he duly qualified, and gave bond ; and on the 10th 
March, 1864, having previously filed his accounts and vouch- 
ers for a final settlement of his guardianship, the court ren- 
dered the following decree: 

“This being the time to which has been continued for D. 
H. Williams, guardian of W. B. Hutton, a minor, to make a 
final settlement of his said guardianship, the case being 
called, and the settlement coming on to be made, came the 
guardian in his own proper person; and the court being sat- 
isfied that due and legal notice of the filing of the guardian’s 
sx.ccounts and vouchers, and of the time set for making said 
settlement, has been given by publication,” &c., ‘as required 
by the former order of this court ; whereupon the court pro- 
ceeded to audit said account, and, after due examination of 
the same, and consideration of the vouchers, the court stated 
said account; and it appears from the same, as thus stated, 
that the receipts of the guardian up tothe 1st January, 1863, 
including the amount due the ward on the last pone: settle- 
ment, interest, and hire of slaves, amounted to the sum of 
$1,832.22, and that his disbursements up to the Ist May, 
1863, supported by good and legal vouchers, passed and 
allowed him by fhe court, including amount allowed guardian 
for commissions, court costs, &c., amounted to $:05.75, which 
being deducted from the receipts leaves a balance of $1,626.47 
in the hands of the guardian ; and the sameis hereby decreed 
by the court to be retained by D. H. Williams as administra- 
tor, he having been heretofore regularly appointed by this 
court as such.” 

On the 31st March, 1864, said Williams, as administrator 
of W. B. Hutton, reported to the court that he had in his 
hands, on the 22d March, 1864, the sum of $1,600 in treasury- 
notes of the Confederate States, assets of said estate, and 
that, “not being able to invest the same otherwise, or to 
apply the same in payment of debts, he had funded the same, 
on said 22d March, 1864, in four per cent. bonds of the Con- 
federate States;” that by mistake on the part of his agent, 
who acted for him in the matter, the said sum, with other 
moneys which he held as guardian of several infants, was in- 
vested in the name of said D. H. Williams individually, and 
not as administrator and guardian, as it ought to have been ; 
and he asked that he be allowed proper credits for these in- 
vestments, on settlement of his accounts as guardian and 
administrator. On the filing of this report, it was ordered 
by the court, “that the same be received and recorded.” 
On the 5th February, 1866, having previously filed his ac- 
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counts and vouchers for a final settlement of his administra- 
tion, the following decree was rendered by the court: “ This 
being the time to which has been continued the final settle- 
ment of the administration of the estate of W. B. Hutton, 
deceased, by D. H. Williams, the administrator, the case be- 
ing called, and the settlement coming on to be made, the ad- 
ministrator came in his own proper person ; and the court 
being satisfied that due and legal notice has been given of 
the filing of the accounts and vouchers, and of the time set 
for making said settlement, as required by law, and the pre- 
vious order of this court, viz., by publication for three weeks 
in the Whig and Observer, a weekly newspaper published in 
the county ; whereupon, the court proceeded to examine and 
audit said account, and, after due examination of the same, 
and consideration of the vouchers, proceeded to state, and 
stated said account; and from the same, as stated, it ap- 
pears that the receipts of the administrator, up to the day 
of this settlement, amounted to the sum of $1,630.87, and 
that his disbursements up to the same time, supported by 
good and legal vouchers, passed and allowed by the court, 
amounted to $99.75, which, when deducted from the amount 
of receipts, leaves a balance of $1,531.12 due the estate. 
The four per cent. bonds are considered worthless by the 
court.” bh the account as stated, on which this decree is 
founded, the only items charged against the administrator 
are: “Amount due Jan. 1, 1864, $26.47 ; amount in four per 
cent. Confed. bond, $1,600—$1,630.57 ;” while the credits are 
$99.75, and the balance is thus stated: “Balance due, and 
the four per cent. Confed. bond worthless, as is considered 
by the court, $1 531.12.” 

Aguilla D. Hutton was born on the 20th November, 1843, 
and died some time during the year 1870; and letters of 
administration on his estate were granted on the 14th Feb- 
ruary, 1871, to his widow, Mary E. Hutton, one of the com- 
plainants. Emmett C. Hutton, the other complainant in the 
bill, attained his majority on the 4th May, 1871. The bill 
alleged that each of the settlements above named was null 
and void ; that no guardian ad litem was appointed to repre- 
sent the infants ; that no list of heirs and distributees was 
filed by the administrator on said final settlement ; that he 
had wasted the funds and assets of the estate, and converted 
them into worthless Confederate securities; that he had 
failed to account for divers sums with which he ought to 
have been charged, and had been allowed credits for expen- 
ditures which were exorbitant and illegal ; but no particular 
items, on either side of the account, were specified. The 


prayer was, that the said several settlements be set aside 
VoL. LX. 
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and held for nought, or be opened, surcharged, and falsified, 
and that said D. H. Williams be compelled to account as 
guardian and administrator of said W. B. Hutton and his 
estate. 

An answer to the bill was filed by D. H. Williams, denying 
all the charges of misconduct on his part in the management 
of the estate, and insisting on the correctness and validity of 
his several settlements. He alleged that, at the time of his 
settlement as guardian on the 6th December, 1862, his ward, 
W. B. Hutton, was of full age, and was afterward fully in- 
formed of the settlement, and ratified and approved it, and 
constituted said Williams his general agent to attend to all 
his business during his absence in the army, as shown by 
several leters which he wrote to respondent, and which were 
made exhibits to the answer; that he also authorized and 
approved the investment in Confederate bonds, as shown by 
another letter, which was lost; that at the time of the final 
settlement as administrator, in February, 1866, A. D. Hut- 
ton was of full age, and was personly present, and acted as 
guardian ad litem for Emmett C.,and assisted in the calcula- 
tions, and fully approved the settlement. He insisted by 
way Of plea, as well as answer, that A. D. Hutton was con- 
cluded and barred by said final decree, and therefore his 
administratrix was also concluded; and he demurred to the 
bill for want of equity, because it did not sufficiently specify 
errors and mistakes in said final decree, and because it was 
= filed within two years after the rendition of said final 

ecree. 

The following are extracts from the letters exhibited with 
the answer, dated respectively February 20, March 31, and 
April 6, 1863: “On yesterday, I received a letter from Lelie, 
stating the whereabouts of my negroes at present, as well as 
a request from you for instructions how to act in a certain 
case with regard to the present situation of affairs. Consid- 
ering the hardness of the times, I feel myself fully satisfied, 
so far as I have been informed. Unused to the power of 
instruction, which a maturity of years has at a very unfortu- 
nate time thrown into my heads I deem it best, however 
opposed to your own wishes on the subject, to rest the whole 
matter in your hands, until, freed from the shackles of the 
war, I shall be able to join you again. You will then, in 
future, as heretofore, deal with what little property I have 
left, in that manner which seems to you to best redound to 
my interest. I am satisfied that your superior acquaintance 
with it, as well as with business matters in general, will 
enable you to turn it to a better account than any instruc- 
tions I might give. I am glad, however, to see that you are 
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unwilling to act without instructions, being confident that it 
arises from a conscieatious policy [ feeling?} It is my wish 
that you send me, at as early day as possible, a general 
statement of my effects. The object ot this paper will be a 
condensed summary of my debts and credits. Write an ap- 
proximate estimate of my effects. I am fearful that I have 
about come to the verge of ee so heavy have been 
my expenditures of late years.” “From your letter it seems, 
that my financial condition is far better than my most ardent 
expectations had led me to believe ; that is, if 1 am to under- 
stand from your letter that Iam not only clear of all debt, 
but that there is due $1,676.50 besides. I think this is the 
plain interpretation of your letter. I wish you, however, to 
assure me in your next of this view of the matter. I wish 
then, with this view of the affair, here to place upon record, 
for your future gratification, my full satisfaction with your 
conduct of my business, at the same time that I can only 
wonder you have succeeded so well.” “I received a letter 
from your brother a few days ago, in reply to one from me 
asking him for a statement of my business affairs. I was 
much pleased with his statement. He brings me out of debt, 
with $1600, besides my negroes. I must express my surprise 
how such could be the case, when my schooling has been so 
heavy. It is solely due to his financial powers.” 

There was an attempt to amend the bill, by specifying 
errors and mistakes in the settlements, but the amendment 
requires no special notice. The chancellor overruled the 
demurrer to the bill, but, on final hearing, on pleadings and 
proof, dismissed the bill, holding that the complainants had 
failed to make out a case for releif. From this decree the 
complainants now appeal, and here assign it as error. 


Warts & Sons, for appellants.—1. The settlement of the 
guardian’s accounts by the administrator, in March, 1864, 
was void for want of jurisdiction—it was and is a nullity, 
and will not even support an appeal.—Cockrell v. Hays, 41 
Ala. 75: Carswell v. Spencer, 44 Ala. 204; Baldwin v. Dem- 
ing’s ddm’r, 51 Ala. 553. 

4. The settlement of the administrator's account, in 1866, 
was entirely ex parte. No list of heirs and distributees was 
filed, as required by the statute (Code of 1876, § 2509), and 
no parties were brought in. It does not purport to dis- 
charge the administrator, and is not rendered in favor of, or 
against any one. It has none of the requisites of a final 
decree, and would not support an execution.— Willis v, Willis, 
16 Ala. 652; Watt v. Watt, 37 Ala. 543. 


3. The investment in Confederate bonds was without 
Vou, Lx. 
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authority. The intestate’s letters could not authorize it; 
because the investment was made in March, 1864, while he 
died in May, 1863 ; and his death was a revocation of the 
agency, or power of attorney. Nor did the law authorize 
such investment.— Lockhart v. Horn, 17 Wallace, 570. 

4. The settkements being void, the complainants were 
entitled to a general account of the estate, whether the bill 
was suflicient to surcharge and falsify the settlements or not. 


Otis v. Dargan, 53 Ala. 178; Waring v. Lewis, 53 Ala. 615. 


SNEDECoR & COCKRELL, and W. CoLEeman, contra.—l. The 
intestate, W. B. Hutton, was fully informed of the settle- 
ment made in December, 1862, and ratified and approved it ; 
and he afterward appointed Williams his general agent, with 
full power to transact all his business. No fraud being 
shown, the intestate himself was concluded by the acts of 
his agent, and the distributees of his estate are equally con- 
cluded.—20 Ala. 313; 38 Ala. 208; 39 Ala. 33; 19 Ala. 430; 
16 Ala. 714; 21 Ala. 534. 

2. The final settlement of the guardianship was not void, 
because the guardian was also administrator of the estate. 
The court had jurisdiction of the subject-matter, and of the 
parties, and its decree is valid until reversed, or only void- 
able.— Bruce's Executor v. Strickland, 47 Ala. 199 ; Carswell v. 
Spencer, 44 Ala. 205. 

4. It was the duty of the court to appoint a guardian ad 
litem for the infants ; but the failure to do so would, at most, 
only render the decree voidable, and valid until reversed.— 
Kavanaugh v. Thompson, 16 Ala. 817; Frierson v. Travis, 39 
Ala. 150; 47 Ala. 196; 16 Ala. 49,509, 693; 22 Ala. 478 ; 28 
Ala 265; 21 Ala. 522. If the decree be void as to the infant 
complainant, it is nevertheless binding and conclusive on 
the adult, parties. 

5. The failure to file a list of the heirs and distributees 
did not affect the validity of the decree.—Clack v. Clack, 20 
Ala. 462. 

6. Asa bill to surcharge and falsify the settlement, the 
bill is fatally defective.—Cowan v. Jones, 27 Ala. 317 ; Story’s 
Kq. Pl. $$ 800-01 ; 1 Daniel’s Ch. Pr. 424; 2 7b. 765; 36 Ala. 
720. Besides, it was barred by the statutory limitation of 
two years.—Code of 1876, $$ 3837-39. 


BRICKELL, C. J.—We do not find it necessary to con- 
sider the questions touching the regularity and validity of 
the settlements of his guardianship made by Williams in 
the Court of Probate, which are so me er discussed by 
counsel. The majority of the wand terminated the guardian- 
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ship, and emancipated him from legal disability. Williams’ 
authority as guardian ceased, and the duty resting upon him 
was a surrender to the ward of his estate, and a full account- 
ing for the administration of it during the period of the 
guardianship.—Schouler’s Dom. Rel. 423. The settlement 
made by Williams on the 6th day of December, 1862, may 
be irregular, or it may be void, and incapable of supporting 
an execution against him and his sureties; it is, nevertheless, 
an admission of record, that he was of that day, a day sub- 
sequent to the ward’s majority, indebted to the ward in the 
sum of fifteen hundred and seventy-one 50-100 dollars. 
Hughes v. Mitchell, 19 Ala. 268. The account of the hire of 
the slaves of the ward for the year 1863, filed in the Court 
of Probate on the 13th of April of that year, was also an 
admission that, though his authority as guardian had term- 
inated, he had, as the bailee or agent, or without authority 
of the ward, hired the slaves for that year, rendering him 
liable to account for the hire. 

2. On the death of the ward, and the appointment and 
qualification of Williams as his administrator, the duty of 
collecting and receiving the balance he had admitted to be 
due on the settlement in the Court of Probate, and the hire 
of the slaves for 1863, and also the duty of demanding pos- 
session of the ward’s estate, and a full account of its admin- 
istration, devolved on Williams. On him, also, rested the 
obligation of making payment, and of surrendering and 
accounting. The duty and obligation coexisting in the same 
person, the presumption of law is, the duty was performed, 
and the obligation discharged. Liability in the capacity of 
guardian, or of bailee or agent, or even as a tortfeasor, was 
extinguished, and liability to the extent of that liability in 
the new capacity of administrator was incurred.— Ragland v. 
Calhoun, 36 Ala. 606; Whitworth v. Oliver, 39 Ala. 286; Col- 
lier v. Windham, 27 Ala. 291. The general principle is, that 
if the offices of executor or administrator, and of guardian, 
are united in the same person, and the guardian, in that 
capacity, can acquire possession only from the executor or 
administrator, as guardian he does not hold the assets until 
they are separated and distinguished from the assets held as 
executor.—Davis v. Davis, 10 Ala. 299. The principle 
involves the existence, at the same time, of two distinct 
fiduciary relations. In the present case, as we have said, 
the guardianship had expired before the death of the ward, 
and there remained in the guardian no authority; and the 
only duty with which he was charged, was that of surren- 
dering the estate to the ward, and accounting for its adminis- 


tration. On his appointment as administrator, no act was 
VoL. ux, 
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agen to transfer to his new capacity the liability incurred 
as guardian,—it was transferred by operation of law. If 
any such act was necessary, the settlement of his guardian- 
ship made in 1864, after his appointment as administrator, 
though it may be void as a judicial proceeding, was an elec- 
tion to hold the estate, and to account for it as adminis- 
trator.— Davis v. Davis, supra; Whitworth v. Oliver, supra. 

8. Holding the estate as administrator, and in that 
capacity answerable for his liability as guardian, the final 
settlement of the administration, made in 1866, involved a 
full and complete ascertainment of that liability. The final 
settlement of an administration in the Court of Probate, 
necessarily involves a final adjustment of the accounts of the 
administrator, charging him with all wherewith by law he is 
chargeable, and crediting him with all wherewith he should 
be credited. The decree rendered thereon is as valid, and of 
the same conclusive operation, as the decree of a court of 
equity, rendered on a bill seeking from him an account, or on 
a bill filed by him for an account, except so far as the statute 
authorizes a court of equity to intervene for the correction 
of errors of law or of fact.—King v. Smith, 15 Ala. 264; 
Allman v. Owen, 31 Ala. 167; Moore v. Lesueur, 33 Ala. 243 ; 
Otis v. Dargan, 53 Ala. 178; Waring v. Lewis, 53 Ala. 615. 

4-5. The maferial inquiry of the case is, therefore, the 
validity of the decree rendered by the Court of Probate on 
the final settlement of Williams’ administration in 1866. If 
that decree is valid, it is a bar to this bill, whether it is 
regarded as a bill filed under the statute for the correction of 
errors of law or of fact in the settlement (Code of 1876, 
§ 3837), or a bill addressed to the original jurisdiction of a 
court of equity, to compel an administrator to an account 
and distribution. Itis a bar to the statutory remedy, if the 
allegations of the bill make a case within the statute ; which 
we do not decide, because filed more than two years after 
the settlement. The intestate of the appellant, Mary E., was 
of full age at the time of the settlement, and lived for more 
than two years thereafter, free from all disability, and as to 
her the statute operates a bar. The disability of her co-com- 
plainant, Emmett C., can not shield her from the effect of 
the statutory bar. It is a familiar —— in a court of 
equity, that when two or more join as complainants, all must 
be entitled to relief, or the suit is not maintainable.— Otis v. 
Dargan, supra. The principle applies to this bill, in either 
of its aspects. The settlement and decree in the Court of 
Probate may be invalid as to the complainant, Emmett C., 
on grounds purely personal to him, and yet valid and opera- 
ative as to the intestate of the complainant, Mary E. In- 
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fancy is a personal privilege, available only to the infant or 
his personal representative. If it is conceded the failure of 
the Court of Probate, or rather the failure of the record of 
the court, to show affirmatively the appointment of a 
guardian ad litem, and his acceptance of the appointment to 
represent Emmett C., then an infant, would render the set- 
tlement and decree void as to him, it would be valid and 
operative as to all persons of whom the court had jurisdic- 
tion. They can not invoke the infancy of another, to protect 
themselves against the operation and effect of a decree ren- 
dered by a court having plenary jurisdiction, so far as they 
were concerned, to adjudicate finally.— Walker v. Jones, 
23 Ala. 448. 

6. There are but three objections urged against the regu- 
larity and validity of the final settlement of the administra- 
tion and the decree thereon. The /irst is, that the record 
‘does not show affirmatively the appointment of a guardian 
ad litem for the infant, Emmett C.; which, if it can be sus- 
tained,—and we purposely refrain from expressing an opinion 
in reference to that point,—is not available to support the 
present bill. The second is, that the record does not show 
that, on or prior to the making of the settlement, the admin- 
istrator filed a list of the heirs. This is an omission, which 
would not avail on error to reverse the decree, and, of course, 
can not affect it when assailed collaterally.— Eddings v. Long, 
10 Ala. 208; Clack v. Clack, 20 Ala. 461; Otis v. Dargan, 
supra. The third is, that no decree is rendered in favor of 
any one, and no execution .could have issued on it. It is, 
nevertheless, clear that the court did ascertain and pass 
upon the question of the amount with which the admuinis- 
trator was chargeable, and the amount with which he should 
be credited, The credits, excluding the Confederate bond, 
which is declared worthless, exceeding the amount charged 
against the administrator, there could be no further decree— 
no decree declaring of whom the administrator should 
recover such balance. A decree rendered under such cir- 
cumstances is binding until reversed.— Watt v. Watt, 37 
Ala. 543. 

The result is, the decree of the chancellor is affirmed. 
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Locke v. Humphries. 
Action on Promissory Note, by Payees against Makers. 


1. Natute of frauds ; promise to answer for debt of another.—Where the adult 
distributees of an estate, on a settlement had with the administrator, charge 
him with the amount of advances procured by him from a commission-mer- 
chant on the credit of the estate, and themselves assume the debt to the mer- 
chant; giving their note for the amount, obtxining an extension of the time of 
payment. and renewing the note on a, further extension,--the note is not, 
withiu the statute of frauds (Code of 1876, § 2121), a promise to answer for 
the debt of another. 


AppraL from the Circuit Court of Hale. ° 

Tried before the Hon. Grorce H. Crate. 

This action was brought by Carlisle & Humphries, suing 
as partners, and revived in the name of H. G. Humphries as 
surviving partner, against James W. Locke and William H. 
Locke ; was commenced on the 31st January, 1872, and was 
founded on the defendants’ promissory note for $1,170:38, 
dated Mobile, January 1st, 1870, payable on the lst January, 
1871, to the order of said Carlisle & Humphries, scented 
and payable at the Bank of Mobile, The defendants pleaded 
want of consideration, the statute of frauds, and that the 
note was given for the amount of a debt due and owing by 
one William Kerr to the plaintiff, and was therefore wholly 
without consideration on the part of the defendants; and 
issue was joined on these pleas. The material facts of the 
case were thus stated by 

Manninc, J.—“One Kerr, who had married the widow of 
John Locke, deceased, of Hale county, was administrator for 
several years of decedent’s estate, and, in that capacity, ob- 
tained money and supplies, from time to time, from Carlisle 
& Humphries, commission-merchants, and sent to them, for 
sale, the cotton made on the plantations of the estate; the 
accounts being kept by the merchants with the estate of 
John Locke, Some of the supplies were gotten for the use 
of the estate, and others for the use of the family. Appel- 
lants, Wm. H. Locke and James W. Locke, were the only 
children of deceased, and were step-children of the admin- 
istrator, Kerr; and in 1867, after they had become of age, 
the plantations, &c., were turned over to them. They con- 
tinued to deal, as Kerr had done, with Carlisle & Humphries, 
as the factors of the estate; the accounts between them 
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being continued in the name of the ‘estate of John Locke.’ 
When appellants took possession and charge of the prop- 
erty, there was a balance due appellees, amounting at the 
end of the year to over $2,000; for which sum, they sent a 
note to appellants, payable nearly a year afterwards, request- 
ing them to sign and send it back. Before that time—in 
October, 1867—William and James Locke wrote to appellees 
as follows: ‘Dear Sirs—We find it necessary, under exist- 
ing circumstances, to communicate with you im reference to 
matters of interest to all parties concerned. In considera- 
tion of the depression in the cotton market, and the shortness 
of the crop, the proceeds of the incoming crop may not be 
sufficient to pay you the amount advanced for the estate of 
Locke. General Kerr has drawn about half the amount 
charged to estate, and used it himself, we receiving none of 
the benefits of it. However, we propose to pay it all. We 
have obtained judgment in court against him, for the whole 
amount of his indebtedness—eight thousand dollars—and 
the levy in our favor has been made upon his house and 
premises in Greenesboro. We dislike to sell the house at so 
great a sacrifice, as the present prices would require, in order 
to pay you, if you can grant us indulgence for another year. 
. . + We would ask indulgence for another year, and are 
both of us willing to give you all security you may require. 
I think we can send you forty bags. We have had a final 
settlement with General Kerr, as administrator of the estate ; 
and he is no longer authorized to make demands for the 
estate, except as directed by either of us.’ 

“Delay was granted by the factors, and Kerr discharged 
from all liability. No claim was ever made by appellees 
against him. After the business of the year 1867 between 
the parties was closed, Carlisle & Humphries, on the 4th of 
February, 1868, sent up a statement of the account, and a 
promissory note, the same before referred to, for the balance 
due to them, with interest added, payable about a year after- 
wards, to be executed by appellants; which note they de- 
ferred signing. But pen Bn in the fall of the year, ap- 

ellants executed two notes of the same date—of February 
4th, 1868—one for $1,143.37, payable 11-14 of December in 
the same year, which was paid in the course of that winter ; 
and the other for $1,000, payable 1-4 of December, 1869, 
with interest from lst of December, 1868. These notes were 
made negotiable and payable in bank, and were for the same 
debt for which the one note had been prepared and sent to 
them for their signature. In the meantime, Kerr, in 1868, 
became a discharged bankrupt. The note for $1,000 was 


not paid; and in January, 1870, appellants got a further ex- 
You. Lx. 
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tension of the time of payment, and executed to Carlisle & 
Humphries the note now sued on, payable on the Ist of Jan- 
uary, 1871, in lieu of that for $1,000. In February, 1871, 
after maturity of the new note, appellants not having paid 
it, and having been written to for a new note for the amount, 
ayable in the fall following, decline to give it, and say they 
hove been advised by their lawyers that they can not be 
compelled to pay the present note, and ought not to have 
given it; but that they are willing to pay it next fall, if the 
appellees will wait upon them till that time; which they 
agreed todo. Payment not being then made, this suit was 
brought, in January, 1872, by Carlisle & Humphries. The 
only defense to it is, that the note does not express in writing 
the consideration for which it was given, and is therefore 
void under the statute of frauds, as an undertaking to pay 
the debt of another. The circuit judge held that it was not 
obnoxious to that objection; and his rulings to that effect, in 
charges given and refused, are now assigned as error. 


Jas. E. Wess, for appellants.—The transactions between 
Carlisle & Humphries and Kerr, the administrator, imposed 
no liability on Locke’s estate, but only created a personal ob- 
ligation on Kerr.— Kirkman v. Benham, 28 Ala. 506; Lyon v. 
Hays, 30 Ala. 430; Christian v. Morris, 50 Ala. 585. When 
the defendants assumed this liability, their promise was 
within the statute of frauds, unless there was a new consid- 
eration beneficial to them.—Brown v. Barnes, 6 Ala. 695; 
Martin v. Black, 20 Ala. 312; S. C., 21 Ala. 728; Nelson v. 
Boynton, 3 Metcalf, 400; Farley v. Cleaveland, 4 Cowen, 432; 
Barker v. Bucklin, 2 Denio, 55-61. This construction of the 
statute of frauds has since received a legislative adoption, 
being incorporated in the Code of 1852, and in the Revised 
Code of 1867.—Duramus v. Harrison & Whitman, 26 Ala. 
320. The renewal of the note did not change the relation of 
the parties, nor impart any validity to the contract.—Stark 
v. Henderson, 30 Ala. 440; Finn & Dulany v. Barclay, 15 Ala. 
626; Edwards on Notes and Bills, 310; Parsons on Notes, 
vol. 1,178. Forbearance to sue Kerr was not a sufficient 
consideration.—Story on Contracts, § 120; 11 Sm. & Mar. 
437-8; 4 M. & W. 795; 4 East, 455. 


Tuos. R. Rovuiwac, contra, cited Click v. McAfee, T Porter, 
66; Mason v. Hall, 30 Ala. 599; Chitty on Contracts, 28-9; 
1 Smith’s Leading Cases, 385. 


MANNING, J. [After stating the facts]|—We think there 
was no error in the ruling of the circuit judge. Appellants 
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having received from Kerr, administrator, the property of 
their father’s estate, and had a settlement with him of his 
administration, in their letter of October, 1867, inform Car- 
lisle & Humphries thereof, and of their purpose to pay them 
the balance of the debt contracted by Kerr, the late admin- 
istrator, recognizing their obligation to do so, as arising out 
of the settlement with Kerr, in the Probate Court, and out 
of their having obtained a judgment on said settlement for 
the total amount due from him, and a levy upon his property 
in Greenesboro to pay it. They only request, as prices are 
then low, that they shall not be required to sell the property 
levied on to pay all of the debt to appellees, at the end of 
that year, but that they shall be indulged, for so much as 
they can not pay that winter, until the next year. This 
being assented to, they pay a part of the debt, and afterwards 
give their notes for the residue, and renew for another year 
their note for the sum still unpaid, getting indulgence, 
through a period of four years, upon these representations 
and promises. 

“The promise of one person to pay the debt of another, 
made upon a new and valuable consideration beneficial to the 
promisor, is not within the statute of frauds.”—Mason v. 
Hall, 30 Ala. 599. 

The facts make this case less obnoxious to that statute, 
than were the cases McKenzie v. Jackson, 4 Ala. 230, and 
Mason v. Hall, supra. In the former of those, Ormond, J., 
said: “Adams and McKenzie promised Gerald to pay the 
debt which the latter owed to Jackson, in consideration of. 
receiving the effects of the former firm, which are transferred 
to them; and subsequently McKenzie, by parel, promises 
Jackson to pay him, and solicits indulgence. If Gerald, 
instead of transferring merchandise and debts on other per- 
sons, had handed over to McKenzie the amount in money, 
with directions to pay it to Jackson, it can not be doubted 
that the person receiving it would be liable on his promise 
to him ; and yet there can be no difference between the two 
cases.” —See, also, Farley v. Cleaveland, 4th Cowen, 432. 

In the present case, appellants say that the administrator 
of the estate, against which the debt to appellees had been 
contracted, has had charged against it too much by about 
$1,000 ; for which the estate was not liable, either to the 
creditors, or to the administrator, upon his settlement. But, 
instead of controverting this question with the creditors, the 
administrator is charged with that sum in their settlement 
with him, and they obtain judgment and a levy on his prop- 
erty for that much more than they otherwise would be enti- 
tled to, and make themselves liable to the payment of the 


VoL, Lx. 
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debt. This is what they, in effect, communicate in writing 
to the creditors, in a letter promising to pay the debt due to 
them, and asking indulgence for a year as to a part; and 
receiving this, they afterwards execute their notes to the 
creditors for the unpaid balance. It would be a perversion 
of the statute of frauds from its proper object, to hold that 
it invalidated such a contract. 
Let the judgment of the Circuit Court be affirmed. 


Marshall wv. Croom. 


Bill in Equity by Creditors, to set aside Conveyances as 
Fraudulent. 


1. Issue at law.—When a question of fact arising in a chancery cause, as 
of fraud vel non in the execution of 2 deed, is submitted by the chancellor to 
the decision of a jury, he is not concluded by their verdict; and although he 
may approve it, and make it the basis of his decree, this court will not be 
controlled by it, when satisfied from the record that the jury did not arrive at 
a correct conclusion—that the verdict was formed under a misapprehension of 
the pleadings, or that it is plainly opposed to the evidence, when considered 
in connection with the pleadings. 

2. Judgment, as proof of debt.—A judgment against the grantor is not evi- 
dence, as against a prior grantee, of the time when the debt was contracted 
on which the judgment is founded, 

3. Validity of conveyance by insolvent debtor, /o near relative. —A conveyance 
by an insolvent debtor, against whom suits are pending, toason, or other 
near relative, in form a deed of bargain and sale, and reciting the payment of 
a valuable consideration, will be closely scrutinized at the instance of his cred- 
itors, but it is not necessarily fraudulent; and though executed with a fraud- 
ulent intent on the part of the grantor, it will not be set aside as fraudulent 
and void, unless the grantee had knowledge of such fraudulent intent, and 
participated in it. 

4. Same.—In this case, an insolvent debtor, while suits were pending 

against him, conveyed all his property to his son and daughter, by three sepa- 
rate deeds, all executed within a period of a few months, and reciting the pay- 
ment of a valuable consideration; and it not being shown that any of the pur- 
chase-money was applied in payment of his debts, it was held, that the con- 
veyances were executed by him with intent to hinder, delay, and defraud his 
creditors; but, as against the daughter, who denied all charges of fraud, and 
all knowledge of her father’s indebtedness, no proof of such indebtedness be- 
ing adduced, the conveyance to her was held valid; while the conveyance to 
the son, who also denied all the charges of fraud, but admitted the indebted- 
ness and his own knowledge thereof, and failed to explain satisfactorily how 
he acquired the purchase-money alleged to have been paid, and other suspi- 
cious facts connected with the payment, was set aside as fraudulent. 
5. Same; rents and profits, as against fraudulent grantee.-—When a fraudu- 
lent grantee holds the property conveyed to him under a secret trust for the 
benefit of the grantor, he is responsible to creditors for rents and profits dur- 
ing his possession; but this principle does not apply, where the fraudulent 
conveyance, which is set aside at the suit of judgment creditors, was intended 
to vest the beneficial use of the property in the grantee. 
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ApPEAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Ditiarp. 

The bill in this case was filed on the 3lst July, 1872, by 
Stephens Croom and others, judgment creditors of Matthew 
A. Marshall, against the said Matthew A. Marshall, and 
James B. Marshall and Mrs. Augusta M. Gere, who were his 
son and daughter ; and sought to set aside three deeds, by 
which said Matthew A. Marshall conveyed substantially all 
his property to his said son and daughter, on the ground 
that they were executed with intent to hinder, delay, and de- 
fraud the creditors of the grantor. The complainants’ judg- 
ments, five in number, were rendered on different days, be- 
tween the 13th October, 1871, and the 25th April, 1872, and 
amounted in the aggregate to more than $7,200; and execu- 
tions on them had been regularly issued, and returned “ No 
property found,” before the bill was filed. The first deed 
to Mrs. Gere was dated the 14th May, 1867, conveyed a tract 
of land containing eighteen hundred and fifty acres, and re- 
cited as its consideration the payment of $2,500. The second 
deed to her was dated the 5th October, 1867, conveyed sev- 
eral lots in the town of Gaston, Sumter county, including the 
grantor’s residence, and recited as its consideration the pay- 
ment of $1,000. The deed to James B. Marshall was dated 
the 30th March, 1867, conveyed a tract of land containing 
ten hundred and eighty acres, and recited as its consideration 
the payment of $1,250. All of the deeds contained full cov- 
enants of warranty, and were acknowledged by the grantor 
and his wife, before a justice of the peace, on or about the 
day of their respective dates; but they were not filed for 
record until after the lapse of more than a year—the deeds 
to Mrs. Gere on the 21st February, 1868, and the deed to 
James B. Marshall on the 6th October, 1870. 

The cause having been submitted to the chancellor for a 
hearing on bill and answer, he held the deeds fraudulent and 
void, and rendered a decree for the complainants; but his 
decree was reversed by this court on appeal, at its Januar 
term, 1475, and the cause was ameter After the remand- 
ment of the cause, a great deal of testimony was taken by 
both parties, bearing on the question of fraud ; and the cause 
being again submited to the chancellor, on —- and 
proof, he ordered a jury to be summoned, and submitted to 
them the question of fraud vel non in the execution of the 
deeds. The trial being had before the chancellor himself, 
the verdict of the jury was, that the several deeds were exe- 
cuted with fraudulent intent on the part of the grantor, and 
that the grantees participated in such fraudulent intent. The 


chancellor approved the verdict, and rendered a decree for 
VoL. Lx. 
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the complainants ; declaring the deeds fraudulent and void, 
ordering a sale of the property for the satisfaction of the 
complainants’ judgments, and directing an account to be 
taken of the rents, income, and profits of the property, dur- 
ing the possession of the grantees respectively. From this 
decree the defendants now appeal, and they jointly assign it 
as error. 


R. H. & G. L. Surru, with Txos. Copss, for appellants, 
discussed and analyzed the evidence, and contended that it 
was not sufficient to overcome the sworn denials of the an- 
swers. They cited and relied on the former decision ren- 
dered in this case, 52 Ala. 554-6, and the case of Tompkins 
v. Nichols & Jamison, 53 Ala. 197-201. 


SnEDECOR & CocKRELL, with James Copps, contra.—The 
pleadings and proof establish a concurrence of all the sus- 
picious circumstances which are regarded as badges of fraud, 
and which are usually found attending the execution of 
fraudulent conveyances. The grantor was largely indebted, 
in fact insolvent, and suits were pending against him. The 
grantees were his children, and lived under the same roof 
with him. That they had knowledge of his pecuniary con- 
dition, notwithstanding their denials, is shown by a prepon- 
derance of the testimony. The deeds conveyed all of the 
grantor’s property, and placed everything beyond the reach 
of his creditors at law; and notwithstanding his alleged de- 
sire to pay his debts, there is an utter failure to prove pay- 
ment of asingle debt. The recited consideration was grossly 
inadequate. The growing crop and the stock, which passed 
with the land to Mrs. Gere, were worth at least the full 
amount of the purchase-money. There was no outward 
change in the possession of the property, or in the relations 
of the parties. No change of occupation or residence was 
contemplated by the grantor, nor was the sale demanded by 
the infirmities of age: on the contrary, he continued to 
superintend and carry on all the business of the plantation, 
professedly as overseer for his daughter. The evidence shows, 
by a decided preponderance, that neither of the grantees 
had the means to make the alleged payments; and the pay- 
ments were attended with suspicious circumstances. The 
question of fraud was fairly submitted to the jury, and this 
court will not disturb their verdict. The following authori- 
ties are relied on: Clark v. Wise, 39 How. Pr. N. Y. 97; Wal- 
cott v. Olney, 6 McLean, 23; Atwood v. Impson, 20 N. J. Eq. 
150; 32 Illinois, 150; Gibson v. Hill, 23 Texas, 77 ; Winches- 
ter v. Reid, 8 Jones’ Law, N. C. 377; Haney v. Nugent, 13 
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Wisc. 282; Owen v. Arvis, 2 Dutch. N. J. 22; Black v. Cald- 
well, 4 Jones’ Law, 150. 


STONE, J.—When this case was before in this court, it had 
been submitted without evidence. It was decided here on 
the pleadings alone. The object of the bill was to set aside 
three conveyances, made by M. A. Marshall in 1867 ; two to 
his daughter, Mrs. Gere, and one to his son, J. B. Marshall. 
The bill was filed by creditors, whose claims were alleged to 
be older than the conveyances, and it charged that their 
said claims were reduced to judgment in 1871 and 1872; 
that the lands were sold at a grossly inadequate price ; that 
no money was in fact paid for the property, but that the con- 
veyances were covinous, and made with intent to delay, hin- 
der, and defraud the creditors of M. A. Marshall. The bill 
cnarged, also, that the said conveyances were received by 
the grantees with like intent to delay, hinder, and defraud 
the creditors of the grantor ; but, while the bill is very full 
in charging fraud and covin in these conveyances and other 
dealings, it no where charges that the grantees, when they 
received the deeds, had knowledge, or notice, that their 
father was indebted at the time. Neither does it charge 
that the grantees, at the time they received the conveyances, 
had knowledge that the intent of the grantor was to delay, 
hinder, and defraud his creditors, unless that charge be im- 

lied in the averments above referred to. The burden of the 
bill is, that M. A. Marshall owed complainants, and was 
indebted to insolvency ; that he conveyed the bulk of his 
property to his children, on a recited consideration that was ~ 
grossly inadequate ; that nothing was in fact paid; and that 
this was done on the part of each, with intent to delay, hin- 
der, and defraud the creditors of M. A. Marshall. Sworn 
answers were required from the defendants, and they did so 
answer. 

In the opinion of this court it was said: “The charges of 
fraud, made in the bill, are direct and specific; and the 
interrogatories founded thereon, for a discovery, are of a 
thorough and most searching character. All the charges of 
fraud, and the interrogatories propounded to each defendant, 
are fully answered, and each one denies all the allegations 
imputing fraud; and the answers are strictly responsive.” 
In another place it was said: “It is certainly true that the 
answers, in the case before us, disclose facts and cireum- 
stances, connected with the conveyances attacked, which 
are, in contemplation of law, badges of fraud ; but they are 
not proof sufficiently tonclusive of it to overturn the sworn 


ong of the answers; especially when the complainants 
OL, LX. 
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have made the answers their own testimony.” And, so, this 
court held that, on the pleadings alone, the charge of fraud 
was not established.— Marshall v. Croom, 52 Ala. 554. 

When the case returned to the court below, evidence was 
taken ; and the cause was again submitted for decree, on 
pleadings and testimony. The chancellor had a jury sum- 
moned and impanneled to try the issue of fraud vel non; and 
the jury by their verdict found that each of the three deeds 
assailed was made with intent to delay, hinder, and defraud 
the creditors of M. A. Marshall; and the decree of the court 
was rendered in pursuance of the verdict. It is here con- 
tended that, in charging the jury, the chancellor fell into 
errors, which renders it improper that we should accord to 
the verdict any weight, in determining the question of fraud 
charged in the bill. 

Issues at law, in cases like the present, are directed, 
as one means of satisfying the conscience of the chancellor. 
They rest in the sound discretion of the court in which the 
cause is pending ; and it is not an error which will avail the 
party aggrieved, either to grant or refuse them. In the mat- 
ter of the relevancy and legality of evidence, and the princi- 
ples of law laid down for the guidance of the jury, the same 
rules obtain as in jury trials in proceedings at law. Here 
the analogy stops. Unlike trials at law, questions of evi- 
dence, or of law, as presented in the charge, can not, 
as mere legal propositions, be the grounds of reversal 
in this court. The chancellor is not concluded by 
such findings, but may decree in opposition to it; may set it 
aside, award a venire de novo, or take the trial of the facts 
into his own hands, notwithstanding the verdict.— Atwood v. 
Smith, 11 Ala. 894; Alexander v. Alexander, 5 Ala. 517; 
Dabbs v. Dabbs, 27 Ala. 646 ; Anon., 35 Ala. 256 ; Code of 1876, 
§ 3890, et seg. If an issue out of chancery, submitted to, 
and passed on by a jury, be so presented, as that it does not 
aid us in arriving at a correct conclusion ; or, if it was pre- 
sented in such manner as to convince us that it was done in 
a misapprehension of the pleadings; or, if the testimony, in 
view of the pleadings, is plainly insufficient to support 
the verdict, then, it would be our duty not to be controlled 
by such verdict, but to look for other principles on which to 
rest our decision. 

We have stated, above, the general substance and object 
of the bill. The first five sections charge the date and 
amount of the several judgments recovered by complainants 
against M. A. Marshall; some of them being in October, 
1871, and the other in April, 1872. The sixth section of the 
bill charges, that “the causes of action upon which the fore- 
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going ig against the said Matthew A. Marshall were 
severally rendered against him, were valid and bona fide 
subsisting claims against him, on and before January Ist, 
1861, and continuously from said last date have been, and 
are now valid, bona jide subsisting claims against said Mar- 
shall.” The bill then alleges-the issue of executions on said 
judgments, and return thereon “No property found.” Sec- 
tion seven avers, that said M. A. Marshall owned the lands 
sought to be condemned, on Ist January, 1861, and ever 
afterwards owned the same. The two deeds to Mrs. Gere 
bear date, severally, May 14th, and October 5th, 1867. The 
deed to J. B. Marshall bears date March 30th, 1867. The 
charge of fraud against Mrs. Augusta Gere is as follows: 
“That no money was in fact paid by the said Augusta to 
her father, at, or upon, or in consideration of the said con- 
veyances, as is fraudulently recited in said deeds ; that the 
respective considerations recited in said deeds are, each of 
them, enormously disproportionate, and shockingly inadequate 
to the value and quantity of the property severally conveyed 
therein ; that, in point of fact, said Augusta had no money, or 
property, wherewith to make said purchase; and that the 
said deeds were executed by said Marshall, and received by 
the said Augusta, for the purpose of hindering, delaying, 
and defrauding the creditors of the said Marshall.” Sub- 
stantially the same averment is made as to the deed to 
James 5. Marshall. 

It will be observed, that section six of the bill is the one 
which charges that the debts of complainants dated back to 
1861. In Mrs. Gere’s answer is the following clause: “That 
in answer to paragraphs 1, 2, 3, 4, 5, 6, she knows nothing 
of the matters therein contained, and can not admit or deny 
the allegations contained.” The answer of J. B. Marshall is 
as follows: “This defendant, in answer to paragraphs num-. 
bered 1, 2,3, 4, 5,6, says that he does not know whether said 
allegations are true or not, but he believes they are true, and 
he therefore admits them.” It is thus shown that Mrs. Gere 
professed ignorance, and therefore did not admit the aver- 
ments in section six of the bill, the only section which charges 
that the debts were contracted as early as 1861, and in fact 
the only section which charges when the debts were con- 
tracted. Her answer is very full, and denies with particu- 
larity every fact and circumstance charged, tending to show 
fraud in her purchase; denies that the conveyances were 
made without consideration ; and answers and pleads that 
she paid the recited consideration in full, at the times the 
deeds bear date, and that such consideration was the full 


vane of the property conveyed. In her answer, she further 
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“avers, that at, or before, the respective times of the execu- 
tion of the said deeds by the said M. A. Marshall to this 
defendant, and of the payment of said purchase-money, she, 
this defendant, had no notice whatever of the claim or claims 
of the said complainants now claimed, or of any incumbrance 
whatever that in any wise affected the said premises, so pur- 
chased by this defendant, or any part thereof.” In answer 
to the charge that the money, with which she paid for the 
lands, came to her from her father, she says: “ Said money 
came, neither directly nor indirectly, to me from my father, 
but was the proceeds of my labor and management, in the 
way I have stated.” She had before stated, that she had 
cotton, and she explained how she came by it. Thirty-four 
bales of this cotton, she said, she had sold for about four 
thousand dollars. With this money, she said, she had paid 
for the lands she had purchased from her father; the gross 
purchase amounting to thirty-five hundred dollars. She 
denied that the lands were worth more than this sum. 

We deem it unnecessary, in this case, to present or collate 
either the pleadings or evidence, in determining the ques- 
tion of Matthew A. Marshall’s intent in making the several 
conveyances to his children. That he was largely insolvent, 
all through the year 1867, is fully shown; and many acts of 
his, including an entire failure to prove that he applied to 
the payment of his debts any of the money he received from 
the sale of his property, leave this transaction in so ques- 
tionable a shape, that we do not hesitate to pronounce that 
the several deeds were made with intent, on his part, to 
delay, hinder, and defraud his creditors. He knew the extent 
of his indebtedness, was being sued on some of his debts, 
and must have expected other suits. Yet, under the version 
of the facts most favorable to him, he disposed, in a few 
months, and at an unusual season of the year, of all his 
available property ; and we are not able to trace one dollar, 
of some five thousand dollars received by him, to the pay- 
ment of his debts. True, he says, in his sworn answer, that 
he applied some of the money to the payment of his debts ; 
and he mentions Judge Reavis, as the only creditor remem- 
bered, to whom he made payment. He exhibits with his 
answer cancelled notes, payable to Reavis; but they show 
they were cancelled long before he made the sales in 1867. 
In view of the pleadings and evidence, we do not hesitate to 
pronounce that M. A. Marshall’s intent in making the deeds 
was fraudulent. 

The alleged sales were made to near relatives—a daughter 
and a son; and in such case, both law and reason require 
that we should scrutinize the transaction narrowly.— Overton 
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v. Morris, 3 Por. 249; Anderson v. Hooks, 9 Ala. 704; High 
v. Nelms, 14 Ala. 350; Young v. Dumas, 39 Ala. 60; Hubbard 
v. Allen, at the present term. But it does not follow, that all 
sales to relations are therefore fraudulent. We have shown, 
above, that Mrs. Gere, in her answer, fully negatives every 
charge in the bill, which assails her title. Her answer is 
very full, and meets and negatives every phase of fact, on 
whrch relief is claimed ; and the answer being responsive to 
the bill and interrogatories, and being sworn to, in obedience 
to the foot-note, this casts on the complainant the necessity 
of overcoming the denials of the answer by two witnesses, 
or one with corroboration. 

We said, above, that Mrs. Gere expressed ignorance, and 
did not admit the truth, of section six of the bill, which 
averred that complainants’ claims dated back to1861. This 
imposed on the complainants the necessity of | sone that 
averment of their bill, if necessary. They produced in evi- 
dence the record of their recoveries in the fall of 1871, and 
in the spring of 1872; and they offered no other direct evi- 
dence of their demands, or of the time when they were con- 
tracted. These records are not proof, against Mrs. Gere, that 
the debts existed before the date of the judgments—1871 and 
1872; four or five years after the deeds were made to her.— 
MeCaskle v. Amarine, 12 Ala. 17; Goodgame v. Cole, 12 Ala. 
77; Simerson v. Br. Bank at Decatur, 12 Ala. 205. 

The only other evidence found in the record, tending to 
show the existence of the debts, and Mrs. Gere’s knowledge 
of them, is furnished in the deposition of J. E. Westcott, a 
witness for complainants. All he says on the subject is 
embodied in the following extracts: “I don’t know whether 
Mrs. Gere or J. B. Marshall knew the extent of their father’s 
indebtedness or not. I don’t now recollect hearing them 
speak of any indebtedness, except as to a debt due C. R. La- 
buzan and myself. . . I don’t know what means she” 
[Mrs. Gere] “had of knowing about her father’s business, 
and property, plate, &c., other than any child would have 
who was living with its parents. Don’t know whether they 
talked over these matters or not. I don’t recollect having 
any conversation with her about these matters. 
never heard him” {J. B. Marshall| “say any thing about his 
father’s debts. . . I did not say that either James B. 
Marshall or A. M. Croom” [Mrs. Gere] “knew of M. A. Mar- 
shall’s indebtedness. Have said I never heard them speak 
of his debts, except a debt due C. R. Labuzan and myself. 
I can not state that they knew the extent of his indebtedness. 
I did not know that they knew he was in debt more than he 
could pay. I think M. A. Marshall was a silent, reserved 


Von. Lx. 
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man, with reference to his own matters. . . I can not 
state that Mrs. Gere knew about the business affairs of M. A. 
Marshall. I don’t recollect having any conversation with 
her about these matters.” 

It is difficult to understand precisely what this witness 
means. He testified many years after 1867; and if he in- 
tends to be understood as affirming that he had a conversa- 
tion with Mrs. Gere, he gives no date of its occurrence. He 
twice speaks of a debt due to Labuzan and himself. Unex- 
plained, this would seem to imply that the debt was due to 
them jointly. Yet the record no where shows there was 
such debt, or that there was any debt due to the witness. 
But, giving due weight to all the various expressions, we 
can not say that the witness intended to affirm, as fact, that 
he had had such conversation with Mrs. Gere. This testi- 
mony is too weak and indeterminate to overcome the denials 
in the answer, and to meet the requirements of the law. 

The testimony very fully shows that Mrs. Gere had mone 
sufficient to make the purchase ; that she also had fine busi- 
ness qualifications, and ample credit, and that she actually 
paid the cash when the deeds were executed. There is no 
attempt to prove the property was sold below its market 
value. There is a failure to prove, as against her, that the 
debts of Mr. Marshall existed, until four years after she 
made her purchases ; and from this standpoint, there is an 
entire absence of proof, or presumption, that the convey- 
ances to her were made with intent to delay, hinder, or de- 
fraud the creditors of M. A. Marshall. Whether there was 
a consideration from her or not, was immaterial under the 
facts of this case, unless the record contained evidence, 
which it does not, that the conveyances were made in actual 

fraud, and that Mrs. Gere participated therein ; namely, that 

they were made with intent to defraud some creditor then 
existing, or afterward to be contracted with. The conse- 
quence is, that Mrs. Gere’s title to the property purchased 
by her is unquestioned, under the facts shown in this record. 
2 Brick. Dig. 18, § 71. . 

We have shown, above, that J. B. Marshall, in his an- 
swer, admitted the truth of the first six sections of the bill. 
This is an admission that the debts, sought to be enforced 
in this suit, existed on and before January Ist, 1861. J. B. 
Marshall, when he made his purchase, March 30, 1867, was 
under twenty-two years of age. He had been out of the 
army less than two years. He does not deny that he knew 
of his father’s debts, embarrassment, and the suits against 
him. In his answer, “ he denies that any fraudulent or cov- 
inous assignments were made to him. On the contrary, he 

(9) 
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insists, that the conveyance made to him was made in good 
faith, and for valuable consideration, and that the said deed 
recites the true consideration. . . The consideration, 
upon which the conveyance inquired of was made, was 
twelve hundred and fifty dollars. I paid five hundred dol- 
lars in cash, March 30, 1867, and gave a draft on Messrs. B. 
& T. due Ist November, 1867, for $750, which the said Matthew 
A. Marshall did not present, at my request, as I was already 
indebted to the said firm, and wanted him to wait and see 
what prospect I had for a good crop, before presenting the 
draft for acceptance. Finding I was not making a good 
crop, I paid him with two notes on Henry Gordon, amount- 
ing to $575, and executed my own note for one hundred and 
seventy-five dollars, and took up draft. I afterwards paid 
him the note. I made said money in my business transac- 
tions during the two preceding years. I was engaged in bus- 
iness in Gaston, from the summer of 1865, and until the 
spring of 1867. I realized money by sales, and I at times 
borrowed money, and repaid it. I lee bought and sold cot- 
ton; and it is impossible for me to answer with more par- 
ticularity than I have already answered. . . Prior to 
March 30, 1867, I lived in Gaston, Sumter county, Alabama. 
I was engaged in the family-grocery business, seit te farming. 
I had about twenty-five hundred dollars, the proceeds of 
nine bales of cotton sold by C. R. Labuzan, at 535 cents, in 
1865. With that money I commenced my business.” 

The foregoing comprises all the more material parts of 
this defendant’s answer, showing the terms of his purchase, 
and with what means he made it; and also all the material 
denials of fraud, so far as his purchase is concerned. It will 
be observed he offers no explanation, or attempt to show how 
he acquired the nine bales of cotton, soon after his return 
from the war, and before he was twenty-one years old. 
Neither does he attempt to show how he came by the notes 
on Gordon, amounting to $575. The witness Derby testified 
that he, “sometime in 1867—thinks it was after March— 
heard James B. Marshall speak of his father’s affairs, stating 
that previous to that time he had advised his father to take 
the benefit of the bankrupt law; and that, if he had taken 
his advice, his affairs would have been in better condition.” 
Seale, another witness, who was present when the deed to 
James B. Marshall was executed, testified as follows: “I do 
not recollect all that was said, but do recollect that M. A. 
Marshall said, when he delivered the deed to James B. Mar- 
shall, ‘Now I want the money.’” 

We have said, above, that transactions, such as this, should 


be narrowly scrutinized. We now add, that when a father 
VoL. Lx. 
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is shown to be indebted to insolvency—so much and mani- 
festly so, that the son advises him to seek relief in the bank- 
rupt law—yet conveys to that sona considerable tract of 
land, and there is a failure to show that the proceeds of the 
land, if sold, went to the debts of the father, the law and 
human reason distrust the bona fides of such transaction, if 
there be suspicious conduct; or, if any fact, necessary to a sale 
and conveyance in good faith, be left in doubt or confusion. 
If the suspicious circumstances in this transaction, here- 
after commented on, were fully explained, and if the pay- 
ment of the purchase-money recited was satisfactorily estab- 
lished, there is not enough in the pleadings and evidence in 
the present record to justify us in finding that James B. Mar- 
shall, at the time he received the conveyance, knew his father 
executed it with intent to delay, hinder, and defraud his cred- 
itors.—Andrews v. Jones, 10 Ala. 400; 2 Brick. Dig. 18, § 70; 
Anderson v. Hooks, 9 Ala. 704; Young v. Dumas, 39 Ala. 60. 
But this transaction is marked by many unexplained and 
suspicious circumstances. The grantee had attained his 
majority less than a year before the conveyance was execu- 
ted. There is no explanation attempted, showing how he 
became the owner of nine bales of cotton in 186), when he 
was a minor, and had just returned from the army. His 
father’s answer is not evidence for him. Neither he nor 
his father is examined as a witness. It isnot shown whether 
his mercantile operations resulted in profit or loss. We sup- 
pose there could not have been much profit, as the business 
seems to have been discontinued after a short experiment. 
It is not shown how J. B. Marshall became owner of the 
notes on Gordon, nor whether the maker was solvent or in- 
solvent. But the strangest and most inexplicable feature of 
the transaction is this: When the deed was delivered, M. A. 
Marshall, though dealing with his own son, demanded his © 
money with noteworthy haste and emphasis. This betrayed 
a distrust of his soa, and unwillingness to submit to delay. 
Yet, he parted with title to his land, by deed with covenants 
of warranty, and, without security of any kind, trusted his 
son for three-fifths of the purchase-money, to be paid seven 
or eight months afterwards. Nay, more; he acceptéd, as 
evidence of this part of his son’s indebtedness, his draft on 
his commission-merchants, with a promise not to present it 
for acceptance, until it could be ascertained whether his son 
would make a good crop. And when it was ascertained that 
the crop was not good, he received of his son, in payment of 
$575 of the $750, notes on Gorgon for that amount; and 
offers no evidence that those notes were available, or were 
ever collected. For the balance, he took his son’s note, 
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which J. B. Marshall, in his answer, says he has paid, but 
does not say when. We might note other circumstances, but 
we consider these enough. They wear the marks of a gift, 
or simulated sale, rather than a real one ; and we hold that 
the lands conveyed to James B. Marshall are subject to the 
claim of complainants.—2 Brick. Dig. 23, §§122, 123, 124, 
125; Hamilton v. Blackwell, and Hubbard v. Allen, at the 
present term; Venable v. U.S. Bank, 2 Peters, 107; Cum- 
mings & Cooper v. McCullough, 5 Ala. 324. 

The testimony taken before the register, on the first ref- 
erence, is not noted on the note of the testimony, and we 
have not considered it. 

Conveyances, deemed fraudulent in law, are sometimes 
made in secret trust for the benefit of the grantor. In such 
case, the grantee is intended to be the mere holder of the 
naked title, while the use and benefit are the grantor’s. 
There is a fitness in holding such fraudulent grantee account- 
able to creditors for all income and profits held by him ; for 
it is the property of the insolvent debtor. This case is not 
shown to be of that class. We do not doubt that the title 
and beneficial use were intended to vest in James B. Mar- 
shall. The creditors, complainants in this suit, had and have 
no title to the property, and no such lien as draws to it a 
right to the possession, or to the income and profits. They 
have but a mere equitable lien, in the nature of an execution 
lien at law; and it exists only by virtue of their bill filed. 
Its extent is, that creditors, thus instituting suit, thereby ac- 

uire a right to have the property sold in payment of their 

emands sued on, paramount to all after-accruing rights and 
liens.— Dargan v. Waring, 11 Ala. 988. Such lien confers no 
right to rents and profits.— Bernheim v. Beer, Sup. Ct. Miss., 
April term, 1868. 

So far as the decree of the chancellor affects Mrs. Gere, 
and the property claimed by her, it is reversed, and the bill 
dismissed. Let one-half the costs in the court below be paid 
by complainants. So far as the decree holds J. B. Marshall 
accountable for rents and profits, it is reversed and annulled. 
To the extent it condemns the lands claimed by him to be 
sold in payment of the demands sued for, it is affirmed. Let 
half the costs in the court below be paid by James B. Mar- 
shall; and in case it can not be made out of him, then let it 
be paid out of the proceeds of the lands conveyed to him, 
aol hereby ordered to be sold. Let the costs of this appeal, 
in this court, and in the court below, be paid, three-fourths 
by appellees, and one-fourth by James B. Marshall and his 
sureties. Executions to be issued for the above costs, if not 
paid without. 


Vou, Lx. 
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Hutton v. Williams. 
Bill in Equity by Ward, for Settlement of Guardian’s Accounts. 


1. Probate decree on settlement of quardian’s accounts ; when binding on ward. 
On the settlement of a guardian's accounts in the Probate Court, made during 
the minority of the ward, and before the guardian’s office has expired, the 
ward must be represented by a guardian ad litem, appointed by the court; 
otherwise the settlement is voidable, at the election of the infant, seasonably 
expressed, though the guardian himself can not avoid it, even on error; and 
neither the appearance uf the infant himself in person, nor the appearance of 
an adult brother on his behalf, and their acquiescence in the account as stated, 
render the decree valid and binding on him. 

2. Parol evidence, in aid of yecord.—When the record of the Probate Court, 
in the matter of the settlement of a guardian’s accounts, fails to show the ap- 
pointment and appearance of a guardian ad lilem for the ward, the defect can 
not be supplied by parol proof. 

3. Burden of proof, as to credits or payments.—On the settlement of the ac- 
counts of a guardian, as of an executor or administrator (Code of 1876, §§ 
2516, 2793), the onus is on him to prove the correctness of payments or expen- 
ditures for which he claims credit. 

4. Rules of practice, on statement of quardian’s accounts by register.—On the 
settlement of a guardian’s accounts in equity, the register should be directed 
to observe the mode of proceeding on similar settlements in the Probate 
Court, so far as practicable and consistent with the rules of chancery practice. 

5 Allowance to guardian for board, clothing, &c.; investment in Confederate 
bonds.—Where the guardian, instead of lending out or investing the funds of 
his ward, which were in his hands at the commencement of the war, and 
hiring out the negroes, ‘retained and used the money for his own benefit, and 
became himself the hirer of the slaves, he can not be allowed, in extinguish- 
ment of the debt thus ineurred, to claim credits for board, clothing, and tui- 
tion of his ward, at Confederate prices; nor had he any authority to fund such 
debt in Confederate bonds for his ward. 

6. Medical services to hired slaves.—In the absence of an agreement to the 
contrary, the hirer of slaves was bound to furnish medical attendance for 
them at his own expense; and hence, where a guardiau hired his ward’s 
slaves, not being able to contract with himself for exemption from this lia- 
bility, he can not be allowed a credit for medical services rendered to them by 
himself as physician. 


AppEaL from the Chancery Court of Greene. 

Heard before the Hon. A. W. Drmuarp. 

The bill in this case was filed on the 22d March, 1873, by 
Emmett C. Hutton, against David H. Williams, his late 
guardian, and one Whitfield Walker, as the debtor of said 
Williams. The chancellor considered and treated it as a 
bill to surcharge and falsify the settlements of the guardian’s 
accounts in the Probate Court of Greene, hereinafter men- 
tioned; but this court holds that it should be treated as a 
bill to compel a settlement of the guardian’s accounts, 
regardless of these settlements. The prayer of the bill was 
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in these words: “May it please your honor to order and 
decree that the said settlements and proceedings, had and 
made by the said Williams, as such guardian, in the said 
Probate Court, shall be set aside and held for naught, 
including conversions of solvent credits and funds into Con- 
federate securities; or, if that is not proper, then that the 
said settlements and proceedings, so far as they are illegal 
and unauthorized, be set aside, or opened; that the said 
accounts and settlements may be surcharged, falsified, and 
corrected, so far as there are any errors or mistakes, and so 
far as the judge and court were illegal and unconstitutional ; 
also, that said Williams, as such guardian as aforesaid, may 
be charged with and held to account for all the assets and 
property of your orator’s estate, and for the fair and full 
value thereof at the time the same were received by him. 
And may it please your honor, also, to order, decree, and 
direct that an account may be taken by the register of all 
the property and assets of your orator’s estate which came 
to his hands, and with which he may and onght to be 
charged as guardian, and be credited with only such amounts 
and allowances as he may be legally entitled to against your 
orator’s estate; and also, if there be any balance for distri- 
bution in his hands as guardian, that he be required to pay 
the same into this court, and that the same, when paid, be 
decreed and distributed according to law.” An injunction 
against Walker, as the debtor of Williams, with other appro- 
priate relief to intercept and subject his indebtedness, was 
prayed; and the general prayer was added, for other and 
further relief. 

The bill alleged that said Williams was appointed guardian 
of the complainant, by the Probate Court of said county, on 
the 2d January, 1854, and duly qualified, gave bond, and 
entered on the duties of the office, and that he afterwards 
made the following settlements with said court: an annual 
settlement on the 13th May, 1856, by which it was ascer- 
tained that, on the Ist January, 1856, there was a balance in 
his hands, due to his ward, of $496.95; another annual set- 
tlement on the 14th July, 1857, when the balance was 
$1,517.79, due January 1, 1857; another, on the 13th April, 
1858, when the balance was $3,142.23; another, on the 12th 
August, 1859, when the balance was $3,293.28; another, on 
the 10th January, 1861, when the balance was $3,110.59; 
another, on the 6th December, 1862, when the balance was 
$3,94:.64; another, on the 5th March, 1864, when the bal- 
ance was $3,434.78 ; and a final settlement, on the 5th Feb- 
ruary, 1866, when he charged himself with only $1,434.78, as 


the balance due on his last annual settlement, instead of 
Vou. Lx. 
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$3,434.78. The bill alleged, also, that the complainant was 
not represented by a guardian ad litem on any of these set- 
tlements, and the same were null and void as to him; that 
the guardian claimed and was allowed “sundry credits, which 
were exorbitant, illegal, unjust, and a fraud upon com- 
plainant,” but which were not specified ; that he also failed 
to charge himself with divers sums which he had received, or 
ought to have received, and with which he was properly 
chargeable ; that the complainant attained his majority on 
the 4th May, 1871, and had never in any manner ratified 
these settlements ; also, that the guardian had himself hired 
the complainant’s slaves during the war, and had never 
accounted for the reasonable value of their hires; that he . 
had wasted the assets of his ward’s estate, had converted 
the funds into worthless Confederate securities, and had 
charged all his expenditures in Confederate money; that he 
was a non-resident, and had no property or effects, except a 
debt due to him from Walker, &e. 

Walker answered, admitting an indebtedness to Williams, 
and specifying property which belonged to him. Williams 
also answered, denying the charges of fraud and misconduct; 
denying, also, that he was a non-resident; pleading the final 
settlement in ‘bar of the relief sought by the bill; alleging 
that, on a full ‘accounting, the complainant was largely 
indebted to him ; and demurring to the bill for want of equity. 
He also filed a cross-bill, setting up matters of indebtedness 
to him on the part of the complainant, asking an account, 
&e. As to the settlements in the Probate Court, he alleged 
that they were in all respects legal, regular, and valid, and 
that the complainant was personally present, attended by an 
adult brother, at the final settlement on the 5th February, 
1866, and acquiesced in its correctness. 

The chancellor overruled the demurrer to the bill, though 
holding its allegations defective as a bill to surcharge and 
falsify the settlements in the Probate Court; and on final 
hearing, on pleadings and proof, considering it as a bill to 
surcharge and falsify, held that the only error shown to have 
occurred on these settlements was the omission of one year’s 
interest, $230, which he ordered to be corrected, and allowed 
as a debit against the account sought by the cross-bill. The 
complainant appeals from this decree, and here assigns it as 
error. 


Warts & Sons, for appellant—l. At the time of the 
alleged final settlement, in February, 1866, the ward was only 
about fifteen years old, and no guardian ad litem was 
appointed to represent. him on the settlement. The settle- 
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ment was simply an accounting by the guardian with himself; 
and however conclusive it may be on him, it is void as to the 
ward.— Hollis v. Caughman, 22 Ala. 478; Rhodes v. Turner, 
21 Ala. 210; Frierson v. Travis, 39 Ala. 150; Searcy v. Holmes, 
43 Ala. 608. For the same reason, the annual settlements 
are also void. The complainant was entitled to a full 
account and settlement of the guardianship, entirely disre- 
garding these so-called settlements. 

2. As to the Confederate transactions involved in the 
account, the receipts and expenditures in Confederate 
money, and the alleged investment of $2,000 in Confederate 
bonds, the appellant relies on Lockhart v. Horn, 17 Wallace, 
570; De Jarnette v. De Jarnette, 41 Ala. 708; Houston v. De- 
loach, 43 Ala. 365; Moody v. Bibb, 50 Ala. 245; Newman v. 
Reed, 50 Ala. 297; Corbitt v. Carroll, 50 Ala. 315. 


SneDEcoR & CockRELL, with W. CoLEMAN, contra.—The 
final settlement was in all respects regular, except in the 
failure to appoint a guardian ad litem for the ward ; an omis- 
sion which rendered the decree voidable only, but not void. 
Kavanaugh v. Thompson, 16 Ala. 817; Jenkins v. Jenkins, 
16 Ala. 693; Cole v. Connelly, 16 Ala. 280; Wyman v. Camp- 
bell, 6 Porter, 240; Bruce v. Strickland, 47 Ala. 196; Frierson 
v. Travis, 39 Ala. 150; 22 Ala. 478; ~1 Ala. 522. The final 
settlement not being void, the complainant could only sur- 
charge and falsify it by specifying and proving particular 
errors apd mistakes.—Cowan v. Jones, 27 Ala. 325; Coffin v. 
McCullough, 30 Ala. 108 ; 1 Daniell’s Ch. Pl. 424; 2 /b. 765. 
If the bill be held sufficient for this purpose, it is submitted 
that no error is shown, except as to the single item allowed 
by the chancellor. 


BRICKELL, C. J.—The question first arising in this case 
is the effect of the final settlement of the appellee, Williams, 
as guardian of the appellant, made in the Court of Probate, 
on the 6th day of February, 1866. If that settlement is 
valid and operative against the complainant—if the court 
had jurisdiction of his person, as it certainly had of the 
subject-matter—the decree rendered thereon is conclusive, 
until impeached for fraud, or for errors occurring without his 
fault or neglect. But, if it is not valid against him, asa 
judicial proceeding—if the court, though having jurisdiction 
of the subject-matter, was without jurisdiction of his person ; 
and he has not had the opportunity, which the law affords 
him, to be heard to defend against it—without assailing it 
for fraud, or for errors which may have intervened, he 


has the right to demand from the guardian a settlement of 
Von. LX. 
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his accounts, as if that proceeding had not been commenced 
and ripened into what purports to be a final decree. 

An indispensable element of the conclusiveness of a final 
settlement of a guardian, made during the infancy of the 
ward, is the representation of the ward by a guardian ad 
litem of the appointment of the court, if the office of the 
general guardian has not expired. The office having expired, 
and there being a regular guardian appearing and represent- 
ing the ward, dispenses with the necessity of appointing a 
guardian ad litem, the record disclosing the appearance and 
representation. A settlement without the appointment of 
such guardian, and without affording him the opportunity of 
appearing and contesting the accounts of the guardian, on 
behalf of the ward, is ex parte, and, at the election of the 
ward, may be disregarded. It is not evidence against him, 
and is nota bar to any proceeding he may subsequently 
commence for a settlement of the guardianship.—Frierson v. 
Travis, 39 Ala. 150; Wilson v. Wilson, 18 Ala. 176; McCree- 
liss v. Hinkle, 17 Ala. 459; King v. Collins, 21 Ala, 363; Cun- 
ningham v. Pool, 9 Ala. 615. The statute imposes it as a 
duty on the Court of Probate, to appoint such guardian 
(Code of 1876, $$ 2510, 2793); and when the court proceeds 
without the appointment, and without a legal representation 
of the infant, as to him, if he elects so to treat it, the settle- 
ment is cor@m non judice. The settlement is not, properly 
speaking, void; it is voidable, at the election of the infant, 
seasonably expressed. The guardian, the actor in the pro- 
ceedings, of whom the court has jurisdiction, and who was 
bound to conduct them regularly, can not, even on error, 
avoid it— Kavanaugh v. Thompson, 16 Ala. 817; Treadwell v. 
Burden, 8 Ala. 660; Davis v. Davis, 6 Ala. 611; Williamson 
v. Hill, 6 Porter, 184. The right to treat the settlement as 
invalid, belongs alone to the infant, and may be lost by him, 
if he is not diligent in exercising it. 

The bill avers, and the averment is supported by the 
record of the Court of Probate, which is exhibited, that on 
the final settlement of the accounts of the guardian, and on 
the preceding annual settlements, the appellant, then in 
infancy, was not represented by a guardian ad litem. There 
was in fact, so far as is shown, no representation for him. 
The answer avers the presence of the appellant, and of an 
adult brother, at the final settlement, and an examination by 
them of the accounts and vouchers, and an acquiescence in 
their correctness. These facts may be true, but they cannot 
render the settlement valid. The brother was without au- 
thority to bind the appellant, and, without the appointment 
of the court, could not have intervened to contest the accounts 
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and vouchers on his behalf. The appellant, an infant, could 
not, by mere acquiescence, or by direct acknowledgment, in 
the absence of intentional fraud, affect or impair the right 
to treat the settlement as void. Nor can the defect in the 
jurisdiction of the court, which appears of record, be cured 
or supplied by facts resting in parol. 

The settlements not being entitled to the dignity of judicial 
proceedings—not res adjuwdlicata, and not evidence against the 
appellant—it is not material what are the imperfections of 
the bill, if its equity depended on the averment of fraud to 
re-open them, or of errors to surcharge and falsify the ac- 
counts. It is, properly, a bill to compel the guardian to an 
account and settlement, and should have been so regarded 
by the chancellor.— Frierson v. Travis, supra. 

3. When a guardian, or other trustee, claims a credit for 
moneys expended, the onus of proving the correctness of the 
credit, devolves on him.—Pearson v. Darrington, 32 Ala. 227 ; 
Gantt v. Tucker, 18 Ala. 27; Savage v. Benham, 11 Ala. 49. 
The statute substantially declares the rule in reference to 
settlements in the Court of Probate by executors or admin- 
istrators (Code of 1876, § 2516); and declares that settle- 
ments of guardians must be governed by the law applicable 
to the settlements of executors or administrators.—lb. § 
2793. Regarding the bill as dependent for its equity on the 
averment of fraud to re-open the settlements, or-of errors to 
correct the accounts, the chancellor seems to have treated 
the settlements and accounts as evidence against the appel- 
lant, proving themselves, except so far as he had impeached 
their correctness by averment and proof. The burden of 
proof was thus shifted from the guardian to the appellant, 
and an error committed fatal to the decree. These accounts 
and settlements were not evidence against the appellant, for 
any purpose. A reference should have been directed to the 
register, to take and state an account of the guardianship. 

4. In executing the reference, the register should have 
been directed to observe, as far as practicable, the mode of 
proceeding on settlements in the Court of Probate. The 
practice has been, and it is convenient, for the Court of 
Chancery, when it takes jurisdiction of the settlement of an 
administration originating in the Court of Probate, to apply 
the statutes regulating the mode of proceeding in the Court 
of Probate, as far as is practicable, and is consistent with its 
own rules of practice. The right of the complainant to an 
account being clear—the relation of the guardian and ward 
not being disputed—and no question arising which ought to 
have been settled by the chancellor, before a reference—the 


whole case resolving itself into matters of account—an order 
VoL. LX. 














1877.} OF ALABAMA. 139 


{Hutton v. Williams.] 


of reference to the register should have been made, The 
guardian should have been ordered to file, within a specified 
time, his accounts and vouchers, for a settlement. Notice 
should have been directed to the complainant, of the filing 
of the accounts and vouchers; and he should have been 
ordered, within a limited time, to file objections to them. 
The register should have been ordered then to proceed, and 
audit and state the accounts and vouchers, and report the 
result to the chancellor ; the parties being allowed the right 
of exception to the report of the register, and having notice 
of the time and place of auditing and stating the accounts, 
with the right of introducing evidence. 

5. In the present state of the record, we do not deem it proper 
to consider many of the matters of account which may arise 
on the reference to the register. The guardian seems to 
claim credit for large expenditures made during the war, in 
boarding, clothing, and tuition, for the ward. These expen- 
ditures were made in Confederate treasury -notes ; and the 
extent to which credits{shall be allowed is a matter of contro- 
versy between the parties, and we feel bound not to defer its 
decision. The indication in the present record is, that the 
guardian did not loan, or otherwise invest the moneys of the 
ward—that he retained and used them for his own benefit ; 
that he became the principal hirer annually of the ward’s 
slaves, and was the largest, if not the only debtor to the 
ward. The guardian can not be allowed, in extinguishment 
of his own debt, to claim credits for these expenditures, at 
their nominal amount. The value of the board, or clothing, 
or tuition, not in the uncertain, fluctuating currency of the 
war, but in the currency of times of peace, is the extent of 
the credit to which he is entitled. Nor had the guardian 
authority to fund in Confederate securities the debt due 
from himself to the ward. 

6. The guardian seems to have obtained credit on the set- 
tlements in the Court of Probate, for medical services ren- 
dered by himself, as a physician, to slaves of the ward he had 
hired. The law was, in the absence of an agreement to the 
contrary, the hirer was bound to furnish, at his own expense, 
the necessary medical attendance to hired slaves.— Gibson v. 
Andrews, 4 Ala. 66. The guardian could not with himself 
agree to vary this principle of law, and credit for such ser- 
vices should not be allowed him.—Owen v. Peebles, 42 Ala. 
338. 

Without considering any other question, for the errors we 
have pointed out, the decree must be reversed, and the cause 
remanded, for further proceedings in conformity tc this opin- 
ion. 
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Nelson wv. Stollenwerck. 


Bill in Equity for Foreclosure of Mortgage. 


1. Assignment of note by administrator.—A promissory note, payable to an 
administrator, assets of his intestate’s estate, may be transferred or assigned 
by him without an order of court; and in the absence of fraud, or collusion 
between the administrator and the assignee, the transfer cannot be impeached 
by the beneficiaries of the estate, when the assignee attempts to foreclose a 
mortgage given to secure the note. 


AppEaL from the Chancery Court of Hale. 

Heard before the Hon. CHarLes TURNER. 

The bill in this case was filed on the 18th February, 1874, 
by Alphonse Stollenwerck, against John Nelson, Jabez C. 
Nelson, George T. Nelson, and William G. Miller; and 
sought to foreclose two mortgages, one executed by said 
George T. Nelson, and the other by said John Nelson and 
Jabez C. Nelson, and to have the property conveyed sold for 
the payment of a promissory note, held and claimed by the 
complainant, which was one of the debts secured by said 
mortgages. The said promissory note was for $750; was 
signed by said John Nelson, Jabez C. Nelson, and George T. 
Nelson; dated the 8th March, 1873, and payable on or before 
the 12th December, 1873, to R. B. Waller, as the adminis- 
trator of the estate of Gideon E. Nelson, deceased, who was 
the father of said John, Jabez, and George Nelson; and a 
copy of it was made an exhibit to the bill. The estate of 
said Gideon E. Nelson was insolvent, and said administrator 
had sold the lands, under a decree of the Probate Court, for 
the payment of debts. Said John Nelson became the pur- 
chaser of a portion of the lands, but had not paid the pur- 
chase-money as required by the terms of the sale; and the 
administrator had obtained judgments against him and Jabez 
C. Nelson, who had signed, as surety, one of the notes given 
for the purchase-money, and had also commenced proceed- 
ings to recover the lands, or to enforce his vendor's lien. 
John and Jabez C. Nelson were cultivating the lands on joint 
account, and they were largely indebted to Carlisle, Jones & 
Co., commission-merchants in Mobile, for supplies furnished, 
and were anxious to procure additional supplies and advances, 
to enable them to make a crop during the year 1873. This 


being the condition of the parties, by mutual agreement 
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among them, the administrator dismissed his legal proceed- 
ings to recover the lands, and the said John and Jabez 
Nelson executed to him their said note for $750, as the esti- 
mated rent of the lands for the year; and also executed a 
mortgage on their entire crop to.said Carlisle, Jones & Co., 
to secure the indebtedness to them, the advances made by 
them during the year, the said note for $750, and a debt due 
to William G. Miller and John E. Love; and at the same 
time, and as part of the same transaction, George T. Nelson, 
who had become bound as surety for his said brothers on 
their new lability to Carlisle, Jones & Co., executed to them 
a mortgage on a tract of land which he owned, as additional 
security for all of said debts. These are the mortgages 
which the bill sought to foreclose. The note for $750 was 
indorsed in blank by said administrator to A. B. Pittman, 
and the complainant claimed to be the the owner and holder 
of it by purchase for valuable consideration from Pittman. 
The bill alleged that, at the time of the execution of said 
note, the administrator was indebted to said Pittman, “ for 
money advanced by him to pay certain preferred claims, 
taxes, and expenses of administration, in the aggregate ex- 
ceeding the amount of said note,” and that he transferred the 
note to said Pittman in part payment of this indebtedness. 
It is alleged, also, that Carlisle, Jones & Co. had received a 
portion of the mortgaged crop, and had been paid the entire 
amount of their debt, and that they refused to execute the 
trusts of the mortgage for the benefit of the complainant. 
The prayer was for an account of the complainant’s debt, 
the appointment of a reciver to gather and take charge of 
the crop, a sale thereof and of the land, or so much as might 
se necessary to pay the complainant’s debt, and for general 
relief. 

A decree pro confesso was taken against Carlisle, Jones & 
Co. Miller & Love answered, asserting their rights under 
the mortgages, but declaring that they did not wish to see 
the Nelsons injured by a sale of their property at a sacrifice. 
The Nelsons jointly demurred to the bill, on the ground that 
the complainant showed no title to the note, the payment of 
which he sought to enforce by his bill. The chancellor 
overruled the demurrer, and they then filed a joint answer, 
admitting the purchase of the lands at the administrator’s 
sale, and the execution of the note and mortgages, substan- 
tially as above stated ; alleging that they had not paid their 
notes to the administrator, because they were the largest 
creditors of the estate, their claims amounting to about 
$110,000, while all the other claims filed against the estate 
amounted only to about $27,000; and as to the transfer of 
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the note to Pittman, answering as follows: “These respond- 
ents know and say, that said Waller, as such administrator, 
had received moneys belonging to the estate of said Gideon 
E. Nelson, to a large amount, and certainly exceeding $8,000, 
and, to the best of their knowledge, information, and belief, 
the moneys so received by hith were greatly more than suffi- 
cient to pay all preferred claims, taxes, and expenses of ad- 
ministration against said estate; and they further say, that 
they have no knowledge or information as to any such 
indebtedness of said Waller, as administrator, to said A. B. 
Pittman, as alleged in said bill, and do not believe there was 
ever such indebtedness, and so they deny any such indebted- 
ness. And these respondents are advised, and insist, that 
said Waller had no right, as administrator, to incur any such 
indebtedness to said Pittman, and if he did incur any such 
indebtedness to said Pittman, it was his own personal in- 
debtedness, and he had no right to assign or transfer said 
note to said Pittman therefor.” 

The cause was submitted for final hearing, on the part of 
the complainant, on the bill and exhibits, and the deposition 
of said Pittman; and on the part of the defendants, on their 
answers alone. In reference to the transfer of the note,said 
Pittman testified as follows: “I acquired the entire interest 
in said note by the indorsement of said R. B. Waller in 
blank, and its delivery by him to me, in consideration of 
sundry payments which I had made for him, as administra- 
tor of said estate, out of my own funds; and I assigned said 
note to said complainant, A. Stollenwerck, in consideration 
of goods aud merchandise—that is to say, in consideration 
of my account with him.” And in answer to a cross-inter- 
rogatory he further testified : “I acquired said note, as before 
stated, from said administrator. I exhibited to him a state- 
ment of what I had paid, with some of which payments he 
was already familiar. I told him I would take the note on 
account, if he was willing. He agreed, and indorsed it in 
blank. The note, when executed, was delivered to me, and 
I carried it to Mr. Waller; and I acquired it in ten days 
after its execution. I do not know whether I can state all 
that I paid for him, but I can state more than twice the 
amount of said note. I paid $1,343.17 to Mrs. Laura G. 
Nelson, in whose favor there was a decree against said 
Waller. These payments were made to her by me during 
the year 1871, which I find included in a memorandum of a 
settlement which I had with her in January, 1872. A part 
of it was cash which I had paid for her, out of my own 
funds, in costs of suit; part I paid to her son; and a large 


part was for fees which she owed me, and took my receipts 
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therefor as cash. On 2d September, 1871, I paid Booker & 
Knight $436.51, taxes which they had paid out for the estate. 
I paid this by receipting to them for that amount on an 
account which they then owed me.” 

On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainant, for the amount due 
on the note, and ordered a sale of the mortgaged property 
by the register, or so much thereof as might be necessary, 
if the amount was not paid by said defendants within sixty 
days. The final decree, and the overruling of their demurrer 
to the bill, are now assigned as error by the Nelsons. 


Samira & Roviwac, with W. G. Jones, for appellants.—The 
note is payable to the administrator in his representative 
character, and shows on its face that it is assets of the intes- 
tate’s estate; and any purchaser of it is chargeable with 
notice of that fact, and can acquire no better title than the 
first assignee had. A purchaser who is chargeable with 
notice, although he may have acted in good faith, acquires 
no better title than his vendor had.— Wilson v. Wall, 34 Ala. 
304-5; Witter v. Dudley, 42 Ala. 617; Johnson v. T'hweatt, 
18 Ala. 747. Hence, the material question is, whether Pitt- 
man acquired a good title by his purchase from the admin- 
istrator ; and it is insisted that, on the face of the bill, and 
also on the facts stated by himself in his testimony, the 
transfer to him was without legal authority. At common 
law, an administrator had absolute and unqualified power to 
dispose of the assets which came to his hand,—meaning all 
kinds of personal property. But this power was subject 
to great abuse, and its exercise sometimes resulted in the 
wasting and squandering of the entire estate. To guard 
against this abuse, and to preserve the rights of the distrib- 
utees and creditors, the statute has entirely changed the 
common-law rule, and has deprived the administrator of all 
power to dispose of the property, except in the manner pre- 
scribed by the statute itself—that is, by an order of the 
proper court.—Dearman v. Dearman, 4 Ala. 521; Bogan v. 
Camp, 30 Ala. 276; Ventress v. Smith, 10 Peters, 161; Lkel- 
heimer v. Chapman, 32 Ala. 686. The statute was intended 
to remedy a great evil, and is general in its terms. It applies 
to all kinds of personal property—stocks, bonds, promissory 
notes, and other choses in action. It was not only intended 
to take away from the administrator a power which was liable 
to great abuse, but to enable the beneficiaries of the estate 
to show that there was no necessity for a sale, and to realize 
the highest market value of the property when sold; and all 
kinds of personal property are equally within these objects. 
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Tuos. J. Seay, with Water & Prrrman, contra, cited Wool- 


fork v. Sullivan, 23 Ala. 548; Moses v. Clark, 42 Ala. 229 ; 


S. C., 50 Ala. 326. 


MANNING, J.—The bill in this cause was filed by appellee 
for a decree to sell mortgaged -property to pay a promissory 
note, which the mortgage was made to secure. The note 
was given by appellants to the administrator of their father’s 
estate, who indorsed it to one Pittman, for moneys advanced 
by the latter to pay taxes, and other debts of the estate 
having priority of payment; and Pittman assigned it to ap- 
pellee. The estate was insolvent, and was under adminis- 
tration as such ; and appellants, who were defendants in the 
Chancery Court, claimed to be its largest creditors. Proba- 
bly they were so, though no evidence on that subject was 
introduced ; nor was any charge made in their answer, of 
fraud on the part of the administrator, or of insolvency. 
The bill was demurred to; and the defense relied on is, that, 
under the statutes of this State, which require sales of the 
property belonging to the estates of deceased persons to be 
made at auction, the administrator had no right to transfer 
the note in suit to Pittman ; and that, therefore, his assignee, 
the complainant, acquired no title to it. 

- On the subject of the power of an executor or administra- 
tor, this court said, in Waring v. Lewis (53 Ala. 630): “ He 
has the full legal title to the choses in action of the deceased, 
and is charged with the duty of collecting them, and reducing 
them to possession. He may transfer, release, compound, 
or discharge them, as fully as if he was the absolute 
owner, subject only to his liability to answer to creditors and 
distributees, for improvidence in the exercise of his power. 
No bona fide dealing with him can be impeached—no remedy 
can be pursued against those to whom he may transfer, or 
whom * may release, or with whom he may compound, or 


from whom he accepts satisfaction, of the choses in action, 
unless fraud or collusion can be imputed to them.” Under 
this ruling, the defense cannot be sustained. 

Let the decree of the chancellor be affirmed. 
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Jones v. DeGraffenreid. 


Bill in Equity to establish and quiet title to Homestead Exemp- 
tion. 


1. Homestead exemption; allotment by commissioners, and re-allotment.—When 
the defendant claims a homestead in lands on which an execution has been 
levied by the sheriff, who thereupon appoints commissioners to set apart and 
appraise the homestead (Rev. Code, §§2880-81), and neither party objects to 
the allotment made by them ; the defendant’s title to the homestead so allotted 
becomes perfect, and it is not necessary that there should be a re-allotment as 
against alias executions. 

2. Same; when equity will remove cloud from title.—A court of equity will enter- 
tain a bill to remove a cloud from the title to a homestead exemption, as 
against a purchaser at execution sale, when the owner of the homestead is in 
possession, and can not test his title by an action at law; but this principle 
has no application, where the purchaser at execution sale has already brought 
an action at law, and has recovered a judgment in ejectment for the lands 
claimed. 

3. Same; nature of estate, and in what court asserted.—When a homestead 
exemption has been legally claimed and allotted, the title to it is legal, and 
may be asserted or defended successfully in a court of law; coasequently, the 
owner can not come into equity to assert or protect it, without showing special 
circumstances for the interposition of equity. 

4. Conclusiveness of judgment in ejectment, and when equity will enjoin action.— 
Authorities cited as to the conclusiveness of a judgment in ejectment, as be- 
tween the same parties, on the same t:tle, in subsequent actions; and as to the 
extreme cases in which a court of equity will, by injunction, stop further liti- 
gation; questions not necessary to be determined in this case. The statute 
(Code of 1876, § 2969) ‘*at least shows that the right to bring ejectment be- 
tween the same parties, on the same title, is not limited to one trial.” 


ApprAL from the Chancery Court of Greene. 

Heard before the Hon. A. W. Drtarp. 

The bill in this case was filed on the 29th June, 1874, by 
E. T. DeGraffenreid, against James Jones ; and sought prin-. 
cipally to establish and secure the complainant’s right to a 
homestead exemption in certain lands, of which he hag pos- 
session, against the claim of the defendant as a purchaser at 
sheriff's sale under execution against him. The complainant 
was, and alleged that he had been continuously since 1860, a 
citizen of said county, and the head of a family; and he 
resided on a tract of land which he had owned, containing about 
eight hundred and eighty acres, being parts of sections sev- 
enteen (17), nineteen (19), twenty (20), and twenty-one (21), 
in township twenty-three (23), range one, west. In October, 
1867, said James Jones recovered a judgment against com- 
plainant, in the Circuit Court _~ county, for $9,274, on a 
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debt contracted in 1862; and the records having been de- 
stroyed by fire in 1868, the judgment was substituted in 1869, 
and an execution on the substituted judgment was regularly 
issued, and levied on the said tract of land, with two other 
executions, which were in the sheriff’s hands at the same 
time. The complainant, defendant in execution, having 
claimed a homestead exemption in the lands, the sheriff ap- 
— three commissioners to set apart and appraise the 


omestead ; and they made their report in writing, dated. 


February 11, 1870, in which they stated that, “having been 
duly sworn by the sheriff to divide and lay off said home- 
stead fairly and impartially,” they “proceeded to lay off 
the following lands, as a homestead for said E. T. DeGraffen- 
reid, taking into consideration the improvements thereon : 
the west half of the north-west quarter, section twenty, and 
the west half of the south-west quarter, section seventeen, 
township twenty-three, range one, west.” No sale was made 
under this execution, for want of time, and it was returned 
for an alias. An alias execution was issued, which went into 
the hands of a succeeding sheriff, on the 23d June, 1870, and 
was by him levied on the following lands: “the south half 
of section seventeen, the east half of the north-east quarter 
ef section nineteen, and the north half of section twenty,” in 
said township and range ; and he made the following return 
on the execution: “The within lands were sold to James 
Jones according to law, on the day of sale, for $1.15 per acre, 
and terms complied with, October 24, 1870.” Another exe- 
cution was afterwards issued on said judgment, and went 
into the hands of a succeeding sheriff, by wom it was levied, 
April 3, 1872, on the following lands: “the west half of the 
north-west quarter, and the west half of the south-west quar- 
ter of section twenty-one,” in said township and range ; and 
in his return on the execution he stated, that he had sold 
the said lands, on the 6th May, 1872, to said James Jones, 


‘who became the purchaser at the price of $53.60, which was 


not enough to satisfy the costs. While this execution was 
in the ‘hands of the sheriff, to-wit: on the 20th April, 1872, 
the defendant made an affidavit before a justice of the peace, 
and filed it with the sheriff, claiming the lands levied on as 
his homestead; but the claim was disregarded by the 
sheriff. 

On the 31st May, 1872, said Jones brought a statutory 
action in the nature of ejectment, to recover the lands which 
he had bought at the sheriff’s sales, which were described 
in the complaint as “the south half of section seventeen, the 
east half of the north-east quarter of section nineteen, the 


north half of section twenty, the west half of the north-west 
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quarter, and the west half of the south-west quarter of sec- 
tion twenty-one,” in said township and range. At the April 
term, 1873, a motion was made by the defendant in execution 
to set aside both of the sheriff's sales; which motion was 
sustained and granted by the court, at its April term, 1874, 
as to the last sale, but overruled and refused as to the first, 
unless said defendant would refund the amount paid by said 
Jones on his purchase at that sale, which the defendant de- 
clined to do. At the same term, the complaint in the action 
at law was amended, by striking out the lands the sale of 
which had been set aside; and judgment by default was ren- 
dered for the plaintiff in that action, for the lands bought at 
the first sheriff’s sale. A writ of possession was issued on 
this judgment, under which the sheriff notified the parties 
in possession of the lands to pay rent to said Jones; and 
another execution on his first judgment was issued, and levied 
on the one hundred and sixty acres of land which he had 
not recovered in his ejectment suit. This was the state of 
facts existing when the bill was filed. 

The bill alleged, as grounds of equitable relief against these 
proceedings at law, that the first sheriff’s sale was not in 
fact made on the day specified in the advertisement, nor was 
any public notice of its postponement made on that day; 
that it was made on a subsequent day, not authorized by law, 
and without any notice to the complainant, who had no 
knowledge of it until about one year afterwards; that he 
notified the sheriff of the homestead which had been allotted 
to him by the commissioners, and that he again claimed the 
same as his homestead; that the sheriff disregarded his 
claim of exemption, and sold the lands in disregard of bis 
rights, and by collusion with the said Jones, who became 
the purchaser. The bill alleged, also, that the commission- 
ers made a mistake in their allotment of the homestead, 
inserting the west half of the north-west quarter of section 
twenty, instead of the east half of the north-east quarter of 
section uineteen, which was in fact selected by le and 
which the commissioners intended to allot to him; and the 
complainant stated in his bill that he selected this parcel as 
his homestead, if allowed to do so. The prayer of the bill 
was, that the court would “order and decree that the home- 
stead which should have been duly allotted by appraisers 
appointed by said White as sheriff in October, 1870, shall be 
considered as duly allotted, and by proper decrees be secured 
for your orator as the head of a family; or, if that be not 
proper, that the allotment made by said commissioners be 
carried into effect, and be ratified and confirmed, and b 
proper decrees secured to your orator as the head of a fami- 
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ly ; and that, if the mistake be true, it may be so reformed 
as to speak the truth of what was intended; and that the 
said allotment, as so reformed, be secured to your orator as 
the head of a family; and that said defendant be required 
to pay the damages, special or otherwise, as alleged and 
proved, including the costs in this cause; and that he be 
perpetually enjoined from enforcing said writ of possession, 
until a homestead shall have been duly allotted to your 
orator, and be required to pay the damages he has sustained, 
or which may acerue from enforcing said writ of possession ; 
and that he be enjoined from selling and suing for said one 
hundred and sixty acres of land now advertised to be sold, 
until a homestead bas been duly allotted to your orator; 
and, if necessary, that proper persons be appointed to allot 
said homestead, or to make partition between your orator 
and said defendant ;’ and the general prayer was added, for 
other and further relief. 

The defendant answered the bill, admitting its allegations 
so far as consistent with the facts above stated, and denying 
the other allegations ; denying that there was any fraud, col- 
lusion, or irregularity, in the sheriff’s sale at which he pur- 
chased, and alleging that it was in all respects legal, regular, 
and valid; insisting that the complainant had repudiated 
and forfeited the allotment of a homestead made by the com- 
missioners, by the inconsistent claim afterwards made by 
him ; denying that the complainant was entitled to the ex- 
emption claimed in the bill, but declaring his willingness 
that a homestead might be allotted to him in section twenty- 
one, according to his claim and motion in the Circuit Court. 
He incorporated in his answer a demurrer to the bill for 
want of equity, because it showed that the right to claim a 
homestead exemption was forfeited and lost; because the 
complainant had an adequate remedy at law; because the 
complainant did not offer to do equity; and because the 
claim of homestead set up in the bill is not authorized by 
the laws now in force. 

The chancellor overruled the demurrer, and held that the 
bill contained equity—that it might be regarded “as a bill 
to remove a cloud from the homestead exemption of the 
complainant, and, having effected this, to enjoin the defend- 
ant from molesting him in the quiet enjoyment of it;’ and 


on final hearing, on pleadings and proof, he rendered a decree 
for the complainant, declaring that he was entitled to the 
homestead allotted to him by the commissioners—that no 
re-allotment was necessary, that the allotment was conclu- 
sive on both parties, and was not impaired or in any manner 


affected by the subsequent sheriff’s sale ; enjoining the de- 
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fendant from molesting the complainant in the quiet enjoy- 
ment of his homestead, and remitting the complainant to his 
action at law for damages. The overruling of the demurrer, 
and the final decree, are now assigned as error. 


W. & J. Wess, for appellant.—l. The complainant’s rem- 
edy, if he had any, was at law. If the sheriff sold the home- 
stead, after it had been legally claimed and set apart, without 
legal notice, and in collusion with the plaintiff in execution, 
it makes out a clear case of trespass and abuse of process. 
Hilliard on Torts, ch. 30, $$ 21-33; 6 Ala. 221. Or, the 
defendant in execution might have had the sale set aside, on 
motion, in the court from which it issued.—9 Porter, 679; 
6 Ala. 221; 39 Ala. 131. 

2. His homestead exemption, if he was entitled to any, has 
been lost and forfeited by his own laches and negligence, and 
a court of equity will not relieve him.— Bell v. Davis, 42 Ala. 
460; 30 Ala. 225; 37 Ala. 390; 2 Story’s Eq. Jur. 874; 17 
Ala. 672. 

3. The complainant does not show any right to a home- 
stead exemption in the lands. In 1870, when the land was 
sold under execution, the Revised Code was the law govern- 
ing exemptions.— Willer v. Mara, at the last term. That law, 
as contained in sections 280-81, was repealed by ordinance 
in 1868, and was not restored by statute until 1877. He can 
not claim under the law of April, 1873, because it was passed 
after the sale; and that law repealed all exemption laws 
then existing. He can not claim under the constitution of 
1868, because the judgment was founded on a debt created 
in 1862. 

4. The bill was not filed to remove a cloud from the home- 
stead exemption, or to enjoin the defendant from molesting 
him in its enjoyment; nor can it be sustained on that ground. 
Daniel v. Stewart, at the last term. 


SnEDECoR & CockRELL, and Tos. J. Say, contva.—1l. The 
complainant’s homestead was claimed and allotted to him in 
accordance with the provisions of the law existing in 1870, as 
contained in the Revised Code, $$ 2880-81. The constitu- 
tion of 1868 applied only to exemptions against debts con- 
tracted after its adoption. The ordinance of 1868 was with- 
out legislative authority, if not unconstitutional.—Plowman 
v. Thornton, 52 Ala. 569. The repealing clause in the act of 
1873 was not intended to take away rights of exemption 
which had been allowed and perfected, and such a construc- 
tion can not be given to it—this would be the deprivation of 
vested rights. 








SS 
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2. No forfeiture or waiver of this homestead right appears 
on the face of the bill, and none is brought to light by the 
evidence. On the contrary, the complainant has been per- 
sistent and unremitting in the assertion of his rights; while 
they have been disregarded and ignored, in spite of his 
claims and protests, and he isdriven into a court of equity, 
as a last resort, to prevent his actual ejection from the pos- 
session. In Bell v. Davis, 42 Ala. 460, the homestead was 
held to have been lost, because the defendant had failed to 
make any claim whatever; and, even to that extent, the case 
is a hard one, in depriving the wife and children of a home 
and shelter, and it ought not to be extended. 

3. The jurisdiction of a court of equity, under the facts 
disclosed by the pleadings and proof, may be maintained on 
the ground of removing a cloud upon the title.—J win v. 
Lewis, 50 Miss. 363; Harrington v. Uttertack, 57 Mo. 519; 
Vogler v. Montgomery, 54 Mo. 577; Tucker v. Kenniston, 47 N. 
H. 267; Conklin v. Foster, 57 Illinois, 104; 10 Iowa, 131; 
Smythe on Homesteads, § 442. The jurisdiction of equity, 
in a similar case, was upheld in Andrews v. Melton, 51 Ala. 400. 
The complainant is in actual possession of the homestead, 
and that gives him the right to file the bill. If he had suc- 
cessfully defended the action at law, the purchaser might 
have brought another action of ejectment; or he might sue 
out another execution, and again levy on the homestead. 


STONE, J.—We agree with the chancellor, that there is 
nothing in this record which authorizes the reformation of 
the allotment of homestead, made by the commissioners. 
They selected and allotted the west half of the south-west 
quarter of section seventeen, and the west half of the north- 
west quarter of section twenty, township twenty-three, range 
one, west; and appellee’s claim must be limited to those 
particular numbers of land. According to the testimony, 
they embrace the residence of DeGraffenreid, and most of 
the out-buildings. We think the allotment was sufficiently 
certain and definite, under sections 2880-81 of the Revised 
Code; the law which governed the claim at the time the 
homestead was set off. 

We also agree with the chancellor that, this allotment 
having been made by commissioners duly appointed, when 
executions were in the hands of sheriff Cole, it was not 
necessary for DeGraffenreid again to assert his claim, or 
have a new allotment, when alias executions went into the 
hands of Cole’s successor in office. The right to occupy, 
and to remain in undisturbed possession, was secured to 


DeGraffenreid by the allotment. No objection or exception 
Von. Lx. 
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to that allotment had been filed by any one, so far as we are 
informed ; and it must be regarded as acquiesced in by De- 
Graffenreid, and by the execution creditors, in part deréga- 
tion of whose claims the assignment was made. 

White, the successor in office of sheriff Cole, levied upon 
and sold seven hundred and twenty acres of land as the 
puoety of DeGraffenreid, including the lands which had 

een set off as homestead ; Jones, the appellant, became the 
purchaser, and received the deed of the sheriff, conveying 
the lands to him. Jones brought his statutory action of 
ejectment against DeGraffenreid for the recovery of the lands, 
recovered in his suit, and, under a writ of possession, was 
put in possession of all the lands, except the homestead. 
This DeGraffenreid continued to occupy, by permission of 
Jones. The present bill was then filed, the chief object of 
which was to secure his homestead, and to be quieted in his 
possession. The bill avers most of the facts above stated, 
and the others are shown in the pleadings and proofs. No 
excuse is offered, or attempted to be given, why the action 
of ejectment was not defended at law. 

2. One ground on which the equity of this bill is sought 
to be maintained is, to remove a cloud from the plaintiff’s 
title; and the following authorities are relied on in support 
of this view: Jrwin v. Lewis, 50 Miss. 363; Vogler v. Mont- 
gomery, 54 Mo. 577; Harrington v. Utterback, 57 Mo. 519; 
Tucker v. Kenniston, 47 N. H. 207. We do not gainsay the 
authority of these cases. But the principle, on which equity 
intervenes to remove a cloud, or impending cloud, from the 
title, is, that the party, being in possession, can not bring an 
action at law to establish his title, or to test its strength ; 
and it is unreasonable that he shall be required to stand in 
suspense, until it suits the interest or caprice of his adver- 
sary to bring suit; his title, in the mean time, resting under 
distrust, while he is at all times liable to lose the benefit of 
important evidence, by the death of witnessess.—See Hea v. 
Longstreet, 54 Ala. 291. These reasons do not apply to the 

resent suit, which was begun, not only after his adversary 
had commenced suit for the recovery of possession, but after 
that suit had been determined by a recovery of the premises. 
This bill can not be maintained on this ground. 

3. Homestead, when legally and successfully claimed, is a 
legal seizin, and will maintain or defeat an action of eject- 
ment, as the case may be. The owner of such homestead 
has a complete and adequate remedy at law; and this, itself, 
is a full answer to a bill filed for its assertion, unless there 
be some special, equitable reason shown, why the powers of 
the Chancery Court should be invoked, None is shown in 
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this case. Neither is any reason averred or shown, why the 
Chancery Court should grant relief, in the nature of a new 
trial at law.—See 1 Brick. Dig. 666, § 376. 

4. The action of ejectment stands on rather peculiar 
grounds, as to the conclusiveness of judgments rendered 
therein. As a general rule, nfany suits may be maintained 
for the same property, on the same title, and between the 
same parties ; and a recovery in one or more suits will be no 
bar to a further suit. But this is mainly owing to the ficti- 
tious proceedings in which such suits are usually clothed. 
How far such suits and recoveries are evidence of the facts 
adjudged, binding on the parties in other litigation, we need 
not now determine.—See 2 Phil. Ev., Cow. & Hill’s and Edw. 
Notes, 11 ; 2 Whar. Ev. § 765; Stark. Ev. by Sharswood, 111; 
Doe v. Harlow, 12 Ad. & El. 40; Doe v. Thomas, 1 Tyrwh. 
410; Bailey v. Fairplay, 6 Bin. 450; Rogers v. Haines, 3 Greenl. 
362; Richardson v. Stewart, 2 Serg. & R. 84; White v. Kyle, 
1 Serg. & R.515. And in some extreme cases, chancery will 
interpose by injunction, to put a stop to litigation; but the 
present case presents none of the features which justify such 
interposition.—High on Inj. $$ 53, 62, 63; Adams on Eject- 
ment, by Til. 352, and notes; Calhoun v. Druming, 4 Dall. 120; 
Cherry v. Robinson, 1 Yeates, 525; Eldridge v. Hill, 2 Johns. 
Ch. 281; Leighton v. Leighton, 1 Pr. Wms. 671; Earl of Bath 
v. Sherwin, 1 Bro. P. C. 266; Dearden v. Lord Byron, 8 Price, 
417; Doe v. Huddart, 2C. M. & R. 316. See, also, Pollard 
v. Baylor, 6 Munf. 433. 

Our statute (Code of 1876, § 2959) has rendered it unneces- 
sary to employ the fictitious proceedings in actions of eject- 
ment, and the suit between these parties was brought under 
that statute. To what extent, if any, that statute will affect 
the judgment as an instrument of evidence, the wants of this 
case do not require us to decide. Section 296) does limit 
the number of suits in ejectment that may be brought “be- 
tween the same parties, in which the same title is put in 
issue,’ when the judgments are in favor of the defendant. 
This, at least, shows that the right to bring the action of 
ejectment between the same parties, on the same title, is not 
limited to one trial. 

The decree of the chancellor is reversed, and the bill here 
dismissed, at the cost of appellee, in this court and in the 
court below. 
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Brewer v. Bain. 
Bill in Equity for Settlement of Partnership Accounts. 


1, Statutory provisions as to arbitrations and award.—Statutory provisions, 
prescribing the mode of submission to arbitration, and the requisites of an 
award, are not in abrogation of the common law, unless expressly so declared. 

2. Submission of ‘matters in controversy;” what is included.—Under a general 
submission of ‘‘the matters in controversy” between the parties, without any 
further description, if the parties appear before the arbitrators, and submit 
their partnership accounts and transactions, this renders certain and definite 
the subject-matter of the submission, and the award will be referred to it. 

3. Conclusiveness of award.—An award, valid on its face, may, like a judg- 
ment or decree, be pleaded in bar of a subsequent suit founded on the same 
claim or demand, and cannot be collaterally impeached: if the plaintiff assails 
its validity, on account of extrinsic facts, he must amend his bill, and state 
specifically the facts on which he relies to avoid it. 

4. Execution of submission; ratification of unauthorized siqnature.—A person 
who did not himself sign the submission, but whose name was signed by an- 
other jointly with bis own, and who appeared before the arbitrators, and en- 
tered into the arbitration without objection, thereby ratified the signature, if 
it was unauthorized, and is bound by the award, 

5. Who must male award.—Under a submission to two persons named as 
arbitrators, ‘‘they to choose a third man, and their award to be final,” an 
award rendered by the two only, without calling in a third, would be void; 
but, if the matters submitted relate only to personal property, the terms of the 
submission may be modified by parol; and if the parties appear before the 
two arbitrators, and agree to dispense with the selection of a third person, an 
award may be rendered by the two only. 

6. Certainty and finality of award.—An award must ve certain, and must 
dispose of all the matters submitted; but, under a general submission of ‘the 
matters in controversy” between the parties, an award of a specified sum of 
money, as due from one to the other, is sufficient on its face; and if the 
matters actually submitted were certain partnership transactions between the 
parties, such an award cannot be collaterally impeached, on the ground that 
it does not decide how the outstanding partnership debts are to be paid, or 
make any disposition of the partnership property received by one partner in 
excess of that received by the other, in the absence of appropriate allegations 
and proof that these matters were brought before the arbitrators. 

7. When award will be set aside, as unconscionable, or oppressive-—That an 
award is unconscionable, or oppressive, may be a good ground for setting it 
aside in equity, at the suit of the losing party, when he is free from all fault 
or negligence in the matter; but he cannot complain that it works him a 
wrong or injury, when he failed to adduce before the arbitrators the evidence 
on which he relies to show such wrong or injury. 

8. When award will be set aside, on account of error in law.—Errors of law, 
committed by arbitrators, will not vitiate an award, unless it appears that 
they intended to be governed by the law, and were mistaken in the applica- 
tion of well established principles. 


AppEaL from the Chancery Court of Pickens. 

Heard before the Hon. W. A. Dmxarp. 

The bill in this case was filed on the 21st March, 1871, by 
John N. Bain, against Raleigh Brewer, and sought an account 
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and settlement of certain partnership transactions between 
them in farming during the year 1870. The lands cultivated 
by the parties belonged to said Brewer, and were situated 
in Noxubee county, Mississippi, adjoining Pickens county, 
Alabama, where the parties lived, and where the contract 
was made. The first contract was dated January 1, 1869, 
and was in these words: “ We, the undersigned, have this 
day made the following contract : R. Brewer will furnish the 
land, rent free, and John N. Bain will work the place free of 
charge ; that is, R. Brewer puts the land against Bain’s ser- 
vices, and we go halves in all expenses for the year 1869 and 
profits,” ete.; with particular descriptions of the personal 
property put in by each, and other stipulations. This con- 
tract was signed by both of the parties, and, at the expira- 
tion of the year, was renewed for another year. The bill 
alleged that the partnership had terminated ; that the part- 
nership accounts had never been settled ; that the defendant 
had exclusive possession of the partnership property, was 
largely indebted to the plaintiff, and refused to make a settle- 
ment. The defendant answered the bill, admitting the exe- 
cution of the contract, and the cultivation of the land under 
it during the years 1869 and 1870, but denying that it created 
a partnership between him and the plaintiff; and he pleaded, 
in bar of the relief sought by the bill, that the matters in 
controversy between them, growing out of the said contract, 
had been submitted to arbitration, and that the award of the 
arbitrators was conclusive. 

The submission to arbitration, which was dated the 3d 
January, 1871, was signed by R. Brewer and “J. N. & H. 
Bain,” and was in these words : “We, the undersigned, agree 
to refer the matters in controversy between us to ‘D. C. Tay- 
lor and H. G. Windham, they to choose a third man, and 
their award to be final.” The award of the arbitrators, which 
was dated the 11th January, 187i, and signed by said Wind- 
ham and Taylor, was in these words : “We, the undersigned, 
referees selected by R. Brewer and J. N. and H. Bain to de- 
cide and state certain matters between them, have examined 
the claims and statements of the several parties, and heard 
all evidence introduced by them. Upona full hearing of the 
same, and consideration thereof, [we| agree upon the follow- 
ing statement, which we believe to be just and correct, as 
near as we could arrive at the same from the evidence and 
written agreement between the parties, to-wit: amount due 
R. Brewer to be twelve hundred and eighty-five 61-100 dol- 
lars, $1285.61.” 

On final hearing, on pleadings and proof, the chancellor 


held, that the award was uncertain, indefinite, unconscion- 
Vou. LX. 
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able, and must have embraced matters which were not in- 
cluded in the submission; particularly a claim by the de- 
fendant, for damages to his plantation during the years 
1869-70, by the decay of houses and fences, the filling up of 
ditches, etc. He therefore set.aside the award, and ordered 
a reference to the register as to the matters of account; and 
on the coming in ot the register’s report, to which there were 
numerous exceptions, he rendered a decree requiring the de- 
fendant to pay into court the sum of $3,126.90, as the amount 
due from him to the complainant. From this decree the 
defendant now appeals, and here assigns as error—lIst, that 
the court below erred in not dismissing the bill; 2d, in setting 
aside the award; 3d, in each decree rendered against the 


appellant ; 4th, in overruling his several exceptions to the 
register’s report. 


R. H. & R. I. Surrn, and L. M. Strong, for appellant.— 
1. “When a bill is filed for a general account, and the defend- 
ant sets up a stated avcount in bar, the plaintiff must amend 
his bill ; because a stated account is, prima facie, a bar, till 
the particular errors in it are assigned. Upon the same 
ground, it has been held, that an award isa bar toa bill 
brought for any of the matters intended to be bound by it; 
and that if a bill is filed to set aside the award, as not being 
final, the specific objection to it must be stated upon the 
bill.’—1 Daniell’s Ch. Pl. & Pr. 371-2. See, also, Caton v. 
Willis, 5 Tred. Eq. 335; Dawson v. Dawson, 1 Atk. 1; Story’s 
Eq. Pl. §§ 795, 798, 803; Vandyke v. Brown, 4 Halst. N. J. 
657, 795; Mebane v. Mebane, 1 Tred. Eq. 403; Badger v. Bad- 
ger, 2 Wallace, 87 ; Routh v. Peach,2 Anst. 519; Duckworth 
v. Duckworth, 35 Ala. 70. This grows out of the undeniable 
doctrine, that awards, stated accounts, and releases, like 
judgments, may not be collaterally attacked, but can only be 
assailed directly by bill in the nature of a bill to impeach 
or open them; and such bills must specify the errors, mis- 
takes, or frauds on which the attack is based. The bill, in 
this case, does not attack the award: it does not even notice 
the award, but ignores it altogether, and proceeds on the 
idea that there never was any submission or award. 

2. But, even if the pleadings had been properly framed to 
attack the award, no sufficient reason is shown to impeach it. 
Itis the duty of all courts to encourage arbitrations, and awards 
will not be disturbed, when valid on their face, except for 
fraud, partiality, or corruption on the part of the arbitra- 
tors.— Rev. Code, $$ 3148, 3160-61; Tuskaloosa Bridge Co. v. 
Jemison, 33 Ala. 476; 29 Ala. 325; 8 Ala. 548; 2 Stew. 130. 
Under a proper construction of the submission, it was not 
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necessary that the two arbitrators should select a third, 
unless they disagreed: the presence of a third man could 
not have changed the result. The parties themselves put 
this construction on the submission, and submitted their 
claims to the decision of the two arbitrators, whom they had 
themselves selected, without objection ; and neither one of 
them can now be heard to say that the arbitrators had no 
authority to act.—Diedrich v. Richey,2 Hill, 271; Caldwell 
on Arbitration, 103; 5 Mees. & W. 25 ; Jesse v. Carter, 28 Ala. 
475 ; Boston Water Power Co. v. Gray, 6 Metcalf, 331; Un- 
derhill v. Van Courtland, 2 John. Ch. 339; 1 Atk. 63; 3 Atk. 
494; 1 Vesey, 11; 4 Mod. 226; 4 Watts & Ser. 205; Haw- 
kins v. Colclough, 1 Burr. 274; 2 Bay,370; 1 Wash. 14-15; 
8 Munf. 8; 7 Cranch, 171; 17 Louisiana, 471; Davis v. For- 
shee, 34 Ala. 107; Morse on Arbitration, 171; 3 Watts, 126; 
25 N. H. 381; 10 Pick. 275; Willingham v. Harrell, 36 Ala. 
583. Nor is the award open to the objection that it is want- 
ing in certainty and definiteness. It merely states, as the 
result of the arbitrators’ calculations and decisions, that a 
specified sum is due from one party to the other; and this 
is all that was necessary. They were not required to enter 
into details, and show how they disposed of each particular 
item submitted to them.—Morse on Arbitration, 408-10; 
Tuskaloosa Bridge Co. v. Jemison, 33 Ala. 476; Davis v. For- 
shee, 34 Ala. 107; 16 Vermont, 450. If the arbitrators went 
beyond the submission, and decided matters not embraced 
in it, as the chancellor supposed, there is nothing in the 
record to show it; and it is difficult to see how they could 
have done so, since they had no evidence before them, ex- 
cept the accounts and statements submitted by the parties 
themselves. Their award cannot be impeached by evidence 
which was not before them, unless it shows that they were 
guilty of fraud, corruption, or partiality. Arbitrators are 
not required to decide according to the strictness of the law, 
but may abate something in favor of natural equity. Acting 
in good faith, they may take into account equity and good 
conscience, and follow their own views of justice; and if the 
award itself does not show that, intending to folféw the law, 
they missed it, it will not be set aside on account of a mis- 
take of law.—2 Story’s Equity, $$ 1453-4; Knox v. Symond, 
1 Vesey, 369; Boston P. W. Co. v. Gray, 6 Metcalf, 131 ; 
Fairchild v. Adams, 11 Cush. 549; 2 Gallison, 61; 6 Pick. 
148 ; 10 Pick. 348; Ward v. American Bank, 7 Metcalf, 486 ; 
6 Humph. 171. 

3. An amendment of the bill would be, substantially, a new 
case; and it ought not to be allowed, unless the court can 


eteanty see that, under such new bill, the award ought to be 
OL, LX. 
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set aside. But, all the evidence adduced being insufficient to 
impeach the award, even if the bill had been properly framed 
in the first instance, or should be now amended, it ought to 
be finally dismissed by this court. 


M. L. Sransex, Joun T. Terry, and Warts & Watts, contra. 
1. The submission required the selection of a third arbi- 
trator, and an award rendered by two only is void.—Caldwell 
on Arbitration, 226; MeCrary v. Harrison, 36 Ala. 577 ; Short 
v. Pratt, 6 Mass. 496; Green v. Miller, 6 John. 39; Watson 
on Awards, 73; Patterson v. Leavitt, 4 Conn. 50; 2 Greenl. Ev. 
§$ 74; Morse on Arbitration, 162, and authorities cited ; 
7 Wendell, 534. There was no waiver of this fatal defect, 
even if the presumption of a waiver could arise in such a 
case. The language and the conduct of the complainant, 
when the award was announced, as testified to by Taylor 
himself, show that he was not aware that the arbitrators 
were proceeding to make an award without calling in a third 
man ; and he himself swears that he did not sign the sub- 
mission, and never saw it until he then picked it up, and 
he cannot be held to have waived a compliance with its 
terms. 

2. When an award is unconscionable, or grossly unjust, it 
will be set aside.—Chambers v. Crook,42 Ala. 171; Baird v. 
Crutchfield, 6 Humph. 171; Caldwell on Arbitration, 170. 
The award in this case is shocking to the sense of justice; 
and the testimony of the arbitrators themselves shows that it 
was rendered without examining any witnesses, or hearing 
testimony ; that they merely took the papers submitted by 
the parties, added up the result, and struck a balance ; and 
this in a case involving partnership transactions, complicated 
accounts, claims and counter claims, and damages liquidated 
and unliquidated. Their finding could only have been based 
on the claim for damages, set up in the defendant’s answer, 
which was outside of the submission, and outside of the part- 
nership contract.— Cutting v. Carter, 29 Vermont, 72 ; 2 Story’s 
Equity, § 1452 c.; Caldwell on Arbitration, 374, note 1; 
Woodworth v. Van Buskirk, 1 John. Ch. 432; Emerson v. Udall, 
13 Vermont, 477; Bean v. Farnam, 6 Pick. 274. 

3. The award is wanting in requisite certainty and finality. 
While deciding matters outside of the submission, it decides 
nothing as to the outstanding partnership debts, and noth- 
ing as to the large surplus of corn and cotton received by 
Brewer in excess of his share. These matters were clearly 
included in the submission, and the failure to decide them 
renders the award invalid.—Rider v. Fisher, 3 Bing. N. C. 
874; Caldwell on Arbitration, 242; Adams’ Equity, 191-2; 
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12 Wendell, 380 ; 11 Wheaton, 446; Chace v. Westmore, 13 
East, 358. 

4. The character of the award, as developed by the testi- 
mony, is such as to warrant the inference of misconduct on 
the part of the arbitrators, which render the award void. 
Van Cortlandt v. Underhill, 17 John. 405; Ives v. Metcalfe, 1 
Atk. 64; Bumpass v. Webb, 4 Porter, 65; Butcher of Croyden’s 
case, 3 Eng. Ch. R. 76; 2 Vernon, 251; High on Injunctions, 
$$ 71, 162; Adams’ Equity, 193; Hartshorn v. Cottrell, 1 
Green’s Ch. 297; 1 Sch. & Lef. 204; Morse on Arbitration, 
535; 2 Story’s Equity, $$ 1451-54. 


BRICKELL, C. J.—The bill was filed by the appellee, for 
a settlement of the accounts of a partnership in planting, 
averred to have existed with the appellant in 1870, and to 
compel the appellant to account for property of the partner- 
ship, which, it is averred, he had converted to his own use. 
The answer denies the material allegations of the bill, and 
pleads, in bar of the relief sought, that the matters in con- 
troversy had been submitted to the arbitrament and award 
of Hugh G. Windham, and D. C. Taylor, who had rendered 
their award, ascertaining and declaring that the appellee 
was indebted to the appellant, on account of such matters, 
in the sum of twelve hundred and eighty-five 61-100 dollars. 
The final hearing was on the bill and answer, and proof ad- 
dressed to the allegations of the bill, the matters of account, 
and to the fact of the submission and award. The chancel- 
lor declared that the award was not a bar, because it was 
uncertain ; because, in arriving at their conclusions, the arbi- 
trators must have considered matters not submitted to them; 
and lastly, because he regarded it as hard, unconscionable, 
and oppressive on the appellee. A decree was rendered, or- 
dering an account in conformity to the prayer of the bill, 
and giving special instructions to the register, as to the mode 
of taking the account. A final decree was rendered, adjudg- 
ing a large amount to be due the appellee from the appellant; 
from which decree this appeal is taken, and numerous erors 
are assigned. 

1. It is obvious that the question meeting us at the thresh- 
hold of our consideration of the case, is the fact of sub- 
mission and award ; for, if that fact is proved affirmatively, 
in the present state of the pleadings, the award is a positive 
bar to the relief sought by the bill. Parties have an unqual- 
ified right to submit all controversies, involving pecuniary 
demands, or property, and rights of property, to the arbi- 
trament of those in whom they confide, and whom they deem 


competent to determine them, rather than to enter on litiga- 
VoL. LX. 
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tion, by pursuit of remedies in courts established by law. 
This mode of adjusting controversies, the statute declares, it 
is the duty of all courts to encourage ; and, in this respect, 
the statute is simply declaratory of the principles which 
courts of law and equity had observed for soe period prior 
to its enactment.— Young v. Leaird, 30 Ala. 371. The com- 
mon law recognized the right; and, though statutes may 
prescribe the mode of submission, and the requisites of an 
award, they are not, unless so expressly declared, in abroga- 
tion of the common law.— Byrd v. Odem, 9 Ala. 755. 

2-3. The object of the parties, in the submission of a con- 
troversy to arbitrament,is the ascertainment and determina- 
tion of their respective rights, and the silencing of litigation; 
and this object would fail, if the award, when rendered, had 
not the finality and conclusiveness of a judgment or decree 
of a court of competent jurisdiction. Such is the effect and 
operation the law accords to it, when it is within the sub- 
mission, and determines and disposes of the matters in dis- 
pute.—Morse on Arbitration, 487. As the claim or demand, 
which is the subject of suit, is merged in the judgment ren- 
dered, the claims or demands submitted to arbitration are 
merged in the award rendered ; and like a judgment or decree, 
the award may be pleaded in bar of any subsequent suit, 
founded on such claim or demand.—Morse on Arbitration, 
490. 

The submission before us is very general in its terms. 
There is no other description of the subject of submission, 
on which the arbitrators must award, than the matters in con- 
troversy. To this general term the parties gave a definite 
application, when they appeared before the arbitrators, sub- 
mitted their partnership transactions, and litigated their 
respective demands as partners. The subject-matter of sub- 
mission was thereby rendered certain ; and to that the award 
must be referred.—Price v. White, 27 Mo. 275; Woodward v. 
Atwater, 3 lowa, 61. 

An award can not be assailed collaterally.— Woodrow v. 
O’ Conner, 28 Vt. 776. When pleaded in bar to a bill in 
equity, seeking relief as to matters it embraces, if on its face 
it is valid, the force and effect of a judgment must be allowed 
to it. If the complainant assails its validity, for extinsic 
facts, the bill must be amended, and these facts must 
be stated specifically. The principle is the same, as 
when a release is pleaded; or when, to a bill for gen- 
eral account, a stated, or a settled account is pleaded. 
Decrees must be founded on, and supported by pleading. 
Proof, without corresponding pleading, will no more author- 
ize a decree, than pleading without corresponding proof. 
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Caton v. Willis, 5 Tred. Eq. 335; McKinley v. Irvine, 13 Ala. 
593; Paulling v. Lee, 20 Ala. 753; Crabb v. Thomas,25 Ala. 
212. A larger latitude, and less certainty of averment, may 
have been indulged by a court of equity, than was originally 
tolerated in courts of law. But,asis said in Duckworth v. 
Duckworth, 35 Ala. 70, “It is a cardinal rule, founded in 
good sense, that a bill must show the complainant’s claim or 
title to relief, with such accuracy and clearness, and with such 
certainty, that the defendant may be distinctly informed of 
the nature of the case which he is called on to meet: mat- 
ters essential to the complainant’s right to relief must appear, 
not by inference, but by direct and unambiguous averment.” 
The award, if valid on its face, is prima facie a bar to this 
suit, when connected with the evidence that the parties ap- 
peared before the arbitrators, and submitted for their deter- 
mination their partnership transactions, and their liability 
to each other growing out of their relations as partners—the 
matters which form the gravamen of the bill, and in respect 
to which relief is sought. Until the bar of the award is re- 
moved, of these matters there can be no examination. If the 
bill assailed the award only, without allegation of the origi- 
nal transactions, and the injury he had suffered from it, the 
insufficiency of it would be admitted. Claiming relief on the 
original transaction only, without impeaching the award, 
which forecloses all inquiry into them, it is equally in- 
sufficient. In either instance, but a part of the case is dis- 
closed, and but a part of the facts on which the right of relief 
depends are put in issue. Hence, the general rule we have 
stated, that an award can not be collaterally impeached by 
evidence. The grounds of objection to it must be stated 
with precision.— MVillingham v. Harrell, 36 Ala. 583; Routh v. 
Peach, 2 Anst. 519; Todd v. Barlow, 2 Jouns. Ch. 551 ; Evert 
v. Evert, 5 Md. 353; 1 Dan. Ch. Pr. 371. 

We concede the proposition, urged by the counsel for the 
appellee, that the defendant, relying on an award as a bar, 
must show its existence, and its prima facie validity; and 
when offered in evidence, objections addressed to the fact of 
its existence, or to its invalidity, will be entertained. But, 
when its existence is shown, objections to its validity must 
be supported by matter apparent on its face, and not by 
matter extrinsic, which is not in issue. 

4. The only objection, addressed to the existence of the 
award, is, that it is not shown the appellee entered into the 
submission. The answer could well be, that the fact is not 
disputed, either by pleading or evidence. But it clearly ap- 
pears that he did enter into it. True, the submission appears 
to have been signed by H. Bain, in the joint names of H. & 
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J. N. Bain. The appellee recognized the signature, appeared 
before the arbitrators in person, and without objection en- 
tered into the arbitration. If the signing was without pre- 
vious authority, he thereby ratified it, and the ratification 
renders it obligatory. 

5. Another objection urged, which does not depend upon 
extrinsic facts, is that the submission required the arbitra- | 
tors to select a third person, to act with them in the deter- 
mination of the controversy, and that failing to make such 
selection,’ or, rather, the award not disclosing that such 
selection was made, and is the award of the arbitrators 
named and such third person, it is void. This objection 
would be well taken, and would be fatal to the validity of 
the award, if it was not shown that the appellee consented 
to dispense with the selection of such person, and that the 
arbitrators named should proceed to hear and determine the 
matters submitted. The matters in dispute were mere pecu- 
niary demands, and claims to personal property, which may | 
be created, extinguished, or released, without writing. The 
original submission would have been valid, if merely verbal ; 
and subsequent modifications of it by parol were operative. 
Valentine v. Valentine, 2 Barb. Ch. 437. 

6. The remaining objection to the award is, that it is want- 
ing in certainty, and does not finally determine the matters 
in controversy. The want of certainty and finality is sup- 
posed to rest in the failure of the arbitrators to declare and 
decide how the outstanding debts of the partnership were 
to be paid, or what disposition was to be made of the excess 
of partnership property Brewer had received. Certainty is 
essential to the validity of an award ; and if, when compared 
with the submission, the courts cannot ascertain what it de- 
cides, it is void.— Reynolds v. Reynolds, 15 Ala. 403. Uncer- 
tainty, and the want of finality in an award, appear on its 
face, generally, when the submission, in terms, requires that 
the arbitrators shall decide several distinct matters, and as 
to one or more of these the award is silent, or states that no 
decision is made in reference to them; or, when a submis- 
sion is general in its terms, and the award recites in detail 
the matters which are decided, and it is apparent these are 
but a part of the matters submitted. Under a general sub- 
mission, like that in the present case, of all demands and 
controversies, or of “the matters in controversy,” arbitrators 
are not bound to enter into particulars, and express in their 
award each matter they have considered. Their duty, it is 
said, is best discharged, by the simple announcement of the 
result of their investigation.— Patton v. Baird, T Ired. Eq. 260. 


Under such a submission as the present, an award of a cer- 
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tain sum of money, as due from the one party to the other, 
is taken as a full execution of the submission.—Shivley v. 
Shattuck, 4 Cush. 472; Strong v. Strong, 9 Cush. 560; 
Karthaus v. Ferrer, 1 Peters, 222. That result cannot be 
reached properly, unless al! the claims and demands the 
parties may have against each other are considered. 

Again, this objection involves extrinsic facts not put in 
issue. Neither by the submission, nor by the award, does it 
appear that there were outstanding debts against the part- 
nership, or that Brewer had received of the partnership 
property more than Bain had received. These facts are dis- 
closed only by the evidence. The award, on its face, is valid, 
and is a bar, not being impeached by appropriate allegations 
in the bill. No case could, more fully than this case, illus- 
trate the importance and necessity of the rule which requires 
a plaintiff, impeaching an award, to state specifically the 
“aoe of impeachment. The defendant had the right to 

e informed what were the objections relied on to defeat the 
award, and to reopen the controversy it was intended to 
close. Without informing him, the plaintiff introduces evi- 
dence of the partnership transactions, of debts created in 
the course of the partnership business, and of the shares of 
the partnership property each partner had received; and 
relies on the inferences which may be drawn from this evi- 
dence, and the results to which it leads, as indicating clearly 
that the arbitrators must have been guilty of partiality, or 
have fallen into gross error. But he neither avers nor 

roves that the arbitrators had before them the evidence now 
introduced. If he failed to introduce this evidence before 
the arbitrators, it was his own laches, and he forfeited all 
claim to rely on it subsequently, without excusing his neg- 
lect.—Stif’ v. Washington, 5 Blackf. 473. If the award had 
been directly assailed, because the arbitrators, disregarding 
this evidence, had fallen into a gross error which vitiates it, 
the defendant would have been informed of the necessity of 
showing by proof that such evidence was not before them. 
The conjectures which have been indulged, as to what were 
the grounds on which the arbitrators proceeded, it may be, 
could have been dispelled; conjectures indulged, we may 
remark, in violation of the old and and established principle, 
that presumptions are made to support, not to defeat an 
award. We hold the award prima facie valid, and a bar to 
the case as it stands on the present pleadings. 

The validity of the award, however, seems to have been a 
principal point of litigation in the court below; and it is 
certain the appellee has given all the evidence he can intro- 


duce, to avoid it. It would not be decisive of the litigation, 
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to reverse the decree, merely because of the insufficiency of 
the pleading. If, on appropriate pleading, the facts would 
not warrant setting the award aside, and entering into an 
account of the partnership transactions, it is better that we 
should pronounce the decree the chancellor ought to have 
rendered, and not by a remandment of the cause protract 
litigation. 

7. The decree of the chancellor proceeds, mainly, on the 
ground that the award is unconscionable, and oppressive to 
the appellee. This may be good cause for setting aside an 
award; but it can be only when it clearly appears that the 
party complaining is free from fault or neglect; that having 
fairly and fully submitted the merits of his controversy, the 
arbitrators have wrought him injustice, either from partiality 
to his adversary, or from fraud and corruption ; or that they 
have fallen into gross error, indicative of partiality, or of 
misconduct. It may be apparent that error has been com- 
mitted—that the judgment of a court of competent jurisdic- 
tion would have been different, and that the losing party 
suffers injury. If the matter has been fairly tried by the 
arbitrators whom the parties have selected, it must be sup- 
posed that the possibility of falling into error was fully con- 
sidered, and the risk of it consented to, when they were 
selected. Thé oppressiveness of the award is deduced from 
the fact, that the result reached by the arbitrators is so va- 
riant from that which is shown by the evidence to be the 
result on a fair and full statement of the partnership ac- 
counts. It cannot be said the arbitrators were guilty of 
error, or that partiality, or fraud, or corruption, can be im- 
puted to them, however variant may be the award from this 
result, unless it had been shown they had such evidence 
before them. As well could the verdict of a jury be im- 
peached, because of facts not in evidence, which would have 
compelled a different verdict. What evidence was before 
the arbitrators, is not shown, beyond their testimony, con- 
firmatory of the recitals of the award, that the parties 
appeared, presented their accounts, and made their state- 
ments. No witnesses were examined, because none were 
offered, nor was it claimed by either party that any were 
desired. To impute to arbitrators gross error, nearly allied 
to, and indicative of corruption, because, in active litigation, 
by evidence not brought before them, it may be shown that 
the award they have rendered works a wrong to the losing 
party, would be sheer injustice. Indeed, who can say they 
have erred? Who can say the evidence they had did not 
justify their conclusions? A party entering into an arbitra- 
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claims, or defense, that he is required to exercise in suits at 
law or in equity. Laches is as fatal to relief against an 
award, as it is to relief against a judgment. All the evidence 
found in this record could have been brought under the con- 
sideration of the arbitrators ; and if the appellee neglected 
its introduction, he must bear*the consequences. Whatever 
of injustice it may disclose the award works, is not attribu- 
table to the arbitrators, nor to his adversary.—Stif v. Wash- 
ington, supra. 

8. 1t 1s also urged by the chancellor, that the arbitrators 
must have taken into consideration the unfounded claim of 
the appellant, for waste to his plantation, committed or suf- 
fered by the appellee. If the claim was submitted to them— 
if it was a matter in controversy between the parties—its 
allowance, or disallowance, rested in their decision. It may 
be, if allowed to the appellant, an error of law was committed. 
But errors of law, committed by arbitrators, will not vitiate 
an award, unless it appears they intended to be governed by 
the law, and have mistaken well established principles ap- 

licable to the facts before them.—Pierce v. Perkins, 2 Dev. 

q-. 250; Johnson v. Noble, 13 N. H. 286. While the error, 
which it is supposed the arbitrators committed in this 
respect, would not avoid the award, the supposition that it 
has been committed is mere speculation. 

The uncertainty of the award, and its want of finality, 
when construed in the light of the evidence, were also sup- 

osed to be fatal to it. This objection we have considered. 

he existence of partnership debts, or, if any existed, the 
liability of Brewer for them, was one of,the matters in 
controversy, embraced in the submission. It had been the 
subject of unpleasant disputation for several months before 
the submission, and before the termination of the partner- 
ship. Itis not possible to avoid the conclusion, that they 
were considered by the arbitrators, and, so far as they are 
now shown, disallowed, or materially reduced. They were, 
doubtless, of the accounts the appellee submitted, and which 
he claimed should be allowed to him. This is also true of 
the claim that Brewer had received a larger share of the 

artnership corn and cotton than he was entitled to receive. 

hese matters must have been considered, before the arbi- 
trators could have reached the conclusion, that there was a 
debt due from the appellee to the appellant. Such debt 
could not exist, until there had been an examination of the 
partnership accounts, the liability of each partner was ascer- 
tained, and the claims against the partnership to which each 
was entitled, and then it was ascertained what was due from 


=e one partner to the other. All this the award imports as 
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having been done, and it is a final, conclusive settlement of 
the partnership transactions of these parties, certain and 
definite in its terms. 

Every consideration of policy, which attaches conclusive- 
ness to judgments, applies with equal force to awards. It is 
as essential to the peace of society, and to the security of in- 
dividuals, that, when free from fraud, corruption, or par- 
tiality—when fairly made, and when they are definite and 
certain in their results—that their conclusiveness and invio- 
lability should be maintained, as that judgments should not 
be disturbed, or the litigation they involved be reopened. 
The award not being subject to any of the objections made 
to it, if these objections were well pleaded, it must prevail, 
as a bar to the suit. 

The result is, the decree must be reversed, and a decree 
here rendered dismissing the bill, at the costs of the 
appellee. 





Lide et al. v. Parker’s Executor. 


Creditor’s Bill in Equity against Fraudulent Grantee. 


1. When creditor without lien may come into equity.—The statute which au- 
thorizes a creditor by simple contract only, without a lien, to come into equity 
to reach and subject property fraudulently conveyed by his debtor (Code of 
1876, § 3886), applies only to property situated here, and has no extra-territo- 
rial operation. 

2. Same; jurisdiction of equity as to foreign lands.—A foreign creditor by 
simple contract, having no lien, can not maintain a bill in equity here, 
against the voluntary grantees of his deceased foreign debtor, to make them 
account for foreign lands fraudulently conveyed by the debtor in his lite-time. 
The power of a court of equity to compel the performance of its decrees in per- 
sonam, although the lynds involved in the litigation may not be within its 
jurisdiction, do not extend to such a case. 

3. Liabilityoflands for debts, at common law, and by foreign statute. —By the old 
common law of England, lands could not be subjected by legal process to the 
payment of simple debts ; and the courts of Alabama can not judicially know 
how far this principle has been changed by statute in Mississippi. 


AppgAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Driarp. 

The bill in this case was filed on the 26th June, 1871, by 
John Parker, since deceased, and revived in the name of his 
executor on his death pending the suit, against Mrs. Laura 
A. M. Lide and her husband, Mrs. Addie B. White and her 
husband, and Mrs. Julia A. Thomas and her husband. Mrs. 
Thomas and her husband resided in Lauderdale county, Mis- 
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sissippi; and Mrs. Thomas, before her last marriage, was the 
widow of Isaac S. O. G. Greer, deceased, who had lived and 
died in said county of Lauderdale. Mrs. Lide and Mrs. 
White were the children of Jere H. Brown, deceased, who 
lived and died in Sumter county, Alabama, where also they 
and their husbands resided. Prior to 1861, but at what precise 
time does not appear, said Isaac Greer became indebted to 
said John Parker, the complainant in this suit, for borrowed 
money ; and on the lst March, 1863, in renewal and exten- 
sion of this indebtedness, he executed to said Parker his 
promissory note for $9,223.12, payable twelve months after 
date. On this note a partial payment of $500 was made on 
the 22d March, 1866, and another on the 24th April, 1867, of 
$300 ; and the balance was alleged to be due and unpaid 
when the bill in this case was filed. On the Ist September, 
1866, said Greer also borrowed a large sum of money from 
said Jere H. Brown, to whom he executed his two promis- 
sory notes, one for $5,000, and the other for $10,000, payable 
respectively six and twelve months after date ; and to secure 
the payment of said notes, he executed a deed of trust to J. 
C. Bogle as trustee, conveying a large tract of land in Lau- 
derdale county, Mississippi, with other property, real and 
personal, authorizing said trustee to advertise and sell the 
property, if the two notes were not paid by the lst March, 
1869, and to appropriate the proceeds to the payment of the 
entire amount then due, principal and interest. The bill al- 
leged that this debt was contracted in Alabama, and that the 
notes and deed were also executed here, though the property 
conveyed was in Mississippi. These notes, and the deed of 
trust, were afterwards transferred by said Brown, by volun- 
tary assignment, as a gift, to his two daughters, Mrs. Lide 
and Mrs. White; and default being made in the payment of 
the notes, they united with the trustee in filing a bill in equity 
to foreclose the deed of trust. The bill was filed on the 29th 
day of July, 1869, in the Circuit Court of Lauderdale county, 
Mississippi, sitting as a court of equity ; and the widow and 
children of said Greer were made defendants, together with 
his administrator, John McInnis. In his answer to said bill, 
the administrator claimed that the notes were entitled to a 
credit of $6,377.25; and the credit, or an abatement of the 
amount due on the notes, was allowed. <A reference to the 
master having been ordered, he reported the amount due on 
the notes, on the Ist February, 1870, at $8,975; and his re- 
port was confirmed by the court. A sale of the lands having 
been ordered by the court, Mrs. Lide and Mrs. White be- 
came the purchasers, for the amount of the decree in their 
favor, less the amount brought by the sale of the other prop- 
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erty, which was paid to them by said trustee; and the sale 
was regularly reported and confirmed, and titles made to the 
purchasers under the order of the court. 

The bill in this case alleged that, at the time of this trans- 
action between Greer and Brown, Greer was largely indebted 
to other creditors besides complainant, and his embarrass- 
ment was well known to Brown; that the deed of trust to 
Bogle conveyed substantially all his property, which was 
worth much more than the amount of the secured debt ; that 
the sum borrowed from Brown by Greer was only $8,622.95, 
and the fictitious sum of $15,000 was purposely inserted, in 
order to protect Greer’s property from the claims of other 
creditors ; and that the transaction was intended to hinder, 
delay, and defraud the other creditors of Greer. The prayer 
of the bill was, that the said deed of trust might be declared 
fraudulent and void as against the complainant; that the 
purchase by Mrs. Lide and Mrs. White, and their title de- 
rived under the deed of trust, might also be declared void, 
or held to enure to the benefit of the complainant ; that they 
might also be made to account for all moneys which they 
had received under the deed of trust, and for the rents and 
profits of the lands while in their possession ; “that the said 
lands be subjected to, and sold for complainant’s debt on 
Greer ;” and the general prayer was added, for other and 
further relief. The widow of said Greer was made a defend- 
ant to the bill on account of her dower interest in the lands, 
which was controverted in the Mississippi suit, and settled 
by compromise between the parties. 

A decree pro confesso was entered against Mrs. Thomas 
and her husband. The other defendants filed a joint de- 
murrer to the bill, for want of equity, because the complain- 
ant had not exhausted his legal remedies, and because the 
lands in Mississippi were beyond the jurisdiction of the 
court. The chancellor overruled the demurrer, holding that 
the bill presented a case for equitable relief, and that if the 
transaction between Greer and Brown should, on the proof, 
be found fraudulent as against Greer’s creditors, the court 
might, by a personal decree against the defendants, compel 
them to account for the lands in Mississippi; and on final 
hearing, on pleadings and proof, deciding that the transac- 
tion was fraudulent, he rendered a decree for the complain- 
ant, in accordance with the prayer of the bill. The decree 
on the demurrer, and the final decree, are now assigned as 
error. Itis unnecessary to notice the matters of defense 
set up in the answers, or the evdence adduced by the 
parties as to the bona fides and validity of the deed of trust, 
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W. G. Lirrtez, and Tuos. B. Wrrmore, for appellant.—As a 
proceeding in rem, the bill can not be maintained, because 
the lands lie beyond the jurisdiction of the court. The com- 
plainant’s remedy against the lands can only be pursued in 
the courts of Mississippi.—Story’s Conflict of Laws, $$ 551, 
555. The court in Mississippi-had jurisdiction of the lands, 
and all the proper parties were before the court. Its pro- 
ceedings were regular, and they can not be impeached, or 
annulled, as this bill attempts to do. As a bill to reach and 
subject property fraudulently conveyed by a debtor, under 
the Alabama statute (Code of 1876, § 3886), the bill is want- 
ing in equity: in the first place, because the property is 
beyond the jurisdiction of the court, and the statute can 
have no extra-territorial operation ; and in the second place, 
because a deficiency of legal assets is neither proved nor 
averred.—20 Ala. 662,817; 30 Ala. 478; 31 Ala. 172; 51 Ala. 
544. As a proceeding in personam, the suit can not be sus- 
tained, because a personal decree or judgment can not be 
rendered against married women.—1l Daniel’s Ch. Pr. 146, 
3d Perkins’ edition ; Ravisies v. Stoddart, 32 Ala. 600; Cowles 
v. Marks, 53 Ala. 499. 


A. W. CocokrELL, contra.—As to jurisdiction of the court, 
see the cases collected in Robinson’s Practice, vol. 1, p. 336, 
top ; also, Half/man v. Ellison, 51 Ala. 543. 


MANNING, J.—The bill in this cause was filed by Parker, 
a creditor of the late Isaac O. G. Greer, against appellants, 
Mrs. Lide and Mrs. White, and their husbands, of Sumter 
county, Alabama. The wives became purchasers of the lands 
in controversy, situated in Mississippi, at asale made by order 
of a Chancery Court in that State, under a trust-deed exe- 
cuted by Greer, as security, to their father, Jere H. Brown, 
late of Sumter county, Alabama, deceased, for money bor- 
rowed by Greer of him ; which debt and trust-deed he gave 
to them, his daughters. The lands were bought with the 
debt; and it is not alleged that they were bid off at less 
than their value at that time, or that Mrs. Lide and Mrs. 
White received upon the debt, in property and money, more 
than was actually due, for the principal and interest of the 
amount lent by Brown to Greer. 

It is not necessary for us to inquire into the intent—al- 
leged on one side, and denied on the other, to have been 
fraudulent—with which the transaction between Greer and 
Brown was entered into by them. Whether the fact that 
Greer’s promissory nctes to Brown, and trust-deed to Bogle 


to secure payment of them, were made for a larger amount 
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than the sum Greer actually obtained from Brown and inter- 
est thereon, was the result of a scheme of one of them, con- 
curred in by the other, to protect Greer’s property from 
other creditors, or was due only to the failure to get in from 
debtors of Brown some of the money he agreed to lend to 
Greer, and which the latter therefore did not obtain, is unim- 
portant, in the view we take of this case. 

It is clear that the property, which this trust-deed em- 
braced, consisting chiefly of lands, was situated in Lauder- 
dale county, in the State of Mississippi ; and that Greer re- 
sided in that county, and died there ; and that the adminis- 
tration of his estate was there lawfully granted to one John 
McInnis. Though there are allegations in the bill that Greer 
was indebted to complainant, Parker, and other creditors, 
and was much embarrassed at the time when the trust-deed 
was made, and that it contained substantially all of his prop- 
erty; it is not averred that his estate was insolvent at the 
time of, or after his death ; nor that complainant had brought 
suit at law against him, or his administrator, for the debt 
due from him, and had prosecuted it to judgment, or had 
even presented the note to the administrator as a claim 
against Greer’s estate. Nor is any administrator of Greer 
made a party to this suit. It is hence apparent, that Parker, 
who was a creditor by simple contract only, and without any 
lien, had not put himself in a condition to set up any sort of 
a claim to the aid of a court of equity to enforce the pay- 
ment of the debt to him, unless he was entitled to it by 
virtue of some statute—Sanders v. Watson, 14 Ala. 200; 
Halfmann’s Executors v. Ellison, 51 Ala. 544; 1 Brickell’s 
Dig. 655. 

The only statute that can be supposed to aid the complain- 
ant, is contained in section 3886 (3446) of the Code of 1876: 
“A creditor without a lien may file a bill in chancery, to sub- 
ject to the payment of his debt any property which has been 
fraudulently transferred, or attempted to be fraudulently 
conveyed, by his debtor.” But, evidently, the property here 
referred to is property within the State of Alabama. It can- 
not be presumed that the legislature meant to give to its 
enactment, if it could do so, an extra-territorial operation, 
or to authorize courts of equity here, through their power 
over parties within their jurisdiction, to appropriate real and 
personal property situated in another State, to the payment 
of simple-contracts creditorsin Alabama or elsewhere. 

By the old common law of England, lands were not subject 
at all to be sold to pay simple-contract debts. Every State 
is entitled to have such a policy of partial or total exemp- 


tions, in matters of this sort, as it may choose to establish ; 
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and that policy, whatever it may be (and that of Mississippi 
cannot be judicially known by the courts of another State, 
and is not shown by allegations in this cause), can no more 
be interfered with, or administered through decrees, agere in 

rsonam, of alien courts, that it can be prescribed by an alien 
egislature. It is a misapplication of the doctrine of the 
case of Penn v. Lord Baltimore (1 Vesey, 444), and of other 
cases relating to the specific performance of contracts con- 
cerning lands not within the jurisdiction of the court decree- 
ing it, and of cases in which the plaintiff has been defrauded 
out of his title to lands so situated by the defendant in a 
cause, for a court in Alabama, at the instance of a mere cred- 
itor who never had any title to, or lien upon the land, once 
belonging to his debtor in another jurisdiction, nor ever in- 
stituted any proceedings there against it, to undertake to 
subject to the payment of the debt to this creditor such real 
estate within the dominion of another sovereign, by a decree 
in any form whatever. 

It follows, that the decree of the chancellor must be re- 
versed, and the bill be here dismissed ; and the appellee must 
pay the costs in this court, and in the Chancery Court. 


Tindal et. al v. Drake et al. 


Bill in Equity for Partition of Lands, Account of Rents and 
Profits, ce. 


1 Private legislative act, appointing trustee to execute trust created by deed, in 
which infants are beneficiaries. —A private statute, appointing a trustee to exe- 
cute a trust created by deed, in which infants are interested as beneficiaries, 
and authorizing him to settle with the acting trustee and to execute all the 
powers conferred by the deed on the original trustee (enacted at the instance 
of the acting trustee and most of the adult beneficiaries), is not an invasion 
of judicial power by the legislature, but a legitimate exercise of their own 
appropriate functions ; and its validity is not affected by the fact that, at the 
time of its enactment, the acting trustee had filed his accounts for settlement 
in the court by which he was appointed, and asked to be discharged, and 
proceedings under his petition were still pending. 


AppEAL from the Chancery Court of Hale. 

Heard before the Hon. A. W. Driarp. 

The original bill in this case was filed on the 26th April, 
1871, by Pleasant M. Tindal (or Tindel) and others, children 
and grandchildren of Harvey Tindal and Sarah E., his wife, 
against William B. Drake and others; and sought, princi- 


pally, a partition of certain lands, which the complainants 
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claimed, and which were in the possession of said Drake, and 
an account of the rents and profits while in his possession. 
The several deeds under which the complainants claimed an 
interest in the lands, and which were made exhibits to their 
bill, are set out in the opinion of the court, and require no 
fuller description. The said W. B. Drake acquired possession 
of the lands, and claimed title to them, under a purchase and 
conveyance, made in February 1863, from Mrs. Sarah E. 
Tindal and James M. Tindal; the latter assuming to act as 
trustee for Mrs. Sarah E. Tindal and her children under the 
several deeds, and deriving his power to so act from a private 
act of the legislature, approved February 9, 1860, by which 
he was appointed trustee, and authorized to execute the trusts 
created by the said deeds. This act, which is copied in the 
opinion of the court, may be found in the Session Acts of 
1859-60, p. 670. James May, the trustee named in the deeds, 
having died, Harvey Tindal was, in June, 1850, appointed 
trustee in his stead, by the Chancery Court of Greene 
County, in which county the lands were situated, and all the 
parties then resided ; and said Harvey Tindal having died, 
Philip P. May was, in June 1854, appointed trustee in his 
stead by the same court. Philip P. May was made a defend- 
ant to the bill; which alleged, that he had never resigned, 
nor been removed from the trust; and prayed that, “if 
necessary,” he might be removed, and a new trustee be 
appointed in his stead, because he refused to assert his legal 
rights as trustee. 

There was a demurrer to the bill on various grounds, which 
was sustained by the chancellor ; but his decree was reversed 
by this court on appeal, at its June term, 1874, and the cause 
was remanded.—See Tindal v. Drake, 51 Ala. 574-79. After 
the remandment of the cause, the bill was amended, bring- 
ing in several new parties, in accordance with the decision of 
this court; and a bill of revivor and supplement was also 
filed, bringing in the personal representative and heirs of W. 
B. Drake, who had died, as parties. An answer was filed by 
Drake’s administrator, setting up the special act of the legis- 
lature appointing James M. Tindal as trustee, and the sale 
and conveyance by said trustee to Drake ; alleging that the 
said act was passed at the instance of Philip P. May, the 
acting trustee, and of Mrs. Tindal and her adult children ; 
and thatthe sale and conveyance to Drake was made in 
accordance with the requirements of the several trust deeds, 
and was valid. The validity of this act of the legislature, 
and the consequent validity of the sale and conveyance to 
Drake, were the main questions presented on the second 
hearing of the cause. On the part of the complainants, a 
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transcript from the records of the Chancercy Court of Greene 
was offered in evidence, showing the appointment of Philip 
P. May as trustee, and the proceedings kad on his bill or 
petition for a settlement of his accounts and discharge from 
the trust. This transcript showed that said May’s bill, or 
petition, asking a settlement of his accounts and discharge 
as trustee, was filed on the 2d September, 1857; that a 
decretal order was made at the June term, 1858, ordering the 
register to state the accounts of the trustee, and to reporta 
suitable — to be appointed in his stead; that at the 
ensuing February term, 1859, the register made his report, 
showing that, on the statement of the trustee’s accounts, the 
trust estate was indebted to him in the sum of $33.60, but 
failed to recommend any one asa suitable person to be 
appointed in his stead ; that the reference as to the appoint- 
ment of a new trustee was continued to the next term, and 
again to the next term, the chancellor refusing to recognize 
the appointment of James M. Tindal under the act of the 
legislature, and the register reporting that he was unable to 
find a suitable person who would accept the trust. These 
proceedings were had before Hon. James B. Ciark, as chan- 
cellor, who delivered the following opinion : “ The legislature 
having passed an act, appointing James M. Tindal as trustee 
for the defendants under the deeds mentioned in the bill, 
and directing the plaintiff to deliver over the property in his 
hands and account and settle with said James M. Tindal, and 
then be discharged and released from the trusteeship, I was 
disposed to acquiesce, and to allow this cause to be dropped 
from the docket, on the payment of the costs ; but, on reflec- 
tion, I am satisfied that such course would be improper. 
Minors are concerned in the case, as cestuis que trust. The 
said James M. Tindal, whom the register has heretofore 
refused to recommend as a suitable trustee, is to take pos- 
session of this property, without giving any security for the 
protection of these minors, whom the law regards as under 
my protection. I consider the action of the legislature as 
wholly unauthorized, and I might say unprecedented. If this 
court has jurisdiction—of which, I presume, there can be no 
doubt—then the legislature had none; andI shall therefore 
disregard their action. The cause must remain on the 
docket.” At the December term, 1860, he ordered the cause 
to be discontinued from the docket, at the costs of the 
trustee, and refused to discharge him from the trust. 

On final hearing, on pleadings and proof, the chancellor 
held that the act of the legislature was valid, and that the 
title to the property passed to Drake by the sale and convey- 
ance of James M. Tindal and Mrs. Sarah E. Tindal. He 
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therefore rendered a decree dismissing the bill, and his 
decree is now assigned as error. 


Jas. E. Wess, for the appellants.—The act of the legisla- 
ture is a palpable usurpation of judicial power, which renders 
it void. Each department of the government is expressly 
forbidden, by the constitution, to exercise “any power 
properly belonging” to either of the others. The manage- 
ment, control, and settlement of trust estates, and the appoint- 
ment and removal of trustees, properly belong and appertain 
to courts of equity.—Perry on Trusts, 271, $$ 293-4, citing 
Wilson v. Towles, 36 N. H. 129-38 ;2 Daniell’s Ch. 1446;2 
Story’s Equity, §§ 976, 1059; Adams’ Equity, 38-9; Gaines . 
v. Harvin, 19 Ala. 491. The legal title to the lands was in 
P. P. May, as trustee, by the decree of the court appointing 
him ; and to divest that title out of him, and invest it in 
another, is a purely judicial act. While it will be found 
difficult to classify objectionable laws, says Mr. Sedgwick, 
“they will be found generally to range under three heads: 
Ist, when the legislature has, by a special act, sought to 
dispense with a general law, in favor of an individual; 2d, . 
where the act is one of legislation, for a particular case ; 3d, 
where the act is in its nature judicial.” —Sedgwick’s Const. 
Law, 167. This act is obnoxious to two of these rules: itis 
legislation for a particular case, and it is an attempt to exer- 
cise judicial power. An act granting a new trial, and an act 
granting a divorce, have been declared void, as being the 
exercise of judicial power. Sanders v. Cabiness, 43 Ala. 178 ; 
Weaver v. Lapsley, 43 Ala. 230; Cram v. McGinnis, 1 Gill 
& J. (Md.) 463; State v. Fry, 4 Mo. 120. Such power can 
not be both legislative and judicial, because,as Mr. Cooley 
says (pp. 90-91), “a wonted difference exists between the 
employment of judicial and legislative tribunals,” and when 
an act or power is shown to be judicial, it necessarily results 
that it can not be legislative—Dwarris on Statutes, 492 ; 
Greenough v. Greenough, 11 Penn. 494; 19 Illinois, 382; 
5 Yerger, 320; Smith’s Com. 513. In Tiffany and Bullard 
on Trusts, there is a statement, unsupported by authority, 
that a trustee may be appointed by an act of the legislature; 
but the statement seems to limit the principle to cases of 
necessity. In this case, there was no necessity, and even no 
vacancy in the office. The trustee derived his appointment 
from the court, and could only be discharged by the court. 
Proceedings were pending in the court, on his application, to 
obtain a settlement and discharge ; and while these proceed- 
ings were still pending and undetermined, the legislature 
attempts to interfere by a private act—to remove one trustee, 
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and appoint another ; to create a vacancy, and fi! it by legis- 
lative appointment.— Pittman v. Adams, 44 Mo. 585-9 ; State 
v. Brice, T Ohio, 414; 2 Conn. 532 ; Kennedy v. Turnley, 6 Irish 
Eq. 402; 1 Beavan, 473;7 Vesey, 486; 7 Hare, 107; Powers 
v. Bergen, 6 N. Y.358; Garnett v. Leonard, 47 Mo. 207, 


A. Brenners, Tuos. J. Seay, and A. A. CoLEMAN, contra.— 
There is no allegation or pretense of fraud, in the sale and 
conveyance to Drake. The sale was considered judicious, 
proper, and necessary, when it was made; the consideration 
was reasonable, and the adult beneficiaries consented to and 
approved it. The case is narrowed down to the single ques- 
. tion, whether the act of the legislature was valid, aa author- 
ized the sale; and this question can only be raised by the 
infant complainants, since the adults who procured the pas- 
sage of the act of the legislature, or assisted in procuring it, 
can not be heard to question its constitutionality Sedgwick 
on Statutes, 88, and note; Ferguson v. Landrum, 5 Bush, Ky. 
In passing on the constitutionality of a statute, the courts 
require that its nullity and invalidity shall be clearly shown, 
and the particular provision pointed out which is supposed 
to be violated.—Cases cited in 20 U.S. Digest, p. 188. It 
must be remembered, too, that the law-making power of the 
legislature is supreme within its sphere, subject only to the 
limitations imposed by the constitution ; and the court must 
look, not to what the constitution authorizes, but to what it 
prohibits.— Philadelphia v. Field, 58 Penn. 320; 13 Cal. 159; 
6 Clark, Iowa, 391. The specific objection to this statute is, 
that it is an attempt by the legislature to exercise and usurp 
judicial powers ; and the argument is, that since the courts 
may with propriety appoint and remove trustees, therefore 
the legislature can not. But this conclusion is a non sequitur. 
There are many powers which may properly—that is, with 
propriety—be exercised by the legislature, or given by stat- 
ute to the courts ; as in establishing rules of practice, or 
rules of proceeding. The word “properly,” as used in the 
constitutional prohibition, must be construed to mean strict- 
ly, or exclusively, not merely appropriately: that no one 
deccctuem of the government shal exercise any power 
strictly (or exclusively) belonging to either of the others. 
The appointment of a trustee is not strictly a judicial act: it 
does not involve the idea of a trial, the ascertainment of con- 
tested liabilities, the passing of a sentence or judgment, or 
deciding upon a law already enacted. This question had 
been decided by this court, in the case of Gaines v. Harvin, 
19 Ala. 499, before the appointment of the trustee in this 


case was made; the decision being expressly based on the 
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ground that the appointment of a trustee, though quasi- 
judicial, is not a strictly judicial act. The power of the leg- 
islature to appoint trustees is fully vindicated, on principle 
and authority, in the following text-books and adjudged 
eases: Tiffany & Bullard on. Trustees, 350, 473 ; Cooley’s 
Const. Lim. 97-106 ; Hindman v. Piper, 50 Mo. 293; Rice v. 
Parkman, 16 Mass. 326; Cochran v. Van Surlay, 20 Wend. 373 ; 
Thurston v. Thurston, 6 R. I. 296; Williamson v. Williamson, 
38. & M. 715; MeComb v. Gilkey, 29 Miss. 146; Boon v. 
Powers, 30 Miss. 246; Estep v. Hutchman, 14 8. & R. 485; 
Carroll v. Olmsted, 16 Ohio, 251; Stanley v. Colt, 5 Wall. 119. 
The same principle is recognized in the decisions which sus- 
tain the validity of private statutes authorizing sales of prop- 
erty belonging to infants, estates of deceased persons, &c.— 
Holman’s Heirs v. Bank of Norfolk, 12 Ala. 369; Chappell v. 
Williamson, 49 Ala. 153; Todd v. Spence, at the last term ; 
Watkins v. Holman, 16 Peters, 25. 


STONE, J.—Pleasant May, sr., by two deeds, bearing 
date severally, November 3, 1836, and July 17, 1841, con- 
veyed real and personal property to James May, “in trust 
for Sarah Tindal, the wife of Harvey Tindal, and the heirs 
of her body, excepting the girl Mary, which is in trust for 
Jane Tindal, the daughter of Harvey and Sarah Tindal. The 
above land is to be held, and the above negroes to be held, 
kept together by the said James May, for the support and 
maintenance of the said Sarah Tindal, and any children that 
she now has, or that she may hereafter have during the 
natural life of the said Sarah Tindal ; then it is to be equall 
divided between the children of the said Sarah Tindal, wit 
the exception of the negro girl Mary. But the said James 
May is hereby authorized and empowered, should he think 
proper, by obtaining the consent of the said Sarah Tindal, 
to dispose of all or any part of the above mentioned land or 
negroes, for the benefit of the said Sarah Tindal and her 
children ; or, should he think proper to give off, to any of 
the children of the said Sarah Tindal, his or her share, he is 
hereby authorized and empowered so to do, by and with the 
advice and consent of the said Sarah Tindal first had and 
obtained.” The above is extracted from the first of the 
deeds, and conveys lands and slaves. The second is in sub- 
stance the same, and conveys lands only. Each was upon a 
good, not a valuable consideration. James May, the trustee, 
died; and in June, 1850, Harvey Tindal, husband of said 
Sarah, was appointed trustee in his stead, by the Chancery 
Court of Greene county. During the year 1853, the said 
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Harvey Tindal died, and Philip P. May was appointed trus- 
tee in his stead, by the Chancery Court aforesaid. 

With the products or profits of the property conveyed by 
said deeds of Pleasant May, the lands here in controversy 
were purchased and paid for. Four of the tracts were con- 
veyed to Harvey Tindal, in trust for his wife, Sarah Tindal, 
and her children. A fifth deed was made to Philip P. May, 
after his appointment as trustee ; and all the deeds expressed 
that the conveyances were in trust for Sarah Tindal and her 
children. Some of them contain a power of sale, similar to 
that contained in the deeds of Pleasant May, while others 
omit it. We regard, however, all the lands as springing out 
of the trusts created by the two deeds of Pleasant May, and 
charged with the trusts, and impressed with the powers 
therein expressed. Philip P. May tendered his resignation 
as trustee to the Chancery Court; and under its order, he 
settled his accounts, and showed that nothiag was due from 
him as trustee. The account was allowed and passed, but 
the chancellor refused to discharge him, and dismissed his 
petition therefor, because the register was unable to procure 
another trustee who would accept the trust and give the bond 
required by the chancellor. 

In this stage of the proceeding, and before the chancellor 
had finally acted on Philip May’s petition for discharge, the 
act “for the relief of Sarah Tindal and other persons therein 
named,” was passed ; see Pamph. Acts, 1859-60, p. 670. Its 
language is: “That James M. Tindal be, and he is hereby, 
declared and appointed trustee for Sarah Tindal and her 
children, under and by virtue of certain deeds in trust made 
for their benefit and support by Pleasant May, sr., late of 
Greene county, with full power and authority to take posses- 
sion of, control, and manage the said trust estate, in the same 
and as ample a manner as the trustee named in said trust 
would or could do if he were living.” Section 2: “That the 
said Philip P. May be, and he is hereby, authorized and re- 
quired to account with the said James M. Tindal, for all the 
money, property, and effects belonging to said trust estate, 
which have come into his hands or possession as such trus- 
tee ; and on his fully accounting for such money, property 
and effects, and delivering the same to the said James M. 
Tindal, the said Philip P. May shall be fully discharged and 
released from his said trusteeship.” Approved, February 
9, 1860. 

Under this act, Sarah Tindal and James M. Tindal, the 
latter executing as trustee, on February 21, 1863, by deed of 
bargain and sale, reciting the said trust of Pleasant May, 
and the desire of said Sarah Tindal, and consent in writing, 
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that said lands be sold to William B. Drake, sold and con- 
veyed said lands to said Drake, in consideration of seven 
thousand one hundred and sixty-six 67-100 dollars, in hand 
paid; and put said Drake in possession. When said act was 
passed, and when said conveyance was made to Drake, there 
were one child and grand-children living, who were minors, 
and tenants in vested remainder of undivided interests in 
said lands. The testimony shows, we think, that Mrs. Tin- 
dal and her adult children, or the most of them, desired the 
enactment of the statute, and desired the sale should be 
made. The main question presented by this record is, did 
the act recited above authorize James M. Tindal to sell and 
convey the lands, and was the title devested out of the Tin- 
dal heirs by the sale and conveyance? Had the legislature 
power to appoint James M. Tindal trustee under the deeds ? 
It is contended for appellant, that the appointment of a 
trustee is in its nature judicial, and the constitution denies 
to the legislature the exercise of judicial functions. 

We think we may lay it down as a rule, that judicial action 
is the application to persons or things of legal sequences 
from facts agreed, or judicially ascertained. It implies par- 
ties, an issue of law or fact, one or both, and judgment pro- 
nounced, affecting rights of person or of property. Some- 
times, the public is one of the contesting parties; as the 
commonwealth, when it charges some crime, or quasi criminal 
offense ; or the people in their collective capacity, as in 
proceedings strictly ix rem. Still, there must be an issue, 
express or implied, or judgment rendered, which declares or 
qualifies some right affecting life, liberty, or property. Less 
than this is not a judicial function ; is not judgment. 

The three departments into which the powers of constitu- 
tional government are divided—legislative, executive, and 
judicial—are not so distinctly separated and marked, as that 
it is always easy to determine under which head any and every 
given power will fall. Legislative and executive functions 
frequently depend on the ascertainment of facts, or conclusions 
of fact, and the drawing of inferences or conclusions there- 
from. There is scarcely an act, public or private, which 
does not, to some extent, call the judgment into exercise. 
On the other hand, judicial powers are largely dependent for 
their efliciency—their vital existence—on the exercise of 
powers purely executive or ministerial. Judges of courts, 
and the courts themselves, are often clothed with official 
powers which are ministerial, not judicial. 

Speaking of the power of the legislature to direct the sale 
of an infant’s land, for reinvestment in other property, 


deemed more advantageous to the infant, the Supreme Court 
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of Massachusetts, in Rice v. Parkman, 16 Mass. 326, said: 
“But it does not follow that, because the power has been 
delegated by the legislature to courts of law, it is judicial in 
its character. For aught we see, the same authority might 
have been given to the selectmen of each town, or to the 
clerks or registers of the counties: it being a mere ministe- 
rial act, certainly requiring discretion, and sometimes knowl- 
edge of law for its due exercise; but still partaking, in no 
degree, of the characteristics of judicial power.” And so, 
the power of the legislature to grant the order was main- 
tained. So, in Cochran v. Van Surlay, 20 Wend. 365, it was 
ruled—-Chancellor Walworth delivering the opinion in the 
Court of Errors—that “a private act of the legislature, 
authorizing a sale of the estate of infants, for their mainte- 
nance and education, is within the scope of the legitimate 
—r of a State legislature.” So, in Williamson v. Wil- 
liamson, 3 Sm. & Mar. 715, the High Court of Errors and 
Appe: als of Mississippi decided, that “when a sale is made 
by virtue of a private act of the legislature, authorizing tue 
sale of an intestate’s estate, the titles acquired under it, if 
the proceedings are regular, are valid.” This subject is fully 
discussed by Judge Cooley, in his work on Constitutional 
Limitations, marg. page 98; and he states, as the rule de- 
ducible from the authorities, “If the party standing in the 
position of trustee applies for permission to convert by a 
sale the real property into persoual, in order to effectuate 
the purposes of the trust, and to accomplish objects in the 
interest of the cestui que trust not otherwise attainable, there 
is nothing i in the granting of permission which is in its nature 
judicial.”—See Cooley’s Const. Lim., marg. pages 97 to 105, 
and notes. 

This question has been frequently before this court, and 
has been uniformly decided in favor of the power.—See //ol- 
man v. Bank of Novfolk, 12 Ala. 369; Chappell v. Williamson, 
49 Ala. 153; Todd v. Spence, 56 Ala. 99. See, also, Watkins 

v. Holman, 16 Pet. 25; Stanley v. Colt, 5 Wall. 117; : Chandler 
. Douglass, 8 Blackf. 10; Brevoort v. Grace, 53 N. Y. 245. 

Nor ean we think that, on principle or authority, the ap- 
pointment of a trustee to exeeute the powers of a trust deed, 
in which infants are beneficiaries, is any more an exercise of 
judicial power, than is the granting of an authority to sell 
land. Neither of these powers operates a transfer of the 
beneficial interest in property, from one person to another. 
Under our statute, the registers in chancery have the power 
to appoint — of express trusts, created by deed or will. 
Code of 1876, § 3732. In Holman v. Bank of Norfolk, supra, 


the statute not ‘only authorized a sale of lands lying in this 
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State, but appointed the person, a resident of Mass achusetts 
to make the sale; a sale was made, and this court decided 
that the title passed by the sale. In Watkins v. Holman, 
16 Pet. 25, the same statute received the same construction 
in the Supreme Court of the, United States. In Howard v. 
Thornton, 50 Mo. 291, the court declared, that “ the general 
power of the legislature to appoint trustees to execute trusts 
cannot be questioned.” In Carroll v. Olmstead, 16 Ohio, 251, 
a special statute had been enacted, authorizing a sale of 
lands for partition, and appointing three named commission- 
ers to make the sale ; they did sell and convey, and it was ruled 
that the title passed by the sale thus made. In Williamson 
v. Suydam, 6 Wall. 723, it was ruled, that “a statute author- 
izing the chancellor of the State to discharge trustees named 
in a will (the purpose of the trust being to hold real estate, 
and to pay the rents to persons named for life, and on his 
death to dispose of the fee to his children), and to appoint 
new trustees in their place, is valid; it appearing that the 
act was passed with the knowledge, and at the request of the 
original trustees.” In Cureg v. Giles, 9 Geo. 253, the legisla- 
ture had appointed a receiver to take charge of and disburse 
the assets of an insolvent bank; it was held that this was 
not judicial action, and that the appointment was valid._See, 
also, McComb v. Gilkey, 29 Miss. 146; Lathrop v. Stedman, 
42 Conn. 583, 591, to same effect as Howard v. Thornton, su- 
pra; Stewart v. Griffith, 33 Mo. 13; Garnett v. Leonard, 
47 Mo. 205. 

The decision of this court in Gaines v. Harvin, 19 Ala. 491, 
can not be maintained on any other ground, than that the 
appointment of a trustee is ministerial, not a judicial func- 
tion. If judicial, the register could not have been empowered 
by the legislature to make it, according to the theory and 
argument of that opinion. 

Philip P. May had tendered his resignation, and desired 
to be relieved of the trust. He also recommended the ap- 
pointment of James M. Tindal, as his successor. These 
facts bring this case directly within the influence of William- 
son v. Suydam, 6 Wall. 723. We hold, that the legislature 
did not transcend its power in the appointment of James M. 
Tindal as trustee, and that he succeeded to all the powers 
conferred on James May, by the two deeds of Pleasant May. 
On this question, we fully concur with the chancellor in his 
excellent opinion and argument. 

The original bill, “ Exhibit 4,” shows that an undivided 
half-interest in the “Candie’s landing” property, we 
about one hundred acres, was conveyed by John May an 
wife to Harvey Tindal, to be held by him as trustee of his 
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wife and children, under the trusts expressed in the deeds from 
P. H. May. The amended bill charges, that there was subse- 
quently purchased, and paid for with the trust funds aforesaid, 
a one-third interest in the same “Candie’s landing” prop- 
erty, under the following circumstances: The bill charges 
that the said one-third interest, while Philip P. May was 
acting as trustee, was decreed to be sold by order of the 
Probate Court, and was sold as the property of the estate of 
John May, deceased, by Sydenham Moore, his administra- 
tor; and that, at said sale, Patrick May purchased said one- 
third interest, for the benefit of said trust estate, and that 
it was paid for with money belonging to said trust fund ; but 
that the title to said one-third was, by mistake, eonveyed 
directly to said Sarah E. Tindal. The bill seeks to have 
this undivided third of the property, known as “ Candie’s 
landing,” set apart to the tenants in remainder, Mrs. Tin- 
dal having died before the bill was filed. We do not find 
this deed in the record. The answer admits this averment, 
with the single exception, that it denies that this interest 
was paid for with trust money, “but alleges that they were 
bought by said Patrick May, for Sarah E. Tindal herself, 
and said one-third became and was her property.” The only 
testimony on this question is that of the witness Dunlap, 
who proves that this interest was paid for with the profits of 
the trust property. We regard this proof as sufficient to 
establish this averment of the amended bill, and shall treat 
this undivided third interest of the “Candie’s landing” 
property as belonging to the trust estate. The deed of 
James M. and Sarah E. Tindal to William B. Drake, “ Ex- 
hibit 6” to the original bill, conveyed only a half interest in 
the property known as “ Candie’s landing,’ and thus left this 
one-third interest in the trust estate. The complainants are 
entitled to this one-third interest, and to an account of rents 
and profits, subject to a rebate for improvements made, and 
taxes paid. In the present state of the record, we are some- 
what embarrassed in giving proper directions for the parti- 
tion of the property, and for the taking of the account ; and 
we will remand the cause to the Chancery Court, that the 
proper orders may be there made. 

Reversed and remanded, to be disposed of according to 
the principles of this opinion. Let the costs of the appeal 
be paid, in equal moieties, by the adult appellants and the 
adult appellees. 


Von. Lx. 
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Ridgway and Wife v. Glover et al. 


Statutory Action in Nature of Ejectment. 


1. Amendment of sheriff's deed, in description of land.—When a sheriff, by 
mustake, in advertising lands for sale under an execution, or order of sale from 
the Circuit Court, misdescribes a portion of the tract, as by inserting the north- 
east instead of the south-east quarter-of the section, and the mistake is carried 
into his deed to the purehaser ; he may, by leave of the court, pending an ac- 
tion by the purchaser against the defendant in execution for the lands, correct 
the erroneous description in the deed ; and when the amendment is thas made 
under the order of the court, and in its presence, it relates back to the date of 
the deed, and entitles the plaintiff to a recovery. 


AppEAL from the Circuit Court of Greene. 

Heard before the Hon. LurHer R. Smrru. 

This action was brought by Mary S. Glover and Francis 
L. Constantine, against Bradley H. Ridgway and Mary E. 
Ridgway, his wife, to recover the possession of a certain 
tract of land, together with damages for its detention; and 
was commenced on the 7th March, 1874. The lands sued 
for were described in the original complaint as “the north-east 
quarter of the north-east quarter, and the west half of the 
north-east quarter of section eight (8), and the north-west 
quarter of section fourteen (14), township twenty (20), range 
two (2), east, lying in Greene county;” but the complaint 
was amended, by leave of the court, by striking out the 
word north-east, where it first occurs, and inserting south-east. 
The plaintiffs claimedthe lands under a purchase at a sale 
made by the sheriff of said county, on the first Monday in 
February, 1874, under several orders of sale from the Circuit 
Court of said county, which were founded on judgments ren- 
dered against said Ridgway and wife, in favor of said Mary 
S. Glover, F. L. Constantine, and one Isaac N. Snedecor ; 
the lands being subjected to sale, under said judgments, as 
belonging to the statutory separate estate of Mrs. Ridgway. 
In the several orders of sale, the lands were correctly de- 
scribed, as in the amended complaint ; but, by mistake, in the 
advertisement of the sale, the sheriff inserted the north-east 
(instead of the south-east) quarter of the north-east quarter 
of said section eight, and the same mistake was made in his 
deed to the purchasers. The sheriff testified, that this mis- 
take was made by accident, or inadvertence, on his part, “but 
that he had in fact sold, or intended to sell, the lands men- 
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tioned in the order of sale ;” to the due admission of which 
evidence the defendants excepted. The court allowed the 
sheriff, on motion of the plaintiffs, to amend his deed in the 
description of the land; and the amendment having been 
made in the presence of the court, allowed the deed as amend- 
ed to be read to the jury, and instructed them, in effect, 
that, in connection with the order of sale, and the judgments 
on which they were founded, it entitled the plaintiffs to re- 
cover; to which ruling and charge, each, an exception was 
reserved by the defendants. The admission of the evidence 
objected to, the allowance of the amendment, and the charge 
to the jury, are now assigned as error. 


W. P. Wess, for the appellant.—To entitle the plaintiffs to 
recover, it was necessary for them to show a judgment, exe- 
cution (or order of sale), and a sheriff’s deed for the prem- 
ises.— Ware v. Bradford, 2 Ala. 676; Pollard v. Cocke, 19 Ala. 
188. The sheriff’s deed did not convey the south-east quar- 
ter of the north-east quarter of section eight, and the 
plaintiffs bad no title to it when the action was brought. 
At law, the deed was conclusive : the mistake could only be 
corrected in a court of equity.— Hogan v. Smith, 16 Ala. 603. 


SNEDECOR & COCKRELL, contra. (No brief on file). 


BRICKELL, C. J.—This was a real action under the Code, 
for the recovery of several parcels of land, titles to which the 
plaintiffs (the appellees) claimed under a purchase at a sale 
by the sheriff of Greene county, made under several orders 
of sale issued from the Circuit Court of that county. These 
orders were founded on judgments rendered against the de- 
fendant (appellants), and directed the sheriff to sell, among 
other lands, the south-east quarter of the north-east quarter 
of section eight, township twenty, range two, east. The 
sheriff, by inadvertence, advertised the north-east (instead of 
south-east) quarter of section eight, and the misdescription 
was carried into the deed he executed to the appellees. It 
was clearly shown, that the land intended to be sold, and 
which was actually sold, was the south-east, and not the 
north-east quarter ; and the misdescription in the advertise- 
ment of the sale, and in the deed, was a mere mistake com- 
mitted by the sheriff. No evidence was offered that any 
injury had resulted from the mistake—that purchasers were 
misled, or that, if correctly described, the land would have 
sold for a greater sum. The court, on motion of the plain- 
tiffs, permitted the sheriff to correct the deed, by striking out 


the north-east quarter, and inserting the south-east quarter, 
VoL. LX. 
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so that, in the description of the lands, the deed would con- 
form to the order of sale, and pass the lands really sold and 
intended to be conveyed; and no evidence being given in de- 
fense, and the judgments, orders of sale, and the sale and 
conveyance being proved, instructed the jury, that the plain- 
tiffs were entitled to recover. The defendants objected to 
the correction of the deed; the objection was overruled ; 
and exceptions were reserved to the instructions given the 
jury, and to the disallowance of the objection to the correc- 
tion of the deed. 

The case is thus resolved into a single question—the au- 
thority of the court to order the correction of the deed, and 
the effect of such correction: whether, if properly allowed, 
it has relation to the time of the sale, and will support the 
present action commenced before it was made. Courts exer- 
cise over ministerial officers, whose duty it is to issue or 
execute their process, a general superintendence and control, 
not only to prevent the abuse, but to direct and compel the 
proper execution of such process.—Mobile Cotton Press v. 
Moore, 9 Port. 679. “The power of the sheriff, in this State, 
under fri facias, to sell land, receive the purchase-money, 
indorse the sale and receipt of the purchase-money on the 
Jieri facias, and execute a conveyance to the purchaser, is not 
a mere naked pdéwer, but a power coupled with a trust. It 
is a power which it is the duty of the sheriff to execute 

made his duty by law, which has given him an interest ex- 
tensive enough to enable him to discharge it. It is not given 
him as a mere power, but as‘a trust and duty which he ought 
to fulfill; and his omission to do so, by accident or design, 
ought not to disappoint the object for which the power in 
the nature of a trust was conferred by the law.”—Stewart v. 
Slokes, 33 Ala. 494. 

The only difference between the power and duty of a sher- 
iff under a feri facias, and under an order directing him to 
sell specific property, is, that in the latter case, his authority 
is confined to the particular property—he can ‘sell and eon- 
vey no other. His duty to sell and convey is the same as if 
he had levied on it a fieri facias. A sale by him, improperly 

made, the court, on a proper application, would set aside. 
From the process of the court, his authority to sell, and_to 
execute the statutory power of conveying, is derived. The 
purchaser could obtain from the court an ‘order compelling a 
conveyance, if, on demand, he refused to execute it. No 
other court than that from which the process issued could 
compel him to convey. Courts of equity do not, except in 
peculiar cases, to relieve against fraud or accident, intervene 
to aid the execution of mere statutory powers. Mistakes 
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will occur in the execution of official deeds, as they often 
occur in deeds or contracts between individuals in private 
transactions. The security of suitors, and of purchasers, re- 
quires that the court issuing the process, having an inherent 
power to superintend and control its execution, should inter- 
vene, and correct such mistakes. 

If a sheriff, directed to sell particular property, should, by 
accident or design, sell other property, the court could not 
hesitate to vacate the sale, though it may be void. If he 
should really sell other property, but his convevance should 
recite a sale, and should convey the property ordered to be 
sold, it would be the duty of the court to prevent the abuse 
of its process, by setting aside the sale. Or, if an irregular 
sale, of prejudice to the parties in interest, is made, the court 
has power to vacate it. The power of the court is plenary 
for the correction of the misfeasance, malfeasance, or non- 
feasance of its ministerial officers, in the issue, or in the ex- 
ecution of its process. Where a sheriff, by mistake, in the 
conveyance to the purchaser, misdescribes the lands he has 
sold, he may, under the supervision of the court from which 
the process issued, make a new deed, describing the lands 
sold properly.— Ware v. Johnson, 55 Mo. 500; Freeman on 
Executions, § 332. Such a mistake, in a deed made by an 
individual, could be corrected by the execution of a new 
deed, or by any proper instrument in writing, between the 

arties. ‘The sheriff is the officer of the court, and may be 
oe the court compelled to do that which he ought to do as 
an individual, if acting individually, and his individual rights 
were involved. A court of equity alone would have jurisdic- 
tion to reform the deed, and conform it to the intention of 
the parties, if it was not made officially by the sheriff. The 
court of law, in compelling the correction of such mistakes, 
does not infringe the jurisdiction of a court of equity. It ex- 
ercises only its inherent power to superintend the execution 
of its process, for the protection of its suitors, and of pur- 
chasers at sales made by authority of its process. The man- 
ner in which the correction is made, must rest largely in the 
discretion of the court. Ordinarily, the court should order a 
new deed to be executed, and the former deed surrendered 
and cancelled, avoiding the registration of two seemingly in- 
consistent conveyances, and the existence of a conveyance 
which, it may be, would cast a cloud on the title of the lands 
the first conveyance improperly purports to pass. But when, 
as in this case, the conveyance is of several parcels of land, 
one of which only is misdescribed, we cannot say the court 
errs, in directing the correction of that error, by striking out 


the erroneous, and inserting the correct description, there 
VoL. Lx, 
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being in the presence of the court a redelivery of the convey- 
ance. : 

What may be the operation of the new or corrected deed, 
except as between the parties to the process, the sheriff, and 
the purchaser, is not an inquiry involved in this case ; and 
we say nothing as to the rights of strangers, or purchasers, 
not having notice of the mistake. 

The new or corrected deed stands in the place of the origi- 
nal deed, and takes effect from the day of its execution. Its 
purpose, and its whole operation, is to give effect to the sale. 
No new rights are acquired by it—simply, the only proper 
and legal evidence of the rights the purchaser acquired at 
the sale is given under the supervision of the court. When 
a contract is reformed, by decree; of a court of equity, the 
contract as reformed speaks from the day it was made, and 
not from the decree, for the decree merely ascertains and 
declares the contract as it was intended when made. The 
deed, as corrected under the order of the court, had relation 
to its original execution, and from that day passed the right 
to enter on the premises.— Thornton v. Miskimmon, 48 Mo. 
219. 

We find no error in the rulings of the Cireuit Court, and 
its judgment must be affirmed. 


Jacobson & Co.’s Assignees v. Sims, 
Harrison & Co. 


Motion by Assignees in Bankruptcy for Dissolution of Attach- 
ment. 


1. When assiqnee must intervene in attachment suit.—If goods are fraudulent- 
ly transferred by a debtor, in anticipation of bankruptcy, and are omitted 
trom his schedules, the title of the fraudulent grantee becomes perfect, as 
against the assignee in bankraptcy, or a trustee appointed by the creditors, , 
unless the latter asserts his claim within two years, as required by the second 
section of the bankrupt law; and if a creditor attaches them in the hands of 
the fraudulent grantee, and pursues them through a protracted and expensive 
litigation for three or four years, without any intervention or claim on the 
part of the assignee or trustee, the latter can not then have the attachment 
dissolved, because it was sued out within four months before the commence- 
ment of proceedings in bankruptcy, and claim the goods, or their proceeds, as 
part of the bankrupt’s estate. 


AppEaL from the Circuit Court of Sumter. 
Tried before the Hon. LutHer R. Smita. 
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This was a motion by William W. Henry and J. W. Smith, 
as assignees of Jacobson & Co., bankrupts, or trustees elected 
by the creditors of said bankrupts, to dissolve an attachment 
sued out by Sims, Harrison & Co. against said Jacobson & Co., 
on the ground that it was sued out within four months before 
the commencement of the proceedings in bankruptcy. The 
attachment was sued out on the 16th April, 1872, on the 
ground that said Jacobson & Co. were non-residents of Ala- 
bama ; and it was levied on a stock of goods in the posses- 
sion of one Joseph Zimmern, who was also summoned by 
garnishment as the debtor of said Jacobson & Co. At the 
return term, in October, 1872, the attachment was quashed, 
on motion of said Jacobson & Co.; but, on appeal to this 
court, at its June term, 1874, the judgment was reversed, and 
the cause remanded, as shown by the report of the case: 
Sims, Harrison &: Co. v. Jacobson & Co., 51 Ala. 186-90. On 
the lst May, 1872, said Jacobson & Co. filed their petition 
in the District Court of the United States for the southern 
district of Mississippi, in which district they resided, asking 
to be discharged as bankrupts ; and they were adjudged and 
declared bankrupts on the same day. At a meeting of their 
ereditors, held on the same day, the plaintiffs in this motion 
were elected trustees of the bankrupts’ estate, and their 
selection was approved by the court; and on the 20th May, 
1872, an assignment was executed by the bankrupts, convey- 
ing all their estate and property to said trustees. The pro- 
ceedings had in the attachment suit after the remandment 
of the cause by this court, and the litigation growing out of 
it, are stated in the opinion of the court. At the April term, 
1876, the trustees first submitted their motion to dismiss the 
attachment, on the ground that it was sued out within four 
months before the commencement of the proceedings in bank- 
ruptey. The court overruled the motion, “and condemned 
the property attached to the satisfaction of plaintiffs’ claim 
against said Jacobson & Co.; to which action of the court 
the said trustees then and there excepted,’ and they here 
assign it as error. 


Syepecor & CockreELL, for appellants.—By the 14th section 
of the bankrupt act, so soon as an assignee is appointed and 
qualified, and an assignment to him of the bankrupt’s estate 
has been executed, “such assignment shall relate back to 
the commencement of said proceedings in bankruptcy ; and 
thereupon, by operation of law, the title to all such property 
and estate, real and personal, shall vest in said assignee, 
although the same is then attached on mesne process as the 


property of the debtor, and shall dissolve any such attach- 
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ment made within four months next preceding the commence- 
ment of said proceedings.” But the attachment is legal and 
valid, until dissolved ; the proceedings in bankruptcy must 
be presented by a proper party, before a judgment of disso- 
lution can be rendered ; and it ‘is the duty of the court to 
proceed with the cause, until properly informed of the 
changed relations of the parties.—Lyster v. Gaff, 1 Otto, 521; 
Sims, Harrison & Co. v. Jacobson & Co., 51 Ala. 190; In re 
Houseberger, 2 Bank. Reg. 92. The assignee is the proper 
party to appear in the State court, and have the attachment 
dissolved on motion.—50 Georgia, 302. The attached prop- 
erty is in the possession of the court, and not of the attach- 
ing creditors.—Johnson v. Bishop, 8 Bank. Reg. 533. No 
time is specified, within which the assignee must intervene. 
The limitation of two years, prescribed by the second section 
of the bankrupt law, for suits by or against “any person 
claiming an adverse interest,” does not apply to the case. 
The statute of limitations does not begin to run, until there 
is some one entitled to sue, and some one liable to be sued. 
Cases cited in 2 Brickell’s Digest, 220, § 35. Here, the 
attaching creditors could not be sued: they had no estate 
whatever in the attached goods, or in the proceeds of sale, 
until a condemnation thereof to their judgment when ren- 
dered ; and their inchoate lien, acquired by the levy of the 
attachment, was not held adversely to the assignees, but 
subject to their right to intervene. So far as this question 
is concerned, the present bankrupt act is similar to the act 
of 1841; under which, the construction for which appellees 
here contend, as to the meaning of the word “swit,” was 
repudiated by the Supreme Court of Pennsylvania, in Union 
Canal v. Woodside, 11 Penn. 176. The limitation applies only 
to disputes about property to which adverse claims existed 
while in the hands of the bankrupt, and before assignment; 
as to which, a short statutory bar was deemed expedient.— 
39 N. Y. 302; 5 Blatch. 54. A petition for the distribution 
of a fund, lodged in the court, is not within the limitation of 
two years.—4 Bank. Reg. 553. 








R. H. & G. L. Sutra, with James Copss, contra.—The 14th 
section of the bankrupt act, as to the dissolution of an attach- 
ment sued out within four months before the filing of the 
petition in bankruptcy, was intended to provide a remedy 
for the recovery of property taken by the levy from the pos- 
session of the bankrupt himself, and to place the property in 
the possession of the assignees, or trustees, for the benefit of 
his creditors. Here, a dissolution of the attachment would 
only restore the property to Zimmern, from whose possession 
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it was taken, and whose title to it, as against these attaching 
creditors, has been judicially determined to be worthless; 
and from whom, moreover, the trustees could not recover it, 
being barred by the limitation of two years. The 14th sec- 
tion of the law can have no application to such a case, but 
the trustees should have proceeded by a suit in equity under 
the 35th section. The trustees may, or may not, at their 
election, intervene in a pending attachment suit ; but, if they 
do intervene, it must be by a motion or petition in which 
they are the actors, and the attaching creditors are the de- 
fendant ; and such proceeding is a new and independent suit, 
presenting new issues, and involving different rights. That 
such a proceeding is a suit, and therefore within the limita- 
tion of two years, see Story’s Com. on Constitution, vol. 3, 
$1719; Weston v. City Council of Charleston, 2 Peters, 464. 
The said 14th section, in giving the assignees a right to have 
an attachment dissolved, and in vesting in them all the 
property of the bankrupt, uses language equally strong; yet, 
a suit to recover such property, not in the possession of the 
bankrupt, must be brought within two years.—Comegys v. 
McCUord, 11 Ala. 932; Harris v. Collins, 13 Ala. 388. 


MANNING, J.—Jacobson & Co. were doing business as 
merchants at Meridian, Mississippi, and, on the Ist of May, 
1872, filed their petition to be adjudged bankrupts, and dis- 
charged as such. With their petition, they filed schedules, 
alleged to be complete, of all their partnership property and 
effects, but none of their individual estates, for the reason 
that they had no individual property, as they said, and owed 
no debts as individuals, from which they desired to be 
released. Nevertheless, they asked leave to file additional 
schedules, if found necessary, by way of amendment. At 
the first meeting of their creditors, on the 20th of May, three- 
fourths in value of those who proved their claims elected and 
resolved, in accordance with one of the sections of the bank- 
rupt law (§ 5103, Rev. Stat. U.S.), that the estate of the bank- 
rupts should be wound up and settled, and distribution 
made among the creditors, by trustees, under the direction 
of a committee of the creditors ; and they elected appellants 
trustees, and Charles Hopkins & Co., and Taylor & Co., of 
Mobile (among the largest creditors), the committee ; which 
action of the creditors was confirmed by the court. Abouta 
month before this time, Sims, Harrison & Co., appellees in 
this cause, being creditors of Jacobson & Co., to a consider- 
able amount, had, in April, 1872, and before the application 
of the latter to be declared bankrupts, sued them by an 


attachment against their property, returnable into the Cir- 
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cuit Court of Sumter county, Alabama, and had it executed 
by a levy upon merchandise found in possession of Joseph 
Zimmern in that county, as the property of Jacobson & Co., 
and by having Zimmern and one Wise severally summoned 
to answer, as garnishees, what they were respectively in- 
debted &c. to Jacobson & Co. Wise answered, acknowl- 
edging an indebedness of a few hundred dollars. Zimmern 

made no answer ; but having claimed the goods attached as 
his own, the sheriff required of Sims, Harrison & Co. anin- 
demnifying bond, with sureties, to the amount of $10,000, for 
his protection against damages for making the levy; and on 
this bond Zimmern, in September of the same year, sued 
them and their bondsmen for that sum. 

Jacobson & Co. did not report the goods thus levied on 
to the bankrupt court, as their property, nor did the trus- 
tees set up any claim to them, except as will be hereafter 
shown. But in October following, when Sims, Harrison & 
Co. filed their complaint in the attachment cause, Jacobson 
& Co. appeared specially therein, and pleaded in abatement 
certain defects in the papers, and that the goods attached 
did not belong to them, and that the levy was made within 
four months of the time before they were adjudged bank- 
rupts. Out of the pleas grew motions, on the part of Sims, 
Harrison & Co. fot leave to amend the defects in their pa- 
pers, and, on the part of Jacobson & Co., for a dissolution of 
the attachment; which motions were decided in favor of 
Jacobson & Co., i in the Circuit Court, and against them on ap- 
peal to this court ; from which the cause was remanded for 
further proceedings therein below.—Sims, Harrison & Co. 

Jacobson & Co., 51 Ala. 186. In the meantime, about 
three years had elapsed ; during all which time, Zimmern’s 
suit against Sims, Harrison & Co., conducted by the same 
attorneys who were representing Jacobson & Co. in the 
other, was suspended in the Cireuit Court. About a year 
afterwards, April 21st, 1876, upon a trial by jury, a verdict 
was rendered in the cause against Zimmern, deciding that 
the goods he claimed were subject to the attachment in fa- 
vor of Sims, Harrison & Co. against Jacobson & Co. There- 
upon, Henry and Smith, who were elected four or five years 
before, by the creditors of the bankrupts, as trustees for them, 
immediately intervened, by the same attorneys who had rep- 
resented Jacobson & Co. and Zimmern throughout, and 
moved the court “to dissolve the attachment in this case, 
upon the ground that the same was sued out within four 
months of the commencement of the said bankrupt proceed- 
ings, and that the money for which the goods, which were 
perishable, had been sold, be paid over to them as trustees.” 
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This motion was overruled, and Sims, Harrison & Co. and 
the trustees having thus all become parties to the cause, by 
agreement, through their attorneys, ‘all parties consenting 
to try the issues before the court, without the intervention of 
a jury, the judge, upon the evidence, and admission of the 
discharge in bankruptcy of Jacobson & Co., considered that 
no personal judgment should be rendered against them, but 
that plaintiffs were, in effect, entitled from the proceeds, so 
far as sufficient, of the property and effects attached, to have 
$6,739.24, besides the costs of suit, and that after the costs 
were paid, the residue of the proceeds, not to exceed the 
amount of the judgment, should be paid tothe plaintiffs. 
Judgment was entered accordingly ; and Henry and Smith, 
the trustees, have appealed to this court, claiming to be en- 
titled to the money adjudged to Sims, Harrison & Co., and 
assigning as error the ruling and judgment of the Circuit 
Court to which they excepted. 

The judgment of the court below was, probably, based 
upon the opinion, that appellants should have intervened 
with their motion to dissolve the attachment, or get posses- 
sion of the attached goods, within the two years which the 
bankrupt law prescribes as a bar to any suit by or against an 
assignee or trustee. But they contend, that this limitation 
does not relate to suits for goods and effects that should have 
gone with the property surrendered by the bankrupts, but 
were kept back by collusive arrangements between them 
and a third person; and that whenever it is ascertained that 
they belonged to the bankrupts, the trustees have a right to 
demand them. Without considering any other question that 
might arise, let us see what was the situation in the present case. 

The goods in controversy were in possession of Zimmern: 
they were transferred to him in March, 1872: he, residing in 
an adjoining county to that in which Jacobson & Co. resided, 
but in another State, held and claimed them there as his 
own ; and Jacobson & Co. did not mention them in the sched- 
ule, which they swore contained a list of all their property. 
Here, then, were goods, held adversely to them, and to the 
trustees. The former could not recover them at all; and 
Zimmern would evidently have acquired a good title against 
the trustees, by their mere omission to sue him for them within 
two years, if he had retained them so long. This would hardly 
be disputed. In that situation, the goods were lost to the 
creditors, if not sued for within two years. But Sims, Har- 
rison & Co., believing that they were about to be defrauded, 
sued out an attachment, and had the goods taken, not from 
Jacobson & Co., who disclaimed all interest in them, but 


from Zimmern. The controversy, therefore, was with him. 
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The trustees might also have sued him; and if necessary to 
enforce their superior rights under the bankrupt law, might 
have also sued the attaching creditors with him. But, by 
failing for two years to assert any title against Zimmern, his 
title would have become good against them. When, there- 
fore, the attaching creditors afterwards obtained a judgment 
for the goods, or the proceeds of them, against Zimmern, 
they did not get anything in which the trustees had, or could 
then assert, any interest whatever. Upon what principle can 
they claim, from the attaching creditors, the fruits of their 
long and expensive litigation with Zimmern, about property 
which, in his hands, was perfectly secure from them? Shall 
the diligence and risks of these creditors, in their own 
behalf, be imputed, and the results of their struggle be ap- 
propriated, to the trustees, who have done nothing, or to the 
other creditors, whose committee have stood by without rais- 
ing a hand, while the attaching creditors were carrying on 
their contest against the fraudulent bankrupts and their 
fraudulent grantee, year after year, and in court after court? 
That would be an injustice which the law can not sanction. 
Besides, there is nothing in this record to show that 
these goods, which were in Zimmern’s hands, were at any 
time subject, or could have been made subject, to the 
debts mentioned’ in the bankrupt schedule. The goods were 
transferred to Zimmern, in March. When those debts were 
contracted—whether before or after that time—does not ap- 
pear. The petition mentioning them was filed in the bank- 
rupt court in May. True, it is very probable, from the 
amount of the indebtedness reported, that some of it was 
contracted before March. But, on the other hand, J»cob- 
son & Co. may not have owed a dollar of them then. Their 
bankruptcy may have suddenly been brought on, by unfortu- 
nate dealings with those creditors, and heavy losses conse- 
quent thereon, or otherwise ; and it might have been that it 
was only against Sims, Harrison & Co., that the transfer of 
the goods to Zimmern was void. The decisions of courts 
must be founded on evidence, not conjectures. “The record 
of a judgment rendered against the defendant in execution, 
after his sale to the claimant” [however short the time be- 
fore], “is not admissible evidence against the claimant, to 
prove an indebtedness prior to its rendition.” Snodgrass v. 
Dr. Bank, 25 Ala. 161. And there is nothing in this record 
to show that any of the persons reported as creditors of Ja- 
cobson & Co., in their schedule, became such one week be- 
fore the schedule was filed. 
There is no error against appellants ; and the judgment of 
the Circuit Court is affirmed. 
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Kirksey v; Snedecor. 


Bill in Equity by Creditor, to set aside Conveyances as Fraud- 
ulent. 


1. Voluntary and fraudulent conveyances.—The settled law in this State is, 
that a voluntary conveyance, or a conveyance on consideration not deemed 
valuable in law, is inoperative against existing creditors, and voidable at their 
instance, without regard to the intent with which it was made, or the present 
ability of the grantor to pay his debts ; but subsequent creditors can not avoid 
it, without proof of actual or intentional fraud, nor can they be allowed to 
participate in the proceeds, when it is set aside at the instance of existing 
creditors, without proof of actual or intentional fraud. 


AprraL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Diiarp. 

These were three cases, which were submitted, argued, 
and decided together. Each of the bills was filed on the 9th 
February, 1874, by Foster M. Kirksey, as a creditor of the 
estate of J. J. Little, deceased, on behalf of himself and such 
other creditors as might come in, make themselves parties, 
and contribute to the expenses of the suit, against the ad- 
ministrators, widow, and children of said Little ; and sought 
to set aside several conveyances, hereinatter more particu- 
larly described, on the ground that they were voluntary and 
fraudulent, and to subject the lands to the satisfaction of 
the debts due to the complainant and other creditors. Said 
J.J. Little died on the 22d February, 1872, and his estate 
was regularly declared insolvent by the Probate Court of 
Sumter, in which county he lived and died. At the time of 
his death, he was indebted to the late firm of Kirksey & Car- 
, commission-merchants in Mobile, in the sum of 
$12,670.37 ; and on the dissolution of said firm, the debt 
became the property of said F. M. Kirksey, the complainant, 
who, on the 13th October, 1873, after the said declaration of 
insolvency, obtained a judgment against the estate of said 
Little for $14,023.30. The conveyances which the bills sought 
to set aside, five in number, were as follows: Ist, a convey- 
ance by James M. Hibler and wife, of a tract of land con- 
taining about four hundred acres, which was dated the 2d 
September, 1867, recited the payment of $6,400 as its con- 
sideration, and conveyed the lands to Mrs. Sallie A. Little, 
the wife of said J. J. Little, during the life of her said hus- 


band, and at his death to his heirs; 2d, a conveyance by Mary 
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Beatty, of the house and lot in which said Little resided at 
the time of his death, which is nowhere set out in the record, 
but which is said to have been executed on or about the 
15th February, 1868, and to have conveyed the property 
directly to said Little’s wife ; 3d, a conveyance by Turner 
Reavis and wife, of a tract of land containing forty acres, 
which was dated the 9th April, 1868, recited the payment of 
$470 in gold as its consideration, and conveyed the lands to 
Mrs. Sallie A. Little for life, then to her said husband for 
life, if he survived her, and on his death, or her death if she 
survived him, to the persons who would be his heirs at the 
time of his death; 4th, a conveyance by the administrator 
of the estate of Nelson A. Rogers, deceased, of several lots 
on the river front in or near the town of Warsaw, which was 
dated the 19th December, 1870, recited that the sale was 
made, under a decree of the Probate Court, on the 11th 
April, 1870, and that Mrs. Sallie A. Little had become the 
purchaser, at the price of $900, which had been paid, and 
conveyed the lands directly to her; and, 5th, a conveyance 
by Turner Reavis and wife, of a tract of land containing 
about eighty-eight acres, which was dated the 28th Septem- 
ber, 1871, recited the payment of $880 as its consideration, 
and conveyed the land to Mrs. Sallie A. Little for life, and 
at her death to such child or children, born of her marriage 
with her said husband, as might then be living. The bill 
alleged that all of these conveyances were voluntary—that 
the purchase-money was in fact paid by said J. J. Little ; 
that he was largely indebted at the time, and that the con- 
veyances were made to his wife and children with the intent 
to hinder, delay, and defraud his creditors, and to place the 
property beyond their reach. Answers were filed by the de- 
fendants in each case, denying that the conveyances were 
either fraudulent or voluntary. The testimony was the same 
in all the cases. The material facts are stated in the opinion 
of the court, and in the briefs of counsel ; and a further state- 
ment is not deemed necessary. On final hearing, on plead- 
ings and proof, the chancellor dismissed the bill in each 
case; and his deerces are now assigned as error, with seve- 
ral rulings on questions of evidence, which, under the agree- 
ment of counsel, require no special notice. 


Surrn & Cones, with whom was Tos. W. CotEman, for 
appellants.—The prominent fact disclosed by all these con- 
veyances, except one, is, that the enjoyment of the estate by 
the husband and wife, during their lives, is carefully guarded, 
with remainder to their children (or heirs), while the prop- 


erty is put beyond the reach of the husband’s creditors at 
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law. In one of them, the benefit of a life-estate is expressly 
reserved to him, if he should survive his wife ; in all of them, 
a statutory separate estate is created in the wife, of which 
the husband has the control, management, and enjoyment ; 
and the ultimate remainder, in all of them, is to his heirs. 
If the purchase-money was paid by J. J. Little, the deeds 
are clearly voluntary, and hence void as to existing creditors, 
whether there was any fraudulent intent or not. If they 
were made with a fraudulent intent, they are also void as to 
subsequent creditors. It is not necessary that a fraudulent 
intent as to any particular subsequent creditor should be 
shown: a general fraudulent intent when the deeds were 
made will avoid them. As to subsequent creditors, fraud is 
inferred from a succession of similar voluntary conveyances, 
ee grin ac to the grantor’s ability; from the fact that 
he had to borrow the money to buy the lands so given and 
conveyed ; and from his insolvency, or indebtedness to such 
an extent that the conveyances will have the necessary effect 
to hinder, delay, and defraud his creditors.— Huggins v. Per- 
rine, 30 Ala. 398; Williams v. Avery, 38, Ala. 115; Read v. 
Livingston, 3 John. Ch. 481i. When the grantor, or giver, sub- 
sequently obtains credit on the pretense that the property is 
his own, it is no longer a case of presumptive fraud merely, 
but positive proof of an original fraudulent intent; for the 
use made of the conveyances shows the intent with which 
they were made.— Constantine v. Twelves, 29 Ala. Whether 
voluntary conveyances from a father to his children are void 
as to subsequent creditors, depends on the intention with 
which they were made, to be gathered from all the cireum- 
stances of the case.—3 Porter, 198 ; 31 Ala. 186; 8 Conn. 186; 
54 Maine, 476; 8 N. H. 44; 1 Md. Ch. 507; 21 Miss. 631; 
28 Miss. 717; 17 Geo. 217; 34 Illinois, 382; 11 Missouri, 540; 
6 U.S. Digest, Ist series, pp. 674-6, $$ 23, 75; 4 Dana, 251. 
A voluntary conveyance, made in contemplation of future 
indebtedness, is voidable at the instance of subsequent cred- 
itors.—1 Graves, Pa. Cas. 74. A deed, fraudulent as to 
existing creditors, is, as a general rule, fraudulent also 
as to subsequent creditors.—6 Mich. 456; 21 Miss. 348; 
12 N. H. 396; 16 N. H. 464; 17 N. H. 417; 3 Wendell, 411; 
6 Humph. 216; 11 Paige, 589 ; 23 Maine, 221. 

The Hibler lands were bought before the war, though not 
conveyed until September 2, 1867 ; and the purchase-money 
was paid by J. J. Little. At that time, suits were pending 
against him, and debts are proved aggregating $4,343, besides 
others not definitely known. Many of these debts are still 
due, and none have ever been paid in full. Ross was in- 


duced, by a false representation of Little’s bankruptcy, to 
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take $300 in full payment of his debt; and Kirksey was in- 
duced by fraud to become Little’s creditor for the debt to 
Ross, $300, and the debts to Pierson and Woods, in all 
$2,991.24, which are still due to him. On 9th April, 1868, 
when the first purchase was made from Reavis, there were 
debts due and unpaid, which swelled the total amount to 
$8,319.24, besides others not specifically proved ; and none 
of these debts appear to have been paid, except that due to 
Hargrove, which complainant was induced to pay; and he 
is still Little’s creditor for that debt, besides the others 
above named, amounting in all to $4.469.24. The purchase- 
money for this land was paid by J. J. Little, who borrowed 
it for that purpose. The same condition of things existed 
at the date of the purchase from Mary Beatty. In Decem- 
ber, 1870, the time of the purchase from the estate of Rogers, 
the indebtedness had increased to more than $12,000, and 
still continued to increase up to September 23, 1871, the date 
of the last purchase from Reavis; and of this large indebt- 
edness, which has never been paid, the greater part is due to 
Kirksey. In all the cases, the purchase-money is shown to 
have been paid by J. J. Little, and the title taken in the 
names of his wife and children. As proving a general fraud- 
ulent intention, in all these transactions, the complainants 
rely on the fact of large indebtedness, amounting to insol- 
vency, and ever increasing; the manner in which, in each 
successive instance, the property was conveyed ; the specific 
acts of fraud proved, by the representation of bankruptcy to 
Ross, and the exhibition of the tax assessment to Kirksey ; 
and the fact that all the old debts were taken up, as far as 
possible, by the creation of new debts subsequent to the 
conveyances. As to these old debts, assumed by Kirksey, 
or Kirksey & Carpenter, and still due to the complainant, he 
is entitled to stand in the position of those prior creditors, 
and to be substituted to their rights.——Kerr on Fraud, 102, 
note; Brown v. McDonald, 1 Hill’s Ch. 297; Savage v. Mur- 
phy, 34 N. Y. 508. 

The defendants attempted to prove a separate estate in 
Mrs. Little. Of her distributive share of her father’s estate, 
amounting to $800, or $1,000, it is shown that $800 was paid 
by Little to the complainant. Of the sum said to have been 
given to her by her husband soon after the surrender, which 
the witness supposed was about $6,000, but which he did not 
count, no satisfactory account is given. If this money was 
loaned out, or on deposit, it would have been easy to prove 
the fact; and it was incumbent on the defendants to make 
the proof, in explanation and rebuttal of the suspicious cir- 
cumstances. If the money was on deposit, or hoarded, there 





| 
| 


196 SUPREME COURT (Dec. Term, 

[Kirksey v. Snedecor’] 
could have been no inducement to pay the purchase-money 
to Hibler in installments, as is proved to have been done; 
nor could there have been any necessity for borrowing money 
to pay for these lands. The peculiar limitations contained 
in the different conveyances repel the idea that the purchases 
were made with money belongiig to Mrs. Little’s statutory 
separate estate. If the money was hers, the title ought to 
have been made directly and absolutely to her; and there is 
no law authorizing such limitations and conditions on her 
estate, materially changing its character. The limitations 
are perfectly consistent with the supposition of a gift from 
the husband, and an attempt on his part to reserve some 
benefit to himself; and they are not reconcilable with any 
other hypothesis. The proof shows how most of the pur- 
chase-money for the lands was procured by Little ; and if 
Mrs. Little had $6,000 at that time, whether loaned out, on 
deposit, or hoarded, there was the less necessity or propriety 
in her husband’s making such provisions for her; and the 
fact raises a greater presumption against the validity of the 
conveyances. 


Snepecor & CockreELL, with Tuos. B. Wermonre, contra.— 
The bills are not framed on the theory of tracing the debt- 
or’s funds, liable to the complainant’s demand, into specific 
property, and subjecting it to the satisfaction of the debt. 
They proceed against the property conveyed, on the ground 
that the conveyances are voluntary, and the further ground 
that they are fraudulent. The defendants deny that the 
deeds are either fraudulent or voluntary; and they insist 
that, if voluntary, the complainant cannot set them aside on 
that ground. It is shown that Mrs. Little received about 
$1,000 from her father’s estate, $800 of which sum was de- 
posited by her husband with Kirksey & Carpenter; and it 
is an undisputed fact that, soon after the close of the war, 
she received a gift of at least $6,000 from her husband, who 
was not at that time indebted to any body. These two 
amounts nearly equal the purchase-money paid for all the 
lands. Whether this identical money was paid for the lands, 
or was otherwise used by Little, is an immaterial inquiry: in 
either case, the conveyances are supported by a valid con- 
sideration.—Coleman v. Smith, at the last term. If the con- 
veyances were wholly voluntary, they could only be set aside 
by existing creditors.—Leonard v. Forcheimer, 49 Ala. 145; 
Marshall v. Croom, 52 Ala. 554; Crawford v. Kirksey, at the 
last term. The first item in the plaintiff’s account is a charge 
of $1,000, under date of April 11, 1868; and the next, a 
credit of $900, dated April 25, 1868; and on the 20th April, 
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1869, when the last part of his crop of 1868 was sold, the 
balance against Little was merely nominal—only $16.51. 
These dates are subsequent to the execution of three of the 
conveyances. As to these deeds, the question of their valid- 
ity as voluntary conveyances is out of the case: they can 
only be set aside on the ground of actual fraud, or fraudu- 
lent intent.—Cases cited supra; also, Loeschigh v. Hatfield, 
5 Robertson’s (N. Y.) Rep. 26. If the deeds are not volun- 
tary, proof of a fraudulent intent on the part of the debtor 
alone is not sufficient to invalidate them—there must be 
fraud in which the grantees participated; and of this there 
is no proof whatever. Nor does the evidence justify the in- 
ference of intentional fraud on the part of the debtor. The 
whole charge of fraud, in this connection, is based upon his 
supposed insolvency, or embarrassed condition, which is not 
supported by the evidence. All his business seems to have 
been transacted through Kirksey & Carpenter, and his credit 
with them seems to have been good. He was ruined, the 
witnesses say, by the purchase of the “Washington place,” 
and the depreciation of values; and his insolvent estate, not 
yet settled, has already paid forty cents on the dollar. 


STONE, J.—These three cases present, substantially, the 
same questions, and we will consider them together. The 
bills are in the form of creditors’ bills, filed by the com- 
plainant, Kirksey, in behalf of himself and all other creditors 
of the estate of J.J. Little, who will make themselves parties, 
and contribute to the expense of the suit. No other creditors 
have come in, and Kirksey remains sole complainant. The 
gravamen of the bills is, that Little, the intestate, in his life- 
time, being largely indebted to complainant and others, pur- 
chased several tracts of land, described in the bills, paid for 
them with his own money, and had the titles made to Sarah 
A. Little, his wife, without valuable consideration moving 
from her, and with intent to delay, hinder, and defraud his 
creditors. 

Fraud that will vitiate a conveyance, and expose the prop- 
erty conveyed to the debts of the grantor, or of the person 
who pays the purchase-money, is of several classes. A con- 
veyance of property on a consideration simply good, and not 
valuable, is voidable and inoperative against any debt the 
erantor may then owe; and this, without any reference to 
the innocence of the motive, or the present ability of the 
grantor to pay his debts from other sources.— Miller v. Thomp- 
son, 3 Por. 196; Moore v. Spence, 6 Ala. 506; Stokes v. Jones, 
18 Ala. 734; 2 Brick. Dig. 21, § 100. A conveyance by gift, 
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not, for that cause alone, rendered invalid as to subsequent 
creditors ; and hence, while such conveyance will be set aside 
as to antecedent debts, it will be upheld as to subsequent 
debts. We have never followed the doctrine, that a convey- 
ance, made without intentional fraud, by one indebted at 
the time, can be, on that ground, set aside by a subsequent 
creditor ; or, if set aside by a prior creditor, let in a subse- 
quent creditor to share in the proceeds. ‘To do so, would be 
to obliterate the distinction between actual, or intentional 
fraud, and constructive fraud.—See Corprew v. Arthur, 15 
Ala. 525; Stiles v. Lightfoot, 26 Ala. 443; Spencer v. Godwin, 
30 Ala. 355; Huggins v. Perrine, 30 Ala. 396; Gardner v. 
Booth, 31 Ala. 186; Cole v. Varner, Ib. 244: Pinkston v. Mc Le- 
more, Ib. 308. But conveyances made in acfual fraund—with 
intent to delay, hinder, or defraud creditors—may be avoided 
by any creditor or purchaser, subsequent as well as ante- 
cedent.— Williams v. Avery, 38 Ala. 1:5; Huggins v. Perrine, 
supra. In Crawford v. Kirksey, at December term, 1876, we 
drew some distinctions between sales made by a failing or 
insolvent debtor in payment of a bona fide debt, and such 
sales when made upon a new consideration, presently paid. 
We need not repeat what we then said, as we do not con- 
sider that question directly presented by these records.—See 
Hubbard v. Allen, at this term. 

Five deeds are brought to view in the present suits, and 
they are all assailed on two grounds: first, that the consider- 
ation in each case moved from J. J. Little, the intestate, and 
not from Sarah A. Little; and, second, that each and every 
one of the deeds was procured to be made to Mrs. Little, with 
intent to delay, hinder, and defraud the creditors of J. J. 
Little. The first and most important deed was made by 
Hibler and wife, and bears date September 2d, 1867. This 
deed, after being duly acknowledged and certified, was re- 
corded in the probate office of the county, January 10th, 1868. 
The consideration of this sale was $6,400, and the record is 
silent as to when it was paid. We infer it was paid before 
the deed was executed. The second deed averred to have 
been made, it is charged, bears date February 15, 1868, and 
was executed by Mary Beatty. This deed is not in the 
record, and it is neither averred nor proved when the consid- 
eration was paid, the amount of it, or value of the lot pur- 
chased. We infer this was paid for at or before the execu- 
tion of the deed. We know not whether this deed was 
recorded. The third was executed by Reavis and wife— 
their first sale—and bears date April 9th, 1868; considera- 
tion, $470 in gold, paid down at the purchase. This deed 


was not received for record, until October 4th, 1871. The 
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bills charge that, when these deeds were executed, J. J. Lit- 
tle was largely indebted to complainant and others. The 
account and dealings between Little and Kirksey & Carpen- 
ter—now Kirksey—is made part of the testimony. It shows 
that the first item of indebtedness from the former to the 
latter was April 11th, 1868, “cash paid Stone & Matthews, 
$1,000.” On the 25th of the same month, $900 of this was 
returned, or refunded. The next debit is May 6th, $150; set 
off by a collection by Kirksey & Carpenter, for Little, of the 
same amount, two days before. On the 23d April, 1869, the 
account was made out and balanced between the parties, and 
the balance then against Little was only $581.42, five hun- 
dred dollars of which was for an advance made that day. It 
is thus shown that, at the purchase of the three parcels of 
land above referred to, Little was not at all indebted to 
Kirksey & Carpenter; and so, as to these tracts, the relief 
claimed on the ground stated above must fail. 

The other two conveyances, however, stand on a different 
footing. The deed of Thompson, administrator of Rogers, 
was executed December 19th, 1870; and the second deed 
from Reavis and wife bears date September 28th, 1871. 
There are circumstances tending to show that these pur- 
chases were probably made at an earlier date than these 
deeds show. But no reliable evidence is given, showing 
when the purchases were made, or the money paid. Hence 
we can not, with safety, assign to these transactions dates 
different from those shown in the deeds. Kirksey & Car- 
penter were large creditors of Little when each of these 
transactions was had, and their debt has never been paid. 
In January, 1870, the balance was over $7,000. In April 
following, it was near $5,000; andit steadily grew from that 
time until Little’s death, in February, 1872. These purchases 
fall under the principle of conveyances made by or through 
a person who is indebted at the time, and cast on the grantee 
the necessity of proving a valuable consideration. The 
$1,000 alleged to have been received from Mrs. Rogers, the 
distributive share of Mrs. Little in her father’s estate, is the 
only item we deem it necessary to consider in this connec- 
tion. Of that sum, Little received $800 in draft of Mrs. 
Rogers, which went to complainant in this suit, March 4, 
1869 ; immediately after it was drawn. When the remain- 
ing $200 was received is not shown. Little paid Thompson, 
administrator of Rogers, the purchase-money for the prop- 
erty bought of him, by obtaining a loan from Chas. Hopkins 
& Co., October 18th, 1870. He paid Reavis, for the purchase 
from him, through Kirksey & Carpenter, in January, 1869, 
and in January, 1871. There is no testimony sufliciently 
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explicit to connect either of these purchases with the $1,000— 
Mrs. Little’s distribution-money—and this line of the defense 
must fail.—See Hubbard v. Allen, at the present term; and 
Hamilton v. Blackwell, at present term. 

The only remaining question we need discuss, is the charge 
in the bills that the several deeds were procured by Little 
to be made to Mrs. Little, with intent to delay, hinder, and 
defraud his creditors. We have above disposed of the ques- 
tion of the invalidity of the deeds of Thompson, administra- 
tor of Rogers, and of the second deed by Reavis and wife. 

We have examined the mass of evidence in this record, 
with great care. All the testimony of Kirksey, the com- 
plainant, tending to prove transactions with, and statements 
by Little, the intestate, we feel bound to suppress.—Code of 
1876, § 3058. So, there is much other testimony offered on 
each side, which is either hearsay, or opinion. We will not 
specify the evidence falling under these classes, but, in our 
deliberations, we will disregard it. Questions arising out of 
the form of interrogatories are abandoned by the agreement 
accompanying the submission. “ Either party has the right 
to except to any part of the depositions offered, provided 
that such exception shall not be to such matter as would be 
remediable by retaking the deposition of the witness.” Such 
is the substance of the agreement. We will take no note of 
objections, based on the leading form of the interroga- 
tories. 

As to the three deeds, bearing date September 2, 1867, 
February 15, 1868, and April 9, 1868, we think there is an 
entire absence of testimony that either of them was procured 
to be executed as they were, with intent to delay, hinder, or 
defraud any one, complainant or any other. The account 
with Little was opened by Kirksey & Carpenter after the 
last of those three deeds was executed, and more than a year 
after this the balance against Little was only $581. The 
main deed—that which conveyed property costing $6,400— 
had then been recorded in the probate office of the county 
for more than a year. And up to the death of Mr. Little, 
near three years later, Kirksey & Carpenter still credited 
Little more liberally than they had done before. And when 
they took a mortgage from Little to secure themselves, they 
took it on other lands than those conveyed to Mrs. Little. 
A still more pregnant circumstance is found in the fact, that 
although, in each of the three bills, it is charged that the 
deeds were thus made to defraud Kirksey & Carpenter, yet 
they neither aver nor prove that, at the time they so gave 
credit to Little, they had not knowledge that said deeds had 
been made to Mrs. Little. The bills, as to the three tracts 
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of land first purchased, must fail, under the rules we have 
declared above. 

In ease 249, the decree of the chancellor is affirmed. 

In case 250, the decree of the chancellor is reversed, and 
a decree here rendered, granting to complainant relief as to 
the lands purchased from Thompson, administrator of Rogers, 
and denying it as to lands purchased from Mary Beatty. 
All other questions are reserved for decision by the chan- 
cellor. 

In case 251, the decree of the chancellor is reversed, and 
a decree here rendered, granting relief to complainant, and 
declaring the lands therein described are subject to his 
claim. All other questions are reserved for decision by the 
chancellor. 
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Shelton ¢. Carpenter ct al. 


Bill in Equity by Creditors of Insolvent Estate, against Execu- 
tor and Purchasers, alleging Waste and Devastavit, and seek- 
ing to enforce Vendor's Lien on Land. 


1. Suleof lands by executor, under power, for payment of debts. and for distri) ution. 
A will contained these clauses: ‘In the first place, I desire and will that my 
executors, or administrators, shall pay off all my debts, of every kind and na- 
ture; and if necessary to effect this, I will them tosell as much of my prop- 
erty as may be sufficient to do the same. Then, I wish, and hereby authorize 
them, to sell at public auction, on a credit of one, two, and three years, all my 
property of every kind, real and personal; purchasers to give notes, with two 
or more approved securities, bearing interest from date;” and the proceeds of 
sale, when collected, after setting aside a specified sum to be invested for the 
benefit of the widow during her life, were to be distributed among his chil- 
dren: Held, that the power to sell for the payment of debts was distinct from 
the power to sell for distribution, &c., and was not subject to the same direc- 
tions as to terms; and that, the terms of sale, when made for the payment of 
debts, being discretionary with the executor, it was not essential to its validity 
that security should be required from a solvent purchaser. 

2. Evecutor’s power over choses in action; devastavit, and who is chargeable with. 
An executor or administrator, notwithstanding his large discretionary power 
over the choses in action in his hands for administration, can not apply them 
in payment of his individual debts, without committing a devastavit, for which 
the person who receives them, having notice of his abuse of authority, is an- 
swerable; but this principle does not apply to a debt for which, althongh the 
executor was the principal debtor, the testator was also bound as his surety. 

3. Notice of protest.—Notice of the prot st of a bill of exchange, deposited in 
the post-office of the city or town in which the indorser resides, and in which 
the bill is payable and protested, is sufficient to charge him, unless it is shown 
that the holder also resided there. 

4. Transfer of note by executor; payment to him in Confederate treasury-notes. 
An executor, or administrator, has power to transfer a promissory note, assets 
of the estate, in payment of a debt due from the decedent; and it was also within 
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his power, having sold property of the estate during the late war, to receive 
payment of the purchaser’s note, before its maturity, in treasury-notes of the 
Confederate States. 

5. Insolvent estate; contribution between creditors.—A creditor ofan insolvent es- 
tate, whose claim has accrued since the distribution of the assets, or whose dis- 
abilities have been since removed, may recover his pro-rata share of the assets 
trom another creditor, who has received, through the decree of the court, a 
greater dividend than he would have been entitled to receive if the plaintiff's 
claim had been included with the other debts (Code of 1876, § 2585); but the 
statute does not apply to a creditor who has been paid in full by the personal 
representative before the estate was reported or declared insolvent. 

6. Cross-bill.—When a bill is filed by creditors of a decedent’s estate, which 
has been declared insolvent, against the personal representative, and against 
persons who have purchased the lands from him, charging a devastavit by them, 
and seeking to have the lands sold for the payment of the purchase-money 
alleged to be unpaid; the widow, being made a defendant as a legatee under 
the will, can not maintain a cross-bill for an assignment of dower in the 
lands. 


AppEaL from the Chancery Court of Greene. 

Heard before the Hon. A. W. DmLtarp. 

The original bill in this case was filed on the 7th Septem- 
ber, 1871, by John C. Shelton, as a creditor of the estate of 
Willis Crenshaw, deceased, on behalf of himself and the other 
creditors of said estate, or so many of them as might come 
in and contribute to the expenses of the suit, against John 
N. Carpenter individually, and as executor of the last will 
and testament of said Willis Crenshaw; and against the 
widow and children of said Crenshaw, as legatees under his 
will; and against the administrator and heirs-at-law of Dun- 
can Dew, deceased, who had purchased some of the lands 
belonging to said Crenshaw’s estate, from the said executor; 
and against John P. Pippin and W. H. Pippin, who had also 

urchased some of said lands from said executor; and against 
Thomas Dougierty, asa sub-purchaser from said Pippin. 
It sought to charge said executor with waste and devastavit, 
in the management of the said estate, particularly in the 
matter of the sale of lands to said Dew and Pippin, to hold 
them accountable as having knowingly participated in such 
devastavit and subject the lands to sale for the payment of the 
purchase-mcney. 

Willis Crenshaw, the testator, died in said county of 
Greene, the place of his residence,in August, 1862; and his last 
will and testament was there duly admitted to probate, in 
September, 1862, and letters testamentary thereon granted 
to said John N. Carpenter, one of the persons therein named 
asexecutor. Said will, a copy of which was made an exhibit 
to the bill, contained the following provisions. “In the 
first place, I desire and will that my executors, or administra- 
tors, shall pay off all my debts, of every kind and nature; 
and if necessary to effect this, I wish them to sell as much 
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of my property as may be sufficient to do the same. Then, 
I will, and hereby authorize them, to sell at public auction, 
on a credit of one, two, and three years, all my property of 
every kind, real and personal; purchasers to give notes, with 
two or more approved securities, bearing interest from date. 
After disposing of all my property, in the above manner, I 
will that my executors, or administrators, for the benefit of 
my wife Amanda, set aside the sum of $5,000, to be placed at 
interest, well secured; the interest of which sum is to be ap- 
plied annually to her support and maintenance; and at her 
death, the said sum of $5,000 is to revert back to my estate. 
And as I have heretofore given off to John N. Carpenter and 
my daughter, Amelia R. Carpenter, his wife, the sum of $8,000, 
I will that each of my heirs draw the same amount from m 
estate, so as to place them all on an equality; andthen I will 
that the balance of my estate be divided equally among all 
my heirs, share and share alike. And I hereby appoint John 
N. Carpenter and Anderson Crenshaw, my son, my execu- 
tors or administrators, without requiring them to give bond; 
and also constitute and appoint John N. Carpenter and An- 
derson Crenshaw guardians to my minor children.” 

At the time of his death, the said testator owned two 
plantations in said county, or tracts of land, a large number 
of slaves, a residence in the town of Eutaw, and other prop- 
erty, the aggregate value of which was between $120,000 and 
$150,000. Mrs. Amanda Crenshaw, his wife, was at that 
time insane, and had been for many years, and was confined 
in a lunatic asylum; and she continued in that condition up 
to the filing of the bill in this case. On the 22d December, 
1862, said executor sold the lands, after due advertisement, 
at public auction, on a credit of one, two, and three years, 
with interest; Duncan Dew becoming the purchaser of one 
tract, and John P. and W. H. Pippin of the other tract; each 
executing their notes for the purchase-money, in accordance 
with the terms of the sale, and being put in possession by 
the executor of the lands bought by them respectively. At the 
time of the sale, or prior thereto, Dew asked the executor, if 
the purchase-money could be paid in debts against the tes- 
tator; and the executor answered, that payment could be 
made in that way. The land bought by Dew, at $11.10 per 
acre, aggregated $14,980; and that bought by Pippins, at 
$6.00 per acre, aggregated $2,100. The sale was reported by 
the executor to the Probate Court, on the 19th January, 1863, 
as having been made by him “in pursuance, and by direction 
of said will;’ but the report does not state for what purpose 
the sale was made. In payment of Dew’s first note, before 
its maturity, he surrendered to the executor three claims 
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which he held against the testator’s estate : 1st, a note, or due- 
bill, which, with interest, amounted to $112.66: 2d, a draft for 
$1,138.29, drawn by the testator on said John N. Carpenter, 
and by him accepted; and, 3d, a draft for $3,718.25, drawn by 
said Carpenter on Thos. H. Herndon, payable to said testa- 
tor, and accepted by Herndon for his accommodation. In 
payment of the second note, he assumed a debt (or a part 
thereof) which the testator owed one Gowdy, or Gowdry, and 
which he paid in Confederate money; and he paid the third 
note to the executor, also before maturity, in Confederate 
treasury-notes. Pippin’s first note was transferred by the 
executor to one Perkins, at its face value, in payment of a 
debt which he held against the estate, for the same amount; 
and it was paid to said Perkins, after the close of the war, in 
United States currency. The second and third notes of Pip- 
pins were paid to the executor, before their maturity, in 
Confederate treasury-notes, which he used in paying debts 
against the estate. The slaves were never sold, but were 
emancipated by the result of the war. 

The testator’s estate was declared insolvent on the 15th 
August, 1866. John C. Shelton, the complainant in the suit, 
who resided in Fredricksburg, Virginia, filed as a claim 
against the estate a promissory note for over $6,000, given 
by the testator on the 21st January, 1862, for money loaned 
before that time; on which note an action had been com- 
menced against the executor, and a judgment was obtained 
on the 18th April, 1867, for over $8,000. The bill alleged 
that the estate was not in fact insolvent, or was rendered in- 
solvent by the waste and devastavit of the executor, in which 
said Duncan Dew and Pippins knowingly participated, and 
that said executor was insolvent; and prayed that an ac- 
count of the debts might be taken, and that the lands might 
be sold for the payment of the purchase-money, and for gen- 
eral relief. Answers were filed by Pippins, Dougherty, and 
the representatives of Dew, denying the charges of fraud 
and collusion, and insisting on the validity of their purchases 
of the lands; and a cross-bill was filed in the name of the 
widow, asserting her right of dower in the lands, and asking 
that it might be allotted to her. A demurrer to the cross- 
bill was filed by the complainant in the original bill, and_ by 
the other defendants, but was overruled by the chancellor, 
who held that, under the facts above stated, the court would 
elect for the widow, she being still a lunatic, to dissent from 
her husband’s will, and claim, dower in the lands, or com- 
pensation in lieu of dower, to be paid out of the unadminis- 
tered assets. He also held, on final hearing on pleadings 


and proof, that the complainant was not entitled to any re- 
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lief against Duncan Dew’s estate, or the lands purchased by 
him at the executor’s sale, because the purchase-money went 
in extinguishment of the debts of the estate to an equal 
amount, and therefore the estate was not injured by the 
transactions between said Dew and the executor ; but, as 
against John P. and W. H. Pippins, and the lands bought by 
them, including the portion which they had sold Dougherty, 
the lands were subjected to the vendor’s lien on account of 
the last note, which was paid before maturity in Confederate 
money ; and he rendered a decree accordingly. 

From this decree the complainant now appeals, and here 
assigns as error the overruling of his demurrer to the cross- 
bill, the decree rendered on the cross-bill, and the dismissal 
of his bill as against the personal representative and heirs 
of Duncan Dew. By consent, there is a cross-assignment of 
errors on the record by John P. and W. H. Pippins, present- 
ing the correctness of that part of the decree which granted 
relief against them. 


R. H., R. 1. & G. L. Surrn, for the appellant Shelton.—l1. 
The complainant is a creditor of Crenshaw’s estate ; his debt 
is not barred, and he has received nothing on it. Dew also 
was a creditor, and he has received payment of his debt in 
full. On these facts, aside from any other aspect of the case, 
the statute gives the complainant a right of action against 
Dew, if Crenshaw’s estate is solvent.—Code of 1876, § 2585. 
The whole amount of the debts did not exceed $35,000 ; Dew’s 
is claimed to have been $4,969.20, and the complainant’s is 
$8,110.89 ; hence, he is entitled to recover of Dew, at least, 
$1,550. 

2. An executor cannot set off a debt due to him as exe- 
cutor against a debt due from his testator. The statute ex- 
pressly declares that the debts must be mutual—that is, they 
must be strictly between the same parties—Rapier v. Hol- 
land, Minor, 176; 1 Stewart, 529; Swilley & Riley v. Lyon 
& Baker, 18 Ala. 559; McKinley v. Winston, 19 Ala. 301 ; 
White v. Word’s Adm’r, 22 Ala. 444; Fry v. Evans, 8 Wen- 
dell, 530. This principle shows the illegality of the transac- 
tion, by which the executor received the draft for $3,718.25, 
not then due, in part paymentof Dew’s first note, and allowed 
him to assume a part of the debt to Gowdy in payment of 
his second note, also before its maturity; and the relations 
of Dew to the estate, to the extent of these two items, to- 
gether amounting to $8,687.45, are the same as if these trans- 
actions had never taken place. Dew was bound to know that 
the transaction as to the Gowdy debt was illegal, and can 
claim no advantage from it. 
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3. Dew’s third note was not payable until December, 
1865, and was payable in funds current at its maturity; and 
the executor had no authority to receive payment, before its 
maturity, in currency which was valueless. The executor 
sold the lands under the will, and he had no authority to sell 
on any other terms; and Dew was bound to know this fact. 
This’ note, then, stands as if it had never been paid at all. 
The same principle applies to the note of Pippins last falling 
due, as to which the chancellor rightly ruled that, as against 
the estate, it had never been paid. 

4. But the two larger drafts used by Dew in payment of 
the first note, amounting to $4,856.54, were in fact the debts 
of Carpenter, the executor, and not of Crenshaw, his testa- 
tor. That the acceptor of a draft is the party primarily lia- 
ble, see Story on Bills, § 325; Inge v. Br. Bank at Mobile, 8 
Porter, 108. It is presumptive evidence of a debt due from 
the acceptor to the drawer ; and the acceptor must remove 
this presumption, and show that he accepted for the accom- 
modation only of the drawer, before he can recover against 
the latter. This has not been done, and the draft stands as 
the debt of Carpenter, the acceptor ; and the presumption of 
law is strengthened by the fact that Carpenter was the com- 
mission-merchant of Crenshaw. The otber draft, of which 
Herndon was accommodation acceptor, stands on the same 
ground, as between Carpenter and Crenshaw. These drafts 
being the individual debts of the executor, he could not pay 
them with the assets of the estate ; and the person receiving 
such payments from him, with the knowledge of the misap- 
plication, is equally wit! him liable for the devastavit.—2 Wil- 
liams on Executors, 1630, note; J/eLeod v. Drummond, 17 
Vesey, 167; Rogers v. Fort, 19 Geo. 96; Hargrove v. Batty, 
19 Geo. 1382; Brush v. Ware, 15 Peters, 93. 

5. It is no answer to these propositions to say, that the 
insolvency of the estate was caused by the emancipation of 
slaves, which was the result of the war, and for which the 
executor is not responsible. It was the duty of the executor 
to sell the slaves for the payment of the debts, before pro- 
ceeding to sell the lands; and in first selling the lands, he 
was guilty of a breach of duty and a devastuvit.—Rev. Code, 
$$ 2079, 2084 ; 2 Wms. Ex’rs, 1630; 4 Bacon’s Abr. 100. If 
he had executed the trust according to the law and the terms 
of the will, the slaves would have been sold, instead of per- 
ishing on his hands, the debts would all have been paid, and 
the estate would have been solvent. Moreover, Dew’s debts 
were paid by the executor shortly after the probate of the 


will, instead of waiting eighteen months for the presentation 
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of claims; and this renders him liable as for a devastavit. 
15 Peters, 93, supra. 

6. The demurrer to the cross-bill ought to have been 
sustained. The claim set up in it had no connection with 
the original suit. The widow liad no claim to dower, on ac- 
count of the provision made for her by the will.— I/cLeod v. 
Me Donnell, 6 Ala. 243 ; Hilliard v. Binford, 10 Ala. 991 ; Collins 
v. Carman, 5 Md. 535; 2 Seribner on Dower, 473. She did 
not dissent from the will, and, being insane, could not; and 
the right to dissent is personal, and cannot be exercised for 
her by the court. If entitled to dower, it was in the lands, 
and not out of the estate. 


W. & J. Wess, and Joun T. Taytor, for the administrator 
and heirs of Duncan Dew, deceased.—1l. The bill is not 
framed to set aside the sale of the lands by the executor, 
and to have them sold to pay the claims of creditors; but, 
conceding and asserting the validity of that sale, it seeks to 
re-sell the lands for the payment of the purchase-money. 
The material question, if not the only one, so far as the per- 
sonal representative and heirs of Dew are concerned, is as to 
the validity of the payment and settlement of his notes as 
against the complainant. The sale was made by the exe- 
cutor for the payment of debts, and his discretion as to 
terms, &c., was not restricted or limited in any manner by 
the will. It was part of the contract between him and Dew, 
that debts against the estate would be received in payment ; 
and there could be no objection to this arrangement, since it 
carried out the very purpose for which the sale was made. 
The agreement being a part of the contract, it cannot be re- 
pudiated, while affirming the validity of the sale: the whole 
contract is either good or bad, and must be affirmed or repu- 
diated as a whole.—Craw/ord v. Barkley, 18 Ala. 270; Story 
on Agency, $$ 250-53 ; 28 New York, 289; Story on Conflict 
of Laws, $$ 317, 332. The notes for the purchase-money 
were payable to the executor, and were assets in his hands. 
He was the only person authorized to settle, receive pay- 
ment, or give discharges for them, or any other choses in ac- 
tion in his hands; and a payment to him was an extinguish- 
ment of the debt, in the absence of fraud, or collusion, be- 
tween him and the debtor. The charge of fraud and collu- 
sion being unsupported by the evidence, the validity of the 
payments cannot be questioned.— Waring v. Lewis, 53 Ala. 
615; Beattie v. Abercrombie, 18 Ala. 18; 2 Williams on Exe- 
cutors, 805, 807, 810, note c; 14 Wendell, 90; 4 Hill, 492; 
Perry on Trusts, 457, $ 511. In order to perform his duty 
in paying debts, an executor or administrator must sell 
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property in many instances ; and no one would deal with 
him, if liable afterward to be called to account, for subse- 
quent events and acts, over which he had no control.— 2 Wil- 
liams on Executors, 796, 798, note 1; Hill on Trusts, 342; 
3 Mason, 218; 13 Pick. 397. 

2. None of the objections to the transactions between 
Dew and the executor cai be sustained. That the effect was 
to pay Dew’s debts in full, does not prevent the extinguish- 
ment of these debts, or affect the validity of the transaction, 
though the executor could only claim, on the future insol- 
vency of the estate, a credit for the proper pro rata.—Mc- 
Neill v. NeNeill, 36 Ala. 109; Bates v. Vary, 40 Ala. 437; 
Prater’s Admyr v. Stinson, 26 Ala. 456. Tbe payment in 
Confederate money is immaterial. The sale was not made 
under an order of court, and is not governed by the principle 
applicable to judicial sales.—44 Ala. 91; 46 Ala. 598 ; 8 Wal- 
lace, 14; 14 Wallace, 661; 66 N. C. 590. It must be remem- 
bered, too, that the sale was made in 1862, when Confederate 
money was the only currency; and that the money so re- 
ceived was used in paying debts against the estate to an 
equal amount. That the last notes were collected before 
they were due, is equally. immaterial. The notes bore inter- 
est from date, which was equivalent to a sale for cash; and 
the money was applied in payment of debts. The intent 
and purpose of the power of sale having been accomplished, 
equity will not scrutinize the mode and manner in which it 
was done.—Story’s Equity, § 174. 

3. As to the draft for $3,375, the notice of protest, sent 
through the post-office, was sufficient, since it 1s not shown 
that the holder also resided in Eutaw.—Dibb v. McQueen, 
42 Ala. 408; 43 Ala. 455. As it was in fact Crenshaw’s debt, 
he was not entitled to notice.—Lvans v. Norris, Stodder & 
Co., 4 Ala. 511. 

4. When the testator died, in 1862, his estate was entirely 
solvent, though he owed some debts; but the war was then 
raging, and on its results depended the value of property, 
and the solvency of estates and individuals. Dew and Shel- 
ton each held debts against the estate. In view of the un- 
certainties of the future, Dew chose to take the lands in 
payment of his debt, though at an increased price. Shelton 
declined to do so, refused to receive Confederate money, took 
no steps to protect himself, and awaited the course of events. 
He can not now complain of the consequences of his own 


laches.—40 Ala. 442; 41 Ala. 700; 45 Ala. 205. 


W. Coteman, for John P. Pippin and W. H. Pippin.—In 


the absence of any will, an administrator has the right to 
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settle, receive payment, discharge, or dispose of the choses in 
action in his hands; and any transaction with him, as_ to 
them, can only be avoided on the ground of fraud or collu- 
sion.— lVoolfork’s Adn’r v. Sullivan, 23 Ala. 548; Waring v. 
Lewis, 53 Ala. 615; Jones v. Blalock, 31 Ala. 183 ; 7 John. Ch. 
154; 4 Hill, N. Y. 507. Here, the executor, in addition to 
his general powers, was authorized and required, by the 
terms of the will, to sell the property, and to pay the debts 
of the estate; and he exercised the power in good faith, and 
with great discretion. The money collected from the pur- 
chasers was used in paying the debts, as the testator con- 
templated and directed; and they cannot now be held re- 
sponsible, on account of results brought about by subsequent 
events, with which they had no connection. 


E. Morean, for John N. Carpenter, the executor.—The 
charge of fraud against the executor, and of collusion be- 
tween him and the purchasers at his sale, was necessary to 
give equity to the bill, and seems to have been inserted for 
that purpose ; but it is entirely unsupported by any evidence. 
A complete answer to the charge, if any answer is needed, is 
found in the fact, shown by the testimony, that the executor 
was personally absent, being in the army during the whole 
war, and did everything through his agent and attorney, to 
whom his business was intrusted. Results have justified the 
wisdom with which the estate was managed, and its present 
condition is caused solely by the results of the war. In the 
payment of debts, no discretion was left to the executor : the 
duty was imposed on him, to sell the property, and.pay the 
debts; and he performed that duty in good faith, and for 
the benefit of all parties interested in the estate. If the 
complainant was not paid, it is because he would not receive 
Confederate money. Whatever may be his rights or reme- 
dies against other creditors, he can not complain of the ex- 
ecuter, who has fully accounted for all assets that came to 
his hands. 


E. Moraan, and W. & J. Wess, for Mrs. Amanda Cren- 
shaw, the testator’s widow, argued the several questions pre- 
sented by her cross-bill, as to her right of dower in the 
lands, and the power of the court to elect for her ; questions 
not decided by the court. 


BRICKELL, ©. J.—The power of the executor to sell 
for the payment of debts, is distinct from, and must not be 
confounded with, the power to sell for the purpose of raising 


an interest-bearing fund for on benefit of Mrs. Crenshaw, 
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during her life, and for the purpose of making a distribution 
according to the terms of the will. The powers are intended 
for wholly distinct purposes, and are expressed in different 
terms. ‘The first is general—to sell any part of the estate of 
the testator ; and the terms of the sale, whether for cash, or 
on credit, or, if on credit, tle time of credit, and whether 
security shall be taken from the purchaser, and the character 
of the security, are committed to the discretion of the exec- 
utor. The debts of the testator having been paid, power is 
then conferred to sell all the property remaining, on a credit 
of one, two, and three years, taking notes from the purchas- 
ers, bearing interest, with two sureties. The lands were sold 
by the executor, for the payment of debts, under the first 
power ; and it is not an objection to the validity of the pur- 
chase by Dew, that surety was not required and taken on 
his notes for the purchase-money. The executor was not 
bound to take such surety, or to any form of sale. His 
authority was as full and complete as that of the testator 
himself; and his duty was, for the discharge of which in 
good faith and with reasonable diligence he was responsible, 
to obtain a fair and full price, securing payment of the par- 
chase-money. Dew’s solvency may have been, and we may 
say was certainly, so unquestionable, that it would have been 
a mere form, or idle ceremony, to have demanded surety of 
him. The matter of taking surety rested in the discretion of 
the executor—it was not imposed as a condition on which 
the power of sale should be exercised, and the validity of the 
sale is not affected, because surety was not taken on Dew’s 
notes.— Huger v. Huger, 9 Rich. Eq. 217. 

2. The facts relied on to avoid the payment of the notes 
by Dew to the executor, are these: The lands were sold on 
a credit of one, two, and three years, for equal annual install- 
ments, with interest from theday of sale. The first installment 
was paid with the claims which Dew held against the testa- 
tor, two of which were bills of exchange drawn by the exec- 
utor, and indorsed by the testator. There is some evidence 
which tends to show that the bills were drawn for the accom- 
modation of the testator, and that he was in fact the primary 
debtor ; but we do not regard it as sufficient to overcome the 
presumption arising from the paper. One of these bills 
wanted a few days of maturity, at the time of the settlement 
of the first installment between Dew and the executor, and 
the other had been protested some months previously. The 
second note, or installment, was paid to a creditor of the 
testator, to whom the executor had transferred the note. 
The third was paid, before its maturity, in Confederate 
treasury-notes. It is insisted that the two bills of exchange 

Vow. Lx. 
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were the debts of the executor, which he had no authority 
to receive in payment of the purchase-money, amd that re- 
ceiving them was a devastavit, in which Dew participated, 
and for which he is responsible. 

While the power of an executor, or administrator, over the 
choses in action in his hands for administration, is of necessity 
large, and he may be dealt with generally as if he was the 
owner of them, he is without authority to apply them in 
payment of his individual debts. Whoever accepts them as 
security for, or in payment of such debts, has full notice of 
the abuse of his fiduciary power and duty, and must be 
answerable for them.—Swoope v. Trotter, 4 Port.27; Waring 
v. Lewis, 53 Ala. 615; Van Hoose v. Bush, 54 Ala. 342. The 
bill which had reached maturity, though the executor was 
the principal debtor, was also the debt of the testator; and 
it cannot, with any propriety, be said that Dew was receiv- 
ing, or the executor applying the assets, in payment of his 
own debt, so far as that bill is concerned. The principle to 
which we have adverted applies, only when the assets are 
employed to pay debts of the executor, with which the tes- 
tator is not chargeable, and for which the assets are not 
bound. 

3. The bill which had matured, it is said, was not a debt 
against the testator, because he had not been duly notified 
of its protest for non-payment. Notice of dishonor, or a 
reasonable excuse for its absence, is necessary to fix tne lia- 
bility of an indorser of a bill of exchange. The notice of 
dishonor was given the testator, by depositing it in the post- 
office at Eutaw, the place of his residence, and the place of 
payment and protest of the bill. The notice was sufficient, 
unless it had been shown that Dew, the holder, resided in 
Eutaw, a fact of which there is no evidence.—Carson v. State 
Bank, 4 Ala. 148; Bibb v. McQueen, 42 Ala. 408. The liabil- 
ity of the testator having been fixed by protest and notice, 
Dew could have compelled payment from the executor, and 
the payment was a proper application of the assets, and in 
no sense a devastavit. 

4. The executor had power to assign and transfer the 
second note to Gowdry, a creditor of the testator; and it 
certainly is not a fact with which the appellant has any con- 
cern, whether Dew paid it in Confederate treasury-notes or 
in gold and silver. It was also within the power of the ex- 
ecutor to receive Confederate treasury-notes, in payment of 
the note last due, even before its maturity.—Van Hoose v. 
Bush, supra. 

5. The appellant insists, that the estate being insolvent, 
and Dew having received his debts in full, he has a right to 
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recover of him such portion as would have been applied to 
his debts, if the money had been paid to the executor, and 
had remained in his hands for distribution to the creditors. 
The right is supposed to be conferred by the statute (Code 
of 1876, § 2585), which authorizes a creditor of an insolvent 
estate, whose claim is not barred, to recover of any person 
who has received any dividend of such estate, such an 
amount of the dividend as will be in the same proportion 
his claim bears to the debts of the estate. The statute is a 
part of the system defining the mode of ascertaining the in- 
solvency of the estates of decedents, the ascertainment of 
the claims of creditors, the distribution to them of the assets, 
and the final settlement and discharge of the administrator 
or executor. It is required that all claims shall be filed in 
the Court of Probate, within nine months after the declara- 
tion of insolvency, or after the same accrue, or they are for- 
ever barred. There is a saving in favor of infants, and per- 
sons of unsound mind, who are allowed nine months after 
the removal of their disabilities to file claims.—Code of 
1876, $$ 2568-69. 

When an estate is decreed insolvent, exclusive jurisdiction 
of all claims against the decedent is transferred to the Court 
of Probate, and they cease to be the subject of a suit, at law 
or in equity, against the personal representative. He is 
without authority to pay any creditor, nor can he, by any 
acknowledgment or admission, relieve the creditor from the 
bar the statute creates, if he fails for nine months by filing 
his claim to commit it to the exclusive jurisdiction of the 
Court of Probate. The distribution of the assets to credi- 
tors is through the decree of the court, and when the per- 
sonal representative, in obedience to the decree, applies them, 
he is discharged from liability. There are claims, which the 
statute does not bar, though not filed: claims which do not 
accrue until the bar is complete, and claims in favor of in- 
fants and persons of unsound mind. The purpose of the 
provision of the statute, on which the appellant relies, is, 
that these creditors, having filed their claims within nine 
months after their accrual, or the removal of their disabili- 
ties, shall receive their just proportion of the assets. Of 
the personal representative, there can be no recovery ; for he 
has applied the assets under a decree of a court of compe- 
tent jurisdiction, and in obedience to the statute. The re- 
covery is from creditors who have received dividends under 
the decree of the court. The statute does not autliorize a 
recovery from a creditor to whom the personal representa- 
tive, having full and complete power to pay debts, and who, 


as to creditors, is presumed to know how much he can safely 
Vou. Lx. 
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pay, has paid more of the assets than the condition of the 
estate justified. For such payments, in excess of the assets, 
he is responsible to other creditors ; or, rather, he can claim 
only to be substituted to the place of such creditors, and take 
the share of the assets it may be ascertained can be proper] 
applied to the payment of such debts.— McNeill v. McNeill, 
36 Ala. 109; Hearrin v. Savage, 16 Ala. 286. 

The decree of the chancellor, dismissing the bill as to the 
personal representatives and heirs-at-law of Dew, must be 
affirmed. 

The payment by Pippin to the executor, of the notes he 
gave for the purchase-money of the lands, was not, as the 
chancellor decreed, invalid. There was no want of power in 
the executor to accept Confederate treasury-notes in pay- 
ment; and it was on this ground, and not because of any 
evidence of a want of good faith in the purchaser or the ex- 
ecutor, the chancellor proceeded in rendering the decree.— 
Van Hoose v. Bush, 54 Ala. 342. The decree against John 
Pippin, William Pippin, and Thomas Dougherty, must be 
reversed on the cross-assignment of errors by them, and a ° 
decree here rendered dismissing the bill as to them. 

6. The cross-bill of Mrs. Crenshaw, claiming an assign- 
ment of dower, should not have been entertained. She is 
not a party to the original suit, in any other capacity than as 
a legatee under the will of her husband. There is no antag- 
onism between-her claim to be endowed of the lands of her 
deceased husband, and the rights asserted by the complain- 
ant as a creditor. If she is entitled to dower, it is a right to 
be asserted against the personal representative, the heirs, or 
devisees, and the purchasers of the lands; and may be as- 
serted without any diminution of the rights of the complain- 
ant, or any other creditor. The dower interest in the lands 
was not sold or conveyed by the personal representative, nor 
had he authority to sell and convey it; and compensation 
for it cannot be claimed from the assets in his hands.— Wil- 
liamson v. Mason, 23 Ala. 488-504. A cross-bill can be enter- 
tained, only on matter growing out of the original bill, and 
not on rights or equities which have no connection with, and 
are independent and distinct from it.—3 Dan. Ch. Pr. 1742; 
Nelson v. Dunn, 15 Ala. 513. We intimate no opinion as to 
her right to dower, as the question does not properly arise 
in the cause. The decree on the cross-bill must be reversed, 
and a decree will be here rendered dismissing it at the costs 
of the next friend therein. 

The appellant Shelton must pay the costs of the appeal 
by Pippin and others, and one-half of the costs of his own 
appeal; the other half will be paid by the next friend of Mrs, 
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Crenshaw. The cause must be remanded to the Chancery 
Court of Greene. 


Lavender v. Hall. 


Action for Damages by Landlord, against Person removing 
Crop. 


1. Action on the case; when landlord may maintain, against person removing 
crop.—A landlord may maintain a special action on the case, against a stran- 
ger who, having notice of his statutory lien for rent (Code of 1876 § 3467), 
carries away the crop from the leased premises, and appropriates it to his own 
use, whereby the landlord loses his rent; and it is no defense to such action, 
vindictive damages not being claimed, that the defendant did not intend to 
injure the landlord. 

2. Statute of frauds; executed and executory contracts.—The statute of frauds, 
requiring certain contracts to be reduced to writing (Code of 1876, § 2121), 
* applies only to executory contracts; and if the parties toa verbal contract 
have voluntarily executed it, a stranger can not be heard to question its 
validity under the statute. 

3. Declarations of third person, not part of res geste, nor explanatory of posses- 
sion.—The declaration of the sub-tenant from whom the defendant obtained 
the cotton, made at the time of delivering it, to the effect that it was not 
raised on the land rented from plaintiff, is not competent evidence for the de- 
fendant. 


AppEAL from the Circuit Court of Hale. 

Tried before the Hon. Gro. H. Craic. 

This action was brought by R. F. Hall, against William 
H. Lavender, and was commenced on the 28th January, 
1874. The complaint contained but a single count, which 
averred that, on the 18th October, 1872, the plaintiff leased 
a certain tract of land to one Carney Crenshaw, for and dur- 
ing the year 1873, for a stipulated rent, payable in cotton; 
that said Crenshaw failed to pay the rent, or to comply with 
the stipulations of the contract on his part, and was and is 
insolvent; that the defendant, “well knowing the premises, 
and intending to deprive plaintiff of his statutory lien for 
the rent of said land,” on or about the 13th November, 1873, 
by means unknown to plaintiff, got possession of a large 
quantity of cotton ied on the lands that year, worth 
$500, and converted the same to his own use; wherefore 
plaintiff claims damages, &c. The defendant pleaded, Ist, 
not guilty; and, 2d, the statute of frauds, averring that the 
contract between plaintiff and said Carney Crenshaw was not 
reduced to writing, signed, &c., as required by that statute; 


and issue was joined on both of these pleas. 
Vou. Lx. 
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On the trial, as the bill of exceptions states, the plaintiff 
offered in evidence the contract between himself and Carney 
Crenshaw, “of which the following is an exact copy, all of it 
being on one side of a half-sheet of paper.” 


“Tolson Place, October 8th, 1872. 

“On or before the 1st day of November next, I promise to 
pay « deliver to R. F. Hall at the depot (8) bails good cot- 
ton, weighing (500) lbs. each, and bild a gin-house & screw 
on the place during the year 1873, or pay (10) bails good cot- 
ton for the rent of said place for year 1873. 

his 

“Witness by 2. F. Hall. CaRNEY X CRENSHAW. 

mark. 

“And the said Hall is to furnish 130 lbs. nails, and plank to 
flower said gin-house and wether bord it up at the ends and 
sides; that is, said Hallis to pay for the plank and nails. And 
the undersigned is to have the place (3) years after bilding 
the gin-house, at (8) bails a year, provided they pay the rent 
each year. This October 8th, 1872. 

“Witnessed by S. A. Hall. R. F. Hatt.” 


The plaintiff testified, as a witness for himself, “that Car- 
ney Crenshaw made his mark to this instrument in his pres- 
ence, being the same person named therein as payee, and 
that he wrote his own name thereto as a subscribing witness 
to said mark.” The court allowed the instrument to be read 
in evidence to the jury, against the objection of the defend- 
ant, and he excepted. It was shown that Carney Crenshaw, 
who died before the trial, employed four squads of laborers 
in cultivating the land; and defendant, at the request of said 
Carney, made advances to most of these laborers during the 
year. Frank Crenshaw,a son of Carney, was the head of 
one of the squads, and cultivated, in addition to some of the 
land leased from plaintiff, about twenty-five or thirtv acres 
on an adjoining plantation. All the cotton raised by Frank 
Crenshaw and his squad was carried up to his house, and 
there put ina pen. The defendant came to the place, in Oc- 
tober, or November, with his wagon, and Frank Crenshaw 
delivered to him all the cotton then inthe pen, and he hauled 
it away. The defendant testified that, when he took away 
the cotton, he did not know that any of it had been raised on 
the “Tolson place;” that he did not know that plaintiff had an 
claim to it, until they met in the public road some time af- 
terwards, when plaintiff demanded the cotton of him, and 
showed him the contract with Carney Crenshaw; and that he 
then told plaintiff the contract was worthless, and that, “if 
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he got anything out of him, he would have to get it by law.” 
During the examination of the defendant as a witness, his 
counsel asked him, “What, if anything, did Frank Crenshaw 
tell you about said cotton in the pen, as to where it was 
raised, at the time he delivered it to you?” ‘The court sus- 
tained an objection to this question, and would not allow it to 
be asked; to which ruling, also, the defendant excepted. 

The defendant requested the followi ing charges, which 
werein writing: 1. ‘That, if the jury believe, from the evi- 
dence, that he had no intention of depriving plaintiff of bis 
rent, or of injuring his lien as landlord for said rent, but 
was informed and believed that plaintiff's rent was only four 
bales of cotton, and that fully that much cotton had been re- 
served for its payment, then their verdict must be for the de- 
fendant.” 2. That the defendant can not be held liable in 
this action, for selling or appropriating to his own use cotton 
raised on the “Tolson place’ during the year 1873, unless the 
evidence satisfies the jury that he knew the cotton was so 
raised on said place, and that he knew, before he sold it, that 
it would be necessary to be applied to pay plaintiff's lien for 
rent.” The court refused each of these charges, and the 
defendant excepted to their refusal. 

All the rulings of the court to which, as above stated, ex- 
ceptions were reserved by defendant, are now assigned as 
error. 


Jas. E. Wess, for appellant. 
Garrett & WALKER, contra. 


MANNING, J.—Hall, by an agreement with one Carney 
Crenshaw, leased tillable land to the latter, in October, 1872, 
for and during the year 1873; for w hich Crenshaw was to pay, 
as rent, ten bales of cotton, unless he should put up a gin- 
house and screw on the premises, during that year; which if 
he should do, he was to pay for rent only eight bales of cot- 
ton for said year 1873. He was likewise to have the land for 
the like rent of eight bales a year, for three years more, if 
punctual in paying the rent. This agreement was reduced 
to writing, which set forth, in the beginning of it, the con- 
tract for the year 1873; to which was signed the name of Car- 
ney Crenshaw, and a cross mark between the words “his 
mark,” and also the name of plaintiff, Hall, as subscribing 
witness thereto. The writing was then continued on the same 
half-sheet of paper, and set forth the contract on the part of 
Hall to furnish nails and plank for the flooring and weather- 


boarding of the gin-house, and to renew the lease of the 
Von. LX. 








1877.] OF ALABAMA. 217 


[Lavender v. Hall.) 


land, for three years more, on the terms above mentioned; 
= this part was signed by Hall, and attested by S. A. 
Hall. 

Carney Crenshaw had the land cultivated during the year 
1873, by four squads of hands; for three of which appellant, 
Lavender, made advances during the same time, for which 
he was entitled to be paid. Of one of these squads of la- 
borers, Frank Crenshaw, son of Carney, was the foreman; 
and from him Lavender got some of the cotton made by 
his squad, to be appropriated to payment for the advances 
he had made. Hall, the landlord, to whom three bales of 
cotton were still due for the rent of 1873, demanded them of 
Lavender, who refused to surrender any of the cotton he had 
received, but sold and disposed of it for his own use. Car- 
ney Crenshaw being insolvent, this action on the case was 
brought by Hall, the landlord, against Lavender, for dam- 
ages. 

1. A landlord, being by statute entitled to a lien on the 
crops made by his tenant, for the payment of the rent due 
from the latter, may have an action against a third person, 
who carries away such crops from the leased premises, and 
appropriates them to his own use, whereby the landlord is 
deprived of his rent.— Hussey, adm’r v. Peebles, 53 Ala. 432. 

2. Hall having demised the land to Crenshaw, and he hav- 
ing had the occupation and use of it in making crops thereon, 
during the year 1873, the contract was executed for that 
period ;— and the question whether it was in writing, signed 
by the parties, according to the statute of frauds, does not 
arise. Conceding that the attestation of Hall to Crenshaw’s 
signature, to a contract with Hall himself, is not sufficient to 
make that signature by mark valid ; yet, the statute of frauds 
avoids executory, not executed contracts. Browne on Stat. 
Frauds, $$ 116, 117, and cases there cited. And ina case like 
the present, “it is not fora mere stranger to a contract, as 
is the defendant to the contract between plaintiff and his 
tenants, to question its validity, because it is offensive to the 
statute of frauds. The parties may elect to treat it as valid, 
and to perform it. If they should, others can not avail them- 
selves of an objection to the contract which they have 
waived.”—Gajford v. Stearns, 51 Ala. 444; Waters v. Powers, 
20 Eng. L. & Eq. 410. Hence, there was no error in per- 
mitting the writing, to which the landlord and _ tenant 
assented, as expressing the termsof their executed agree- 
ment, whether signed or not, to be read to the jury, to show 
what those terms were, in a suit between one of them and a 
third person.—Lainey v. Capps, 22 Ala. 288. 

3. What Frank Crenshaw said to appellant, when the lat- 
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ter got the cotton in controversy, about the place on which 
it was raised, was not admissible as evidence to the jury. 
It can not be suffered that the rights of parties shall depend 
on such declarations of third persons. And the question 
designed to elicit such declarations was properly ruled out. 

Nor was there any error in refusing to give the written 
charges asked on behalf of the defendant. ‘The liability of 
one sued, for the damage produced by his wrongful act to 
the plaintiff, is not precluded by the circumstance that he 
did not intend to do the plaintiff an injury. There is no pre- 
tense of a claim in thiscause to smart money for malicious 
conduct on the part of defendant. 

The charge given to the jury, on their return for further 
instructions, is free from error. There was evidence tend- 
ing to show that it was not Hall’s fault that the nails and lum- 
ber mentioned in the contract were not furnished, but Car- 
ney Crenshaw’s in not applying for them, and in willfully 
declining to complete the buildings he was to erect. 

Let the judgment of the Circuit Court be affirmed. 


Warren v. Taylor ct al. 


Bill in Equity for Settlement of Partnership Accounts, and 
Foreclosure of Mortgage. 


1, Partner's lien on partnership property. —On the settlement of partnership 
accounts, each partner has a lien on the partnership effects, not only for the 
payment of partnership debts, but also for the payment of any balance due to 
him from his co-partner on a prope: accounting between them. 

2. What are partnership debis.—A bill of exchange drawn in the name of 
the partnership, with the knowledge and consent of both partners, is a part- 
nership debt, though used, and intended to be used, in borrowing money for 
one of the partners individually; and even if the firm name was signed by the 
partner for whose accommodation the bill was drawn, without the knowledge 
or consent of his co-partner, but the lender had no knowledge of the intended 
use to which the money was to be applied, ‘‘we are not prepared to say the 
debt would not be a partnership liability.” 

3. Conjliecting liens of partner and individual mortgagee or creditor.—When the 
partnership name is used, with the consent of both partners, in borrowing 
money for the individual accommodation of one, who executes to the other a 
mortgage on his interest in the partnership property as security, and the latter 
pays the debt, his lien as a partner on the partnership property, for the sum 
so paid, is not dependent on the mortgage or its registration, and is superior 
to the lien of a prior unrecorded mortgage, of which he had no notice, but 
which was recorded before his, and was given for the individual debt of his 
co-partner. 





APPEAL from the Chancery Court of Tuskaloosa. 


Heard before the Hon. CHartes TurRNER. 
Vou, Lx. 
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The original bill in this case was filed on the 7th April, 
1875, by John F. Warren, against Joseph W. Taylor and 
Mrs. Mary C. Benagh; and sought a settlement of a part- 
nership which had existed between the complainant and 
said Taylor, the foreclosure of a mortgage which said Taylor 
had given to complainant on his interest in the partnership 
effects, and the adjustment of the conflicting liens of com- 
plainant’s mortgage and a mortgage owned by Mrs. Benagh. 
The partnership was formed on the Ist January, 1872, “ for 
the purpose,” as the bill alleged, “of publishing a weekly 
newspaper in the town of Tuskaloosa, to be called the Z'us- 
kaloosa Times, and also for the purpose of carrying on a gen- 
eral job printing business connected with said newspaper 
office.” The articles of partnership, which were made an 
exhibit to the bill, contained the following stipulations: “1. 
The style of said co-partnership shall be Taylor & Warren, 
and shall continue indefinitely, except in case of the death of 
either of the said partners, or mutual agreement for an ear- 
lier dissolution. 2. The said partners each contribute as 
follows: the said Taylor contributes all the type, material, 
furniture, and good-will of the late Independent Monitor; and 
the said Warren contributes all the type, material, furniture, 
and good-will of the late Tuskaloosa Observer. 3. All profits 
which may accrue to said partnership shall be equally divided, 
and all losses happening to said firm, whether from bad 
debts or any other cause, and all expenses to the business, 
shall be equally borne by the said partners. 4. The books 
of said co-partnership shall be regularly kept, and shall 
always be open to the inspection of both of said partners, 
and their legal representatives; and an account shall be 
stated between said partners once a month. 5. The part- 
nership name is to be used only in respect of the affairs and 
business of the firm, and neither of said partners shall sub- 
scribe any bond, sign or indorse any promissory note, accept, 
sign or indorse any draft or bill of exchange, or assume any 
other liability, parol or written, either in his own name, or 
in the name of the firm, for the accommodation of any other 
person or persons whatever, without the consent of the other 
party ; nor shal! either party lend any of the funds ot the co- 
partnership, without the consent of the other partner. 6. 
Each partner, at the expiration of each month of the part- 
nership, may withdraw, if a balance of profits be due to him, 
such balance; but neither partner shall withdraw at any 
time more than his share of the net profits of the business 
then earned. 7. For the purpose of securing the perform- 
ance of the foregoing agreements, it is mutually agreed that 
either party, in case of a violation of them or either of them 
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by the other, shall have the right to dissolve this copartner- 
ship forthwith.” 

By mutual consent, the complainant acted as the business 
manager of the affairs of the partnership, making collections, 
paying debts, &c.; and monthly balances were struck, as 
provided by the articles of partnership, until December, 1874, 
or January, 1875. In March, 1875, disagreements arose 
between the partners, growing principally out of the mort- 
gages mentioned in the bill, and they agreed to a dissolution. 
In the complainant’s bill, and in the answer and cross-bill 
filed by Taylor, each party charged the other with a viola- 
tion of the articles of partnership, in appropriating and fail- 
ing to account for partnership moneys collected ; and each 
insisted that, on a proper settlement of the partnership 
accounts, a balance would be found in his favor; but these 
matters are not material to an understanding of the case, as 
here presented. On the 22d July, i874, for the purpose of 
enabling Taylor to procure money for his private uses, two 
bills of exchange were drawn in the name of the partnership, 
with the consent of Warren, by whom they were accepted, 
payable to James H. Fitts & Co., bankers in Tuskaloosa, who 
advanced the money on them to Taylor, together amounting 
to $1,000, and payable in thirty days; and to secure Warren 
against liability on his acceptances of these bills, Taylor 
executed to him a mortgage on his undivided half interest in 
the partnership business and property, and also on a tract 
of land in Greene county in which he had an interest. The 
bills, not being paid at maturity, were several times renewed ; 
and on the 2d October, 1874, a new bill was drawn in the 
firm name, and accepted by Warren, for $1,000, and a new 
mortgage given to secure it, as before. On the 1st March, 
1875, the debt was again extended, and a new bill given, 
which was drawn by Warren, and accepted by the partner- 
ship; and instead of giving a new mortgage, a memorandum 
was indorsed on the former mortgage by Taylor, to the effect 
that it was “ eatended and made to cover” the new bill. This 
mortgage was recorded on the 27th March, 1875; and the 
said bill of exchange, not being paid at maturity, was regu- 
larly protested, and was paid by the complainant before filing 
his bill in this ease. 

Mrs. Benagh’s mortgage also originated in a loan of money 
to said Taylor on the 8th January, 1874, for which he exe- 
cuted to her his promissory note, and a mortgage on his 
undivided half interest in the newspaper and printing office. 
This mortgage was not recorded, but was renewed every 
three months; and on the 8th January, 1875, a new note and 


mortgage were given, which matured on the 8th January, 
Von. LX. 
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1876, and the old note and mortgage were delivered up and 
cancelled. This new mortgage was recorded, by the advice 
of counsel, on the 23d March, 1875. An answer and cross- 
bill were filed by Mrs. Benagh, setting up her mortgage, 
praying a foreclosure, and insisting that she was entitled to 
priority over the complainant’s mortgage. 

On final hearing, on pleadings and proof, the chancellor 
held that the complainant had no lien as a partner, on account 
of the secured debt which he had paid, but must rely only 
on his mortgage ; and that Mrs. Benagh’s mortgage, having 
been first recorded, was entitled to a preference and priority 
over his mortgage; and he rendered a decree accordingly, 
which is now assigned as error by the complainant. 


SoMERVILLE & McEacuin, and 8. A. M. Woop, for appel- 
lant.—The general doctrine is indisputable, that one partner 
can not lawfully sell, transfer, or mortgage his interest in the 
partnership property, except it be done subject to the equita- 
ble lien of partnership debts and liabilities ; in other words, 
that the mortgagee can only claim what remains of the mort- 
gagor’s interest after the payment of the firm debts.—1 Sto- 
ry's Equity, 642, § 677; Parsons on Partnership, 366-7, 356, 
note c; Winston v. Lwing, 1 Ala. 129; Andrews v. Keith, 34 
Ala. 722; 3 Ala. 319; Sitler v. Walker, 1 Freeman’s Ch. (Miss.) 
77; Bank v. Carrolton Railroad, 11 Wallace, 624; Rodriquez 
v. Heffernan, 5 John. Ch. 417; Cavender v. Bulteel, 8 Eng. 
Rep. 743. The debt secured by the complainant’s mortgage, 
although created for the individual benefit of Taylor alone, 
and outside of the regular business of the partnership, was 
nevertheless a partnership transaction, executed in its name, 
with the express sanction of both partners, and for the pur- 
pose of borrowing money on its credit. There can be no 
doubt that, so long as the bill was held by the parties who 
had advanced the money on it, it was primarily a partner- 
ship debt; and its payment by the complainant did not 
change its character, although he was liable personally on it. 
“Tt is frequently necessary for the salvation of the partner- 
ship,” said Lord Eldon, “that the private demand of one 
partner should be satisfied at the moment; for the ruin of 
one partner would spread to the others, who would rather 
let him liberate himself by dealing with the firm.”—8 Vesey, 
540. See, also, 3 Kent's Com. (4th ed.) 41, 44; Mechanics’ 
Bank v. Livingston, 33 Barbour, 458; Fagan v. Long, 30 Mis- 
souri, 224; Parsons on Partnership, 212, note d, 226, 140-41; 
Story on Partnership, § 133, notes, $$ 360-61; Parsons on 
Mercantile Law, 178; 14 Wendell, 133-46; Mauldin v. Br. 
Bank, 2 Ala. 502; Foot v. Sabin, 19 Johns. 154-57; Story’s 
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Equity, vol. 1, $675. Moreover, Mrs. Benagh, having knowl- 
edge of the existence of the partnership, and being presumed 
to know the law which regulates the rights and liabilities of 
partners, was put upon inquiry when dealing with one part- 
ner, and thus chargeable with notice of complainant’s claim. 
Jones v. Webster, 48 Ala. 109 ; 5 Johns. Ch. 427. 


Hanrarove & Lewis, contra.—As between the two mortgages, 
Mrs. Benagh’s is entitled to priority, because it was first 
recorded (Rev. Code § 1561), unless she is chargeable with 
notice, actual or implied, of the complainant’s mortgage. 
There is no pretense that she had actual notice, and the 
effort is to charge her with constructive notice, on account 
of her knowledge of the existence of the partnership. The 
case of Jones v. Webster, 48 Ala. 109, cited to this point, is a 
strong authority against the appellant, when properly under- 
stood and applied. The general principle is recognized and 
admitted, that Mrs. Benagh’s mortgage conveyed only Tay- 
lor’s interest in the property after the payment of the part- 
nership debts.—Lang v. Waring, 17 Ala. 145; Andrews v. 
Keith, 34 Ala. 722. But the bill of exchange paid by Warren 
was, in no just sense, as between these parties, a partner- 
ship debt: it was created for the individual benefit and 
accommodation of Taylor alone, was entirely outside of the 
scope and business of the partnership, and was regarded by 
the parties themselves as a private transaction. ‘The mort- 
gage was given to secure Warren personally and individually, 
and he stands in the same position any other creditor would 
occupy. Nochange in the positions of the parties to the bill 
can, in equity, affect their relations, rights, or liabilities. —25 
Ala. 253; 14 Ala. 33, 633; 4 John. Ch. 65; 10S. & M. 128. 
There is no room for an application of the doctrine of subro- 
gation. If Warren had not paid the bill, Fitts & Co. might 
have been subrogated to his rights, and had the mortgage 
foreclosed for their own benefit; but they had no lien on the 
partnership effects.— Donelson v. Posey, 13 Ala. 769; Mayer 
v. Clark, 40 Ala. 259. 


STONE, J.—Money was borrowed separately from two 
persons, each transaction having its inception about the 
same time—January, 1874. The evidence of the indebted- 
ness was in each case renewed from time to time, and mort- 
gages given as security on the same property—the borrow- 
er’s interest in the “ 7'imes” newspaper and its property. In 
the case of Mrs. Benagh’s loan, the first mortgage was exe- 
cuted directly to her, on the same date as the loan, January 


8th, 1874. This mortgage was renewed every three months. 
VoL. LX. 
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In the loan by Fitts & Co., bankers, the bill of Taylor & 
Warren, partners and joint-owners of the 7imes newspaper, 
was taken as security, due at a short interval. This debi 
was increased during the year, and was renewed every thirty 
days. A mortgage on Taylor’s interest in the 7imes news- 
paper was given to Warren, to indemnify him against the 
use of the firm name, Taylor & Warren. This mortgage was 
also renewed at short intervals. At the request of Taylor, 
none of the mortgages were put on record, until March, 1875. 
Each series of mortgages was renewed, within every three 
months; and this, it was believed, would preserve the lien 
from the date of the several mortgages given in renewal, 
without expense and notoriety of registration. In other 
words, it was believed that mortgages on personalty might 
be recorded within three months after their execution, and 
this would operate constructive notice to creditors and pur- 
chasers from their date. Each of the loans was for the per- 
sonal use of Mr. Taylor, and no part of the money was ap- 
plied to the purposes of the partnership of Taylor & Warren. 
Neither Mrs. Benagh, nor Mr. Warren, knew of the mortgage 
to the other, or that the other loan had been negotiated. On 
the 23d of March, 1875, Mr. Taylor being short in the pay- 
ment of interest, promised quarterly, to Mrs. Benagh, she 
consulted counsel, and, on his advice, had her mortgage re- 
corded on that day. Warren’s mortgage was recorded four 
days afterwards. The question presented is, which has the 
paramount claim on the mortgaged property? Warren has 
paid up the bill to Fitts & Co., out of his private funds ; and 
he is the actor in this suit. 

1. Insettling partnership accounts, each partner is clothed 
with the right to insist that the partnership effects shall be 
first applied to the payment of the partnership debts ; and 
this right will prevail over the claims of an alienee or credi- 
tor of the co-partner. So clearly defined is this right—so 
necessary to persons engaging in joint adventures of this 
kind—that it has been long and firmly settled, that each 
partner has a lien on the effects, that they shall be applied 
primarily to the extinguishment of the partnership Iabili- 
ties. This results, naturally and necessarily, from the nature 
of the enterprise, and of the title by which the property is 
held. The title is in the company, or association of individ- 
uals, and no one of the number has a separate ownership or 
right to any part or piece of the property or effects of the 
partnership. And the lien goes further than this. After the 
debts are all paid, each partner has a lien on the remaining 
partnership effects, for any balance due him upon a proper 
accounting together.—1 Story’s Eq. Ju. § 677 ; Moore v. Smith, 
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19 Ala. 774; Donelson v. Posey, 13 Ala. 752; Cannon v. Cope- 
land, 43 Ala. 201; MeGown v. Sprague, 23 Ala. 524; Rey- 
nolds v. Mardis, 17 Ala. 32; Reese v. Bradford, 13 Ala. 837; 
Lucas v. Atwood, 2 Stew. 378; Lmanuel v. Bird, 19 Ala. 596 ; 
Bridge v. McCullough, 27 Ala. 661; Waldron v. Simmons, 28 
Ala. 629; Andrews v. Keith, 34. Ala. 722; Coster v. Bank of 
Georgia, 24 Ala. 37; Parsons on Partnership, 265, 350, 351, 
352, 168, 502; Bank v. Carrolton Railroad, 11 Wall. 624; 
Rodriquez v. Heffernan, 5 Johns. Ch. 417; Sitler v. Walker, 1 
Freem. Ch. Rep. 77. 

2. The disputed question in this case is, whether the 
claim of Warren is a partnership demand. There can be no 
question that it was a partnership debt, so long as it re- 
mained unpaid to Fitts & Co.; and they could have claimed 
and asserted all the rights against the partnership and _ its 
effects, which the law accords to partnership creditors. The 
bill was executed in the firm name, with the knowledge and 
consent of both partners ; and this bound the firm. Even if 
the firm name had been signed by one, without authority 
from the other, the bill was made to be used, and was used 
in borrowing money ; and there is no evidence that Fitts & 
Co. knew the use to which the money was to be applied. 
We are not prepared to say the debt would not have been a 
partnership liability, even if the bill had been executed as 
last supposed.-— Knapp v. McBride, 7 Ala. 19 ; Jemison v. Dear- 
ing, 41 Ala. 283; Cullum v. Bloodgood, 15 Ala. 34; 2 Brick. 
Dig. 306, § 103; Sprague v. Zunts, 18 Ala. 382. 

The relation between partners is one of generous confi- 
dence. In the absence of special agreements to the con- 
trary, the law constitutes each the agent of the other, and 
the representative of the firm in the conduct of all the ordi- 
nary business of the partnership. The act of one is the act of 
all. If it be a mercantile partnership, a sale by one is a sale 
by all. And a payment to one member of the firm discharges 
the debt, although that member may misapply or squander 
the money. It is not unfrequently the case, that one part- 
ner becomes more indebted to the firm than another. He 
may use more of the income and effects in his personal and 
private affairs,—may overdraw his share, or may anticipate 
future receipts and emoluments, sometimes with, and some- 
times without his co-partner’s knowledge or permission. In 
either case, his share of the profits, or of the capital, if 
needed, will stand incumbered by a lien, to make good such 
deficit to his co-partner ; and that lien will be paramount to 
the right of any alienee or creditor of his. “In general, 
when a sum of money is advanced to a partner, or a partner 


is permitted to take itas a loan, and there are no express 
VoL. LX. 
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terms agreed on, his profits are in the first place answerable; 
and if they are insufficient, his share of the stock goes to dis- 
charge this balance ; and if that is insufficient, he becomes 
a personal debtor for the balance.”—Parsons on Partnership, 
241. See, also, 3 Kent’s Com., marg. pp. 40 et seq. 

If, instead of borrowing the firm’s credit to raise money 
on, Mr. Taylor had used its money, or had hypothecated its 
bills-receivable, and thus realized the sum of them on his 
private account—and this, either with or without Mr. War- 
ren’s consent—the rule above declared would have applied 
in all its force, and Mr. Warren would have held a lien. So, 
if there had been a partnership debt of Taylor & Warren, 
and Mr. Warren had paid it out of his private funds, this 
would have given him a claim and lien against Taylor’s in- 
terest in either profits or capital of the partnership, para- 
mount to the rights of creditors of, or purchasers from Tay- 
lor. And such creditor or purchaser would have no right to 
complain: for he would realize, by the transaction, all that 
Taylor could claim. He would be entitled tono more. In 
other words, Mrs. Benagh, in this suit, can claim what Tay- 
lor could claim, if he were suing Warren; no more. She 
purchased no other right.—See Donelson v. Posey, and other 
authorities supra, She cannot complain of this; for, pur- 
chasing a partner’s interest in partnership effects, it was her 
duty to inquire of the other partner, how the account stood 
between them. 

It will be seen that we have placed Warren’s superior 
claim on the lien which the law gave him asa partner. Hence, 
it was not necessary for him to take a mortgage, or, taking 
it, to have it recorded. When he incurred the liability for 
Taylor, by allowing him to pledge the credit of the firm, he 
had no knowledge or notice of Mrs. Benagh’s claim. We 
need not, and do not decide, that his claim would prevail 
over Mrs. Benagh’s, if, before the firm became bound to Fitts 
& Co., he had been notified of the conveyance to her. 

We hold that, after taking a proper account between the 
- partners, charging Taylor with the sum paid Fitts & Co. and 
interest, as so much paid to and for him by Warren, the bus- 
iness manager ; and charging to each partner all proper 
debits, and allowing to each all proper credits, if a balance 
be found due to Warren, he has a first lien on the partner- 
ship effects, income and capital, for its payment. This is 
his share in the partnership effects, and he is entitled to it, 
before Mrs. Benagh can take any thing by her mortgage. 
Any balance to be equally divided between Warren and Tay- 
lor, the interest of the latter, as far as necessary, to be ap- 


plied to the payment of Mrs. Benagh’s mortgage, and interest 
(15) 
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thereon from January Ist, 1876. Should the balance, on 
taking the account, be found in favor of Taylor, and against 
Warren, then such balance to be a first lien in favor of, and 
applied, as far as necessary, to the payment of Mrs. Benagh’s 
mortgage debt, computed as above. Any balance of partner- 
ship effects to be equally dividéd between the partners; Tay- 
lor’s share to go to Mrs. Benagh, so far as necessary to 
extinguish her mortgage claim. If any thing be realized from 
the mortgaged property in Greene county, the product to be 
— to the payment of Warren’s claim, if necessary, after 
exhausting the partnership effects. Should any of the part- 
nership property and effects be used in paying a balance 
found due to Warren, and should any portion of Mrs. Benagh’s 
claim remain unpaid ; and should there remain a surplus of pro- 
ceeds of the Greene county mortgaged property, after paying 
Warren’s claim, then, to the extent that Taylor’s interest 
iy te to Mrs. Benagh is applied to Warren’s claim, she, 
Mrs. Benagh, is subrogated to the mortgage rights of War- 
ren in the surplus of the proceeds of the Greene county 
mortgaged property. 

The decree of the Chancery Court is reversed, and a decree 
is here rendered, in accordance with the principles declared 
above. Costs of appeal to be paid by the appellees. 

It is referred to the register to take proof, and report an 
account to the Chancery Court, being governed in the matter 
of taking the testimony by directions of the chancellor in his 
decree rendered in this cause. All other questions, includ- 
ing the costs of the original suit, to be determined by the 
chancellor. 


Monroe v. Hamilton et al. 
Bill in Equity jor Settlement of Partnership Accounts. 


1, Assignment by partner, of interest in partnership property. —An assignment 
by one partner, of all his interest in the partnership property, to a stranger, 
necessarily operates a dissolution of the partnership; but, when such assign- 
ment is made to his co-partner, it does not have that effect, unless its terms 
show that the parties contemplated and intended his entire withdrawal from 
the partnership, and the termination of his duties, liabilities, and authority as 
a partner between themselves, 

2. Mortgage between partners, of interest in partnership property.— Where two 
persons are cultivating a crop as equal partners, and one executes to the other 
a mortgage on his entire interest, as security for an individual debt which the 
mortgagee has become liable to pay; and the mortgage contains a stipulation, 
“= since the crop will be gathered before the matarity of the debt, the 
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mortgagee shall take possession of it, and dispose of it for the mutual benefit 
of the parties; and that the net profits, after settlement of the partnership 
dealings, shall be divided into two equal parts, one of which shall belong to the 
mortgagee absolutely, and the other shall be held by him in trust for the 
mortgagor, to be applied to the payment of the secured debt, and the balance 
paid over to the mortgagor; such mortgage does not operate a dissolution of 
the partnership, nor affect the duties and liabilities of the mortgagor as a 
partner; nor does it limit his authority as a partner to contract debts in carry- 
ing ou the business, and to pay debts so contracted: it only confers on the 
mortgagee the right to the exclusive possession of the crop, and the exclusive 
power to dispose of it, and creates a lien on the mortgagor’s interest in it as 
security for the mortgage debt. 

3. Registration of mortgage; effect as constructive notice,—The registration of 
a conveyance operates as constructive notice only when the statute authorizes 
its registration, and only to the extent of those provisions which are within 
the registration statutes. Hence, the registration of a mortgage, by which one 
partner conveys to his co-partner bis entire interest in the partnership prop- 
erty as security fora debt, while it would operate as constructive notice, as 
against subsequent creditors and purchasers, of the lien created on the mort- 
gagor’s interest in the property, would not. have that effect so far as it imposed 
any restraint or limitation on the authority of the mortgagor as a partner. 


AppEAL from the Chancery Court cf Greene. 

Heard before the Hon. A. W. DiLLarp. 

The bill in this case was filed on the 6th July, 1870, by 
William O. Monroe, against William M. Hamilton and others ; 
and sought, principally, a settlement of the accounts and 
transactions of a partnership, which had existed between 
said Monroe and said Hamilton, and to hold the other de- 
fendants accountable for partnership property, which they 
had received from Hamilton. The articles of partnership, 
which were dated the 1st January, 1867, and a copy of which 
was made an exhibit to the bill, contained the following pro- 
visions : “ The said parties agree to rent about one hundred 
and sixty-five acres of land, situated in Greene county, Ala- 
bama, and to carry on a farm upon the same jointly during 
the current year, ending December 31, 1867, and to be 
equally responsible for the value of said rent, which is esti- 
mated at three dollars per acre. The said Monroe is to fur- 
nish the necessary team (except one horse), to be fed by 
Monroe as the other team is fed, to cultivate the said lands, 
and to feed the same until the corn planted and grown upon 
said land shall be gathered, say about the Ist Rentecaen 
1867 ; and after the said Ist September, or when the corn is 
gathered, the said parties are to bear equally the expenses 
of feeding the said team, to the end of the year. The said 
Hamilton agrees, on his part, to hire and pay twelve hands, 
or laborers, to cultivate said place during said year, and to 
furnish one horse at his own expense; the said Monroe to 
feed said horse. In all other matters of expense in carrying 
on the said farm, the parties are to be eqnal; each to pay 
half expenses of all necessary farming utensils, half of the 
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blacksmith’s bill, half of a four-horse wagon, and to be equal 
in the expense of all things in and about the carrying on said 
farm, except such as have been hereinbefore particularly set 
forth. In witness whereof,” ete. 

Under these articles of partnership, said Hamilton rented, 
for the partnership, from one Robert Harkness, several fields, 
or small tracts of land, one at $2.50 per acre, another at 
$3.00, another at $4.00, and another field for 7,000 Ibs. of 
seed cotton ; and the partners cultivated these lands during 
the year 1867, and raised a crop of cotton and corn. On the 
1st March, 1867, Monroe accepted, for the accommodation 
of Hamilton, a bill of exchange for $324, which was payable 
on the Ist March, 1868, at the office of J. B. & T. C. Clark, 
and was the property of said- J. B. Clark; and he had ad- 
vanced to Hamilton, to enable him to perform his part of 
the duties imposed by the articles of partnership, moneys 
which, on the 9th March, 1867, amounted to $292.96, and for 
which said Hamilton, on that day, executed his promissory 
note, or due-bill. On said Yth March, 1867, Hamilton exe- 
cuted a mortgage to Monroe, which, after reciting the exist- 
ence of the partnership between them, the accommodation 
acceptance and indebtedness, and said Hamilton’s desire to 
secure and save harmless the said Monroe against and on ac- 
count of said acceptance and indebtedness, proceeded as 
follows: “Now, be it known that, in consideration of the 

remises,” etc., “ the said William M. Hamilton has sold, and 

y these presents doth sell and convey, unto the said Wil- 
liam O. Monroe, all his right, title, and interest, in and to the 
joint partnership crop to be made the present year (1867) by 
the parties in co-partnership ; to have and to hold the same 
to the said William O. Monroe, his executors, administrators, 
and assigns; upon condition, nevertheless, that if the said 
William M. Hamilton shall pay said note, with all interest 
which may have accrued thereon, and pay off and discharge 
said bill of exchange, then the above conveyance to be void ; 
but, as said crop will mature and be gathered before the ma- 
turity of said bill, it is hereby agreed that, as soon as said 
crop is gathered, and the cotton picked, or in a reasonable 
time thereafter, it shall go into the hands of the said William 
O. Monroe, who is hereby authorized to take possession of 
the same, and to dispose of the same for the mutual benefit 
of the parties ; and when the proceeds is realized, the parties 
shall proceed to settle all the partnership dealings, and di- 
vide the net profits into two equal shares, one of which shall 
belong to said William O. Monroe absolutely, and the other 
he shall hold in trust for the said William M. Hamilton ; out 


of which he shall first pay said note and interest, and then 
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pay, or hold for that purpose enough to pay off said bill of 
exchange, and pay the residue over to the said William M. 
Hamilton. In witness whereof,” ete. 

This mortgage was regularly acknowledged by both of the 
said parties, and was admitted to record on the 11th March, 
1867. A copy of this mortgage was made an exhibit to the 
bill, and the facts attending its execution, as above stated, 
were alleged in the bill. The bill alleged, also, that the crop 
raised by said partnership on said rented lands amounted to 
about thirty-nine bales of cotton, of which number the com- 
plainant had succeeded in getting possession of ten bales, 
while the residue had passed, in disregard of his rights, by 
some arrangement with said Hamilton, into the possession 
of said Robert Harkness, and of Sims, Harrison & Co., and 
one John P. Rice; that Hamilton had by some means paid 
off the bill of exchange held by Clark, but had never paid 
any part of the note or due-bill to the complainant; that he 
was Insolvent, and had left the State, leaving the partnership 
accounts unsettled. Harkness, Rice, and Sims, Harrison & 
Co., with Hamilton, were made defendants to the bill; and 
the prayer was, that an account might be taken of all the 
partnership dealings, and that each of said defendants might 
be required to account for the value of the cotton which they 
had respectively received. 

A decree pro confesso was entered against Hamilton. An 
answer to the bill was filed by Harkness, alleging that the 
cotton which he had received was delivered to him by Ham- 
ilton in payment of the rent of the land; that he claimed a 
lien on the cotton, and would not let it be removed until the 
rent was paid. An answer was also filed by Sims, Harrison 
& Co., admitting that they, as commission-merchants in 
Mobile, had received several bales of cotton from Hamilton, 
which they had sold, and, by his directions, had 2 the 
money in payment of the bill of exchange held by Clark ; 
and they denied that they had any notice, actual or con- 
structive, of the mortgage, or the rights claimed by the com- 

lainant under it. Rice also answered, and admitted that he 

ad received two bales of cotton from Hamilton, part of the 
crop raised by him and Monroe; and he alleged that it was 
delivered to him in payment of a note which he held against 
them, due January 1, 1867, on which he had granted indul- 
gence to said Hamilton during the year 1867, on his promise 
that it should be paid out of their crop of that year; and he 
denied all knowledge of the partnership transactions between 
Monroe and Hamilton. Each of these defendants also de- 
murred to the bill, for want of equity, for multifariousness, 
and because the complainant’s remedy as against them, if he 
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had any, was at law. The charieellor sustained the demurrer, 
on the second and third grounds, and dismissed the bill ; but 
his decree was reversed by this court, at its January term, 
1872, and the cause was remanded, as shown by the report 
of the case, 47 Ala. 217-20. 

After the remandment of the’cause, the chancellor held, 
on final hearing on pleadings and proof, that the complain- 
ant could not repudiate the payments made by Hamilton to 
Harkness, nor complain of the transactions between Sims, 
Harrison & Co. and Hamilton; and on the statement of the 
account by the register, showing that the complainant had 
received more of the cotton than he was entitled to, he con- 
firmed the report, and dismissed the bill. The directions to 
the register in the statement of the account, and the final 
decree, are now assigned as error. 


R. CrawForp, for appellant.—1l. The mortgage from Ham- 
ilton to Monroe was legal and valid.—Means v. Kirksey, 42 
Ala. 426. The registration of said mortgage operated as 
constructive notice of its contents to all the world—Rev. 
Code, $$ 1543, 1553. 

2. Purchasers from Hamilton, having notice of the mort- 
gage, acquired no title as against the complainant, and only 
succeeded to Hamilton’s ultimate interest in the net profits ; 
that is, the contingent interest which would remain to him, 
after the adjustment of the partnership accounts, and the 
payment of the secured debts. The effect of the mortgage, 
with its registration, was to make the partnership special 
and limited; and it expressly deprived Hamilton of all 
power to sell the cotton. A sale by him was beyond his 
authority, and a purchaser from him was, equally with him, 
guilty of a conversion.—See the former report of the case, 
47 Ala. 217. For such conversion, the purchaser is liable in 
ee as ke would be at law, for the highest market value 
of the cotton, from the time of the conversion, to the date 
of the recovery.—i4 Ala. 314; 20 Ala. 694; 26 Ala. 213; 
27 Ala. 468. 

3. Hamilton could not convey title to the cotton, either 
as mortgagor or special partner, although the purchaser was 
in fact ignorant of et mortgage or said partnership.— 


12 Peters, 221; 16 John. 39: 14 Wendell, 133; 11 Barbour, 
312; 11 Sm. & Mar. 322; 1 Parsons on Contracts, 184-5, and 
notes. 

4. Equity reinvests a partner with partnership assets 
thus disposed of, when his co-partner is insolvent, and there 


are outstanding partnership liabilities.— Wc Gown v. Sprague, 
Von. Lx. 
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23 Ala. 524; Halstead v. Shepard, 23 Ala. 573; Story on 
Partnership, 509-10. 


E. Morean, with whom was W. CoLEman, contra.—The 
mortgage did not destroy the partnership, nor in any manner 
affect the rights, duties, and powers of Hamilton, as a part- 
ner, except, perhaps, in the single matter of selling the cotton 
crop. He was still bound to perform all his duties asa 
partner in carrying on the business, and had power to con- 
tract debts in the name of the partnership, and to pay part- 
nership debts. The mortgage only conveyed his interest in 
the net profits after the payment of the partnership debts, 
for that is the only individual interest a partner has.—13 Ala. 
768. Each partner may, in the absence of fraud, dispose of 
the partnership funds as he pleases, and especially may he 
pay partnership debts.—2 Strobh. 520. He fe seeks equity, 
must do equity; and an application of this maxim to the 
facts of this case, as disclosed by the statement of the account 
between the parties, shows that the complainant has no 
cause of complaint. 


BRICKELL, C. J.—The mortgage is a conveyance to 
Monroe of Hamilton’s interest in and to the joint partnership 
crop, subject to the condition, that it is to become void, if at 
maturity he should pay the mortgage debts. These are his 
individual, not partnership debts; and as the crops would 
be gathered, and ready for market, before the maturity of 
the debts, it is stipulated, that when gathered, or in a reason- 
able time thereafter, Monroe should take possession, and 
dispose of them, for the mutual benefit of the parties, and 
should settle the partnership dealings, and divide the net 
profits into two equal shares; one of which should belong to 
him absolutely, and the other he should hold in trust for 
Hamilton, first paying therefrom the mortgage debt, and the 
residue paying over to Hamilton. The material question is, 
how far the mortgage operates a limitation of the authority 
of Hamilton, as partner, to dispose of the partnership crops, 
to persons not having actual notice of the limitation; and 
whether the registration of the mortgage operates as con- 
structive notice of such limitation. 

An assignment by a partner, of all his interest in the part- 
nership property, to a stranger, operates a dissolution of the 
partnership, of necessity: “it gives rise to a state of things 
altogether incompatible with the prosecution of a partner- 
ship concern.” The other partners may not have confidence 
in the assignee, and may well say that they have not with 
him entered into a common adventure, nor consented that 
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he should exercise the authority of a partner; nor may the 
assignee choose to risk his credit and property in an adven- 
ture with them.—Marquand v. N. Y. Man. Co. 17 Johns. 525 ; 
Parsons on Part. 400. An assignment by one partner to an- 
other, of his interest in the partnership property, is not, ipso 
Jacto, a dissolution of the partnership. Whether it shall so 
operate depends on its terms, and the intention of the par- 
ties, as from these it may be collected. If the withdrawal of 
the assignor from the partnership is contemplated—if there 
is a termination of his authority and duty as partner, and, 
as between him and the assignee, exemption from liability 
for the future transactions which may be had by the assignee, 
in the prosecution of the original undertaking, it is as to 
them a dissolution.—Parsons on Part. 400. But, when the 
assignment is intended as a mere security for a debt, and is 
to operate only on the share of the net profits of the assignor, 
on a settlement of the partnership transactions, at the ex- 
piration of the partnership, and he remains bound to all 
duties as partner—bound to contribute time, labor, and skill 
to the prosecution of the common undertaking ; it will not 
operate a dissolution, not even as between the partners them- 
—— Taft v. Buffum,14 Pick. 322; Buford v. Neely, 2 Dev. 
Eq. 481. 

2. Applying this principle to the mortgage, it .did not 
operate a dissolution of the partnership. Hamilton remained 
bound to all duties as partner, nor was he relieved from lia- 
bility for the future transactions, within the scope of the 
partnership business. Such transactions were a necessity to 
the business in which the partnership was engaged, and are 
contemplated by the articles of partnersbip. At the execu- 
tion of the mortgage, but a small part, if any, of the part- 
nership crops could have been planted. In the course of 
cultivation, and of gathering, expenses would be necessarily 
incurred, for which no provision is made by the articles of 
partnership, than that they are to be borne equally by the 
partners. There is no limitation in the mortgage, of the 
authority of Hamilton to make contracts for such expenses, 
nor of his authority to pay them when contracted. In this 
respect, his authority is precisely that which is derived by 
implication of law from the nature of the partnership busi- 
ness ; and there is no indication in the mortgage, of an 
intention to withdraw, or to restrain it. The whole effect of 
the mortgage is to take away his power as partner to dispose 
of the crops, conferring on Monroe the right to the exclusive 
possession of them, and the exclusive power to dispose of 
them when gathered, and to create a lien on Hamilton’s share 


of Se net profits derived from a sale of the crops, as a secu- 
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rity for the payment of the mortgage debts. The mortgage 
has a two-fold operation—a limitation of the authority of 
Hamilton as partner, and a charge on his share of the net 
profits. The undivided interest of Hamilton in the partner- 
ship crops when gathered, or in any other part of the part- 
nership property, would have been subject to levy and sale 
under execution against him, in favor of an individual credi- 
tor ; and a purchaser at such sale would have been entitled 
to his share thereof, as ascertained on a settlement of the 
partnership accounts.— Winston v. Ewing, 1 Ala. 129; Moore 
v. Sanple, 3 Ala. 319; Andrews v. Keith, 34 Ala. 722. 

3. The mortgage, conveying an interest subject to execu- 
tion, must have been registered in compliance with the stat- 
ute, to protect the mortgagee against the rights of judgment 
creditors, or of subsequent purchasers from the mortgagor. 
Code of 1876, § 2162. The registration, when properly made, 
operates as constructive notice to all the world, of the mort- 
gage—of the conveyance of Hamilton’s share of the crops— 
of the property which would be subjected to execution 
against him. No lien in favor of execution creditors can 
subsequently attach, and override and defeat it; and every 
subsequent purchaser from him, of such share, would be 
charged with notice of it. This principle of constructive 
notice from registration is confined to instruments which the 
statute authorizes to be registered. It cannot be extended 
to any and every instrument which parties may think proper 
to register. There must be a statute authorizing the regis- 
tration, or mere registration will not operate notice.— Mitchell 
v. Mitchell, 38. & P. 81; Du/phey v. Freenay, 5 8. & P. 215; 
Baker v. Washington, Ib. 142; Tatum v. Young, 1 Port. 298. 
Nor will registration operate as constructive notice of any 
and every provision which may be introduced into an instru- 
ment, of which it is required. A conveyance of personal 
property may include a transfer of choses in action, and, while 
operating as constructive notice of the transfer of the par- 
ticular personal property described, it would not operate as 
a notice of the transfer of the choses in action.—McCain v. 
Wood, 4 Ala. 258; Stewart v. Kirkland, 19 Ala. 162. The 
reason is obvious ; the law does not authorize the registra- 
tion of transfers of choses in action, and, therefore, does not 
cast on those dealing with him who has the possession, and 
the apparent legal title, the duty to ascertain whether there 
has been an assignment of them. We have no statute (ex- 
cept as to limited partnerships), which authorizes the regis- 
tration of articles of partnership, or of limitations or re- 
straints which, by agreement, may be placed on the power 
and authority of a partner. While, so far as the mortgage 
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is a conveyance of Hamilton’s undivided share of the joint 
crops, its registration is constractive notice thereof, so far as’ 
it is a restraint or limitation of his authority as partner, the 
registration is not constructive notice. 

Limitations or restraints, which partners, by agreements 
between themselves, may impose on the authority or power 
of the several partners, varying or qualifying that which the 
law implies from the relation, and the nature and character 
of the partnership business, have no effect upon third per- 
sons, dealing with the partners in good faith, and in ignorance 
of them, though they may be valid and binding as between 
themselves.— Parsons on Part. 93; Collyer on Part. § 386. 

The bill seems to have been filed, rather in a double as- 
pect—the one to assert the right of the complainant as mort- 
gagee, to pursue the cotton Hamilton had disposed of, though 
such disposition was within the scope of his power as part- 
ner, if it had not been limited and restrained by the pro- 
visions of the mortgage, or rather the necessary implication 
from these provisions. The averments of notice of the limi- 
tation and restraint on his power, to those dealing with him, 
are referrible to the averment of the registration of the 
mortgage, which it is evident the pleader supposed operated 
constructive notice thereof. The answers deny all notice, 
and of it there is no evidence. In this respect, therefore, 
the bill must fail. 

The other aspect is, the right of the complainant to pursue 
partnership assets his co-partner had misappropriated. In 
this aspect, the bill fails, for want of proof of such misap- 
propriation, prejudicial to the complainant. Whatever of 
misappropriation may be shown, was in payment of debts 
for which the complainant was bound individually. The 
partnership debts having been fully paid, from it no injury 
resulted to him. 

The decree of the chancellor was certainly as favorable to 
the appellant as the pleadings or facts would justify, and it 
must be affirmed. 
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Smith’s Adm’r v. Bryant’s Adm’r. 
Final Settlement of Accounts of Deceased Administrator. 


1. Landlord's statutory lien on crop, for rent.—A landlord’s lien on the crop 
of his tenant, for the rent of the leased premises, is created by the statute 
(Code of 1876, § 3467), and not by the levy of an attachment, which is only 
given as a remedy for enforcing it; but it extends only to the crop of the cur- 
rent year. ‘ 

2. Retainer by tenant's administrator, for rent due him as landlord.—If the 
tenant dies after his crop is gathered, and letters of administration on his 
estate are granted to his landlord, the latter may retain, out of the proceeds of 
the sale of the crop, the amount due for the rent of the current year, and is 
not required to go into equity for relief; but he cannot retain for the rent of a 
former year, and, if the estate is insolvent, can only share pro rata with other 
creditors. 

3. Testimony as to any transaction with or statement by deceased person.—When 
the estate of any deceased person is interested in the result of a suit, a party 
to the suit is not allowed to testify as to any transaction with or statement by 
the deceased (Code of 1876, § 3058); but the statute does not forbid any other 
person, not a party, to testify as to any such transaction or statement. 


APPEAL from the Probate Court of Sumter. 

In the matter of the final settlement by A. G. Smith, as 
administrator of the estate of E. W. Smith, deceased, of his 
intestate’s accounts and vouchers as administrator of the 
estate of Washington Bryant, deceased. On said settlement, 
said administrator claimed a credit, “as per voucher No. 1 
of his account,” in these words: “ May 4, 1874. Balance of 
rent of 1872, reserved out of crop of 1872, $240, and interest 
to day of sale, $26.13—$266.13.” This item was contested 
by the administrator de bonis non of Bryant’s estate. The 
evidence adduced in reference to it is thus stated in the bill 
of exceptions : 

“Tt was proved that said Bryant died in April, 1873; and 
it was admitted that his estate is insolvent, though not as 
yet declared so. Accountant (Smith’s administrator) offered 
to prove, by Jane, the widow of the deceased, the terms of 
renting between E. W. Smith and Washington Bryant: that 
she knew the six bales were reserved for the rent of 1872, 
from the declarations of her said husband, who told her, in 
the latter part of 1872, that he had not finished paying the 
rent; that early in 1873, a short time before he died, she 
heard him tell said E. W. Smith, at his (Bryant’s) house, 
where he was sick, ‘There was the cotton, he reckoned he 
would have to take that for the rent; that he said, among 
other things, in the same conversation, “If I should happen 
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to die, you better come out and clamp this cotton’; that she 
knew the rent of 1872 was not paid, from conversations with 
her said husband; that she and her husband talked about it, 
and he and E. W. Smith in her presence ; and that this con- 
versation was before the crop of 1873 was pitched. To all 
and every part of which said statements, the contestant 
objected,” on the ground that it was hearsay evidence, and 
because the witness was the widow of said Bryant, “ and 
because it was contrary to the spirit and letter of section 
2704, Revised Code.” The court sustained the objections, 
and excluded the evidence; to which an exception was 
reserved by Smith’s administrator. 

‘Geo. W. Dainwood testified as follows: ‘Wash. Bryant 
sold ten bales of cotton to 8. & A. Brown. On the 2d Octo- 
ber, 1872, E. W. Smith came, and asked Mr. S. Brown if he 
had bought Wash’s cotton; and Brown answered, that he 
had. Smith told Brown, that his lien for rent would follow 
the cotton wherever it went. Brown asked him, how much 
Wash. owed him; and Smith said, between $350 and $400. 
Brown told him, that he would pay it; and Smith said, 
‘That was all right—he could take the cotton, and do what 
he pleased with it.’ On the 30th October, 1872, Wash. came 
into the store, and said, that he wished to pay Mr. Smith bis 
rent of 1872; and Brown told him to go and get Mr. Smith, 
and bring him down to the store, and he would give him a 
draft for the rent. Wash. then went out, and in a few min- 
utes he and E. W. Smith came back together; and Brown 
then gave Smith a draft on A. Proskauer & Co. for $400. 
The cotton mentioned was the crop made in 1872. The 
court permitted what occurred in the absence of E. W. Smith, 
as connected with what immediately occurred, as part of the 
res geste ; which was, that said E. W. Smith, who was not 
present, was sent for, and came in, and received $400 from 
said Brown, for said Bryant, by draft, which was good. The 
year 1872 was not mentioned in Smith’s presence. To this 
ruling of the court, permitting the declaration of Bryant 
before Smith came up to be given in evidence, the account- 
ant then and there excepted. 

“Adolph Brown testified: ‘About October 2, 1872, Wash. 
Bryant brought ten bales of cotton to the firm of 8. & A. 
Brown, and it was carried to the depot in Livingston. It 
was the crop of 1872. Witness went and marked it, and 
returned to their store. E. W. Smith came to the store 
immediately afterwards, and told witness he had a rent lien 
on the cotton for between $360 and $400, and that his lien 
would follow the cotton wherever it goes. Witness remarked, 
that it was all right. Afterwards, on the 30th October, 1872, 
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Wash. Bryant came into the store, and said he wanted to 
pay his rent to EK, W. Smith. He was told to go and bring 
up Smith; and he went and brought said Smith to the store 
with him. 8. & A. Brown then gave said Smith a draft on 
A. Proskauer & Co. for $400,” which the witness produced, 
and which, he testified, was paid. “It was proved, also, that 
Wash. Bryant rented land from said E. W. Smith for several 
years previous to his death; that the rental value was $360; 
that the six bales of cotton on the debit side of the account 
were a part of the crop of 1872, and were left by the decedent 
on the premises at the time of his death. The accountant 
proved, also, by R. W. Ennis, that according to the best of 
his recollection, in the early part of the year 1873, Bryant 
told him that he was owing Smith, for rent and other things, 
five or six hundred dollars ; and that he also told him, early 
in 1872, that he had not paid the rent of 1871, according to 
his best recollection. It was in proof that the crop of 1871 
was eighteen or nineteen bales ; that one Ennis, a merchant, 
received ten bales of that for supplies, and one Brown, 
another merchant, six or eight bales; that this was a short 
crop; that Brown received, of the crop of 1872, eighteen 
bales on account, which did not pay his claim, and the six 
bales went into the hands of said Smith, the administra- 
tor.” 

“This was the substance of all the proof; and the court 
thereupon rejected the said item and voucher, and refused 
to allow any credit for rent for the year 1872; to which 
ruling and decision the said accountant then and there 
excepted.” 

The rejection of the claim, and the rulings on the evi- 
dence to which exceptions were reserved, are now assigned 
as error. 


Tuos. B. Wermonrs, for appellant. 
R. H. Surra, and Taos. Coxnns, contra. 


MANNING, J.—The lien of a landlord upon a crop grown 
on leased premises, for the payment of rent, is given by the 
statute on the subject, and not by the attachment which, 
under certain circumstances, the statute authorizes. The 
attachment is merely a mode of enforcing the lien by pro- 
ceedings at law, not of creating it. Hence, we have —- 
held that a court of equity may be resorted.to by the land- 
lord, when this becomes necessary to make his lien availa- 
ble for the payment of the rent.— Westmoreland v. Foster, and 
Abraham v. Hall, in MSS. 
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The lien, thus having an existence independent of the 
attachment, may of course, and should, be recognized by the 
parties to the lease, and effect given to it voluntarily. If 
the tenant, when the crop is gathered, should turn the por- 
tion of it necessary, over to the landlord to be converted into 
money to pay the rent, or, with the consent of the landlord, 
should himself sell it and pay the rent out of the proceeds, 
the transaction would be a proper one. 

In the present case, the tenant having died after the crop 
was gathered, and the landlord having become administrator 
of his estate, the cotton in controversy, part of the crop, went 
into his hands; and he was the representative of the tenant 
as well as himself the landlord. Did he thereby lose his 
lien on the crop? Assuredly not. Must he, in order to 
enforce it, as he could not do so at law, go into a court of 
equity, have an administrator ad litem appointed under the 
statute, and thus create against the estate a heavy bill of 
costs? This would be very improvident, and ought not to 
be encouraged. What then should be done? It would be 
perfectly proper for him, upon a sale of the cotton, to retain 
the rent, for which he had a lien upon it, out of the proceeds, 
and credit himself in his accounts as administrator with so 
much paid on account of the estate. He stands in the places 
of both the landlord and tenant; and may retain for the same 
reason that a preferred creditor of an estate, of which he is 
administrator, may pay himself, in preference of other cred- 
itors whose claims are by law postponed to his. 

The judge of probate erred, if he denied the administra- 
tor’s lien on the ground that it could exist only in virtue of 
an attachment. But if, as some of the evidence seems to 
indicate, the rent for the !year 1872 was paid by a purchaser 
of the crop made in that year, and only the rent for the year 
1871 remained due, the landlord was not entitled to a lien 
for it upon the crop of 1872, or to pay himself out of the 
assets of an insolvent estate, from the proceeds of that crop. 
He would be entitled only to his pro rata share with other 
creditors. 

The court erred in excluding the testimony of the widow 
of the tenant, to prove, at the instance of the landlord, the 
contract of renting between him and her husband, made in 
her presence. Section 3058 (2704) of the Code of 1876 does 
not, by the exception therein, exclude one who is merely a 
witness from testifying as such, concerning an agreenient or 
conversation between the deceased and another person. It 
excludes only a party to the transaction or conversation tes- 


tified about, or a representative in the litigation, of such 
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party, from giving his own version of it in his own interest, 
after the death of the other party. 
Judgment reversed, and cause remanded. 


The State, use &e. v. Bradshaw’s 
Adm’r et al, 


Bill in Equity, at Suit of State, against Defaulting County 
Superintendent. 


1. Public officers; jurisdiction of equity, in matter of accounts of.—A_ court of 
equity will not entertain a bill, at the suit of the State, against a public officer 
who has given an official bond for the performance of his duties—e. g., a 
county superintendent of education--to compel a settlement of his accounts, 
or the correction of errors in a settlement already made with the proper offi- 
cer, on the ground that he is a trustee ;nor on the ground of frand, because, 
on said settlement, by fraud or collusion, he used vouchers which had been 
used on former settlements, and thereby procured the allowance of credits to 
which he was not entitled ; nor on the ground that the accounts are compli- 
cated. The remedy at law is full, adequate, and exclusive, 


Appeal from the Chancery Court of Sumter. 

Heard before the Hon. THomas B. WeErmorg, as special 
chancellor, selected by the parties, on account of the incom- 
petency of Chancellor A. W. Dmiarp, who was related to 
one of the parties. 

The bill in this case was filed on the 23d March, 1875, in 
the name of the State of Alabama, suing for the use of Sum- 
ter county, against the administrator of Robert Bradshaw, 
deceased, and the sureties on the official bond of said Brad- 
shaw as county superintendent of education in and for said 
county of Sumter ; and prayed a settlement of said Bradshaw’s 
accounts as county superintendent, the vacating and annull- 
ing of a settlement made by his administrator with the 
superintendent of education, on the ground of fraud and mis- 
take, and for general relief. On fina! hearing, on pleadings 
and proof, the special chancellor held that, though the evi- 
dence showed fraud on the part of the administrator, in his 
settlement with the office of the superintendent of education, 
to which the superintendent himself was not a party, yet no 
case was presented for the interposition of a court of equity, 
as the remedy at law was adequate and complete. He there- 
fore dismissed the bill, and his decree is now assigned as 
error. 


R. H. Suiru, and Tuos. Cosrs, for appellant, cited Norton 
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v. Hixon, 25 Illinois, 452; Hay v. Marshall,3 Humph. 623; 
McRea v. Purmort, 16 Wendell, 460; Fowle v. Lawrason, 5 
Peters, 503 ; Farmers’ Bank v. Polk, 1 Del. Ch. 167; Davis v. 
Davis, 1 Del. Ch. 256; Story’s Equity, §§ 442-44, 451, 457, 
465 ; Adams’ Equity, § 224; 1 Perry on Trusts, 32, 43. 


“* Cook & LITTLE, contra, cited Knotts v. Tarver, 8 Ala. 743 ; 
Russell v. Little, 28 Ala. 160; Kimball v. Moody, 27 Ala. 131 ; 
Dickinson v. Lewis, 34 Ala. 638. 


STONE, J.—All officers, having the control and disburse- 
ment of moneys, are, as to such moneys, charged with a trust. 
They do not hold the moneys in their own right, but in trust 
for others, either the public, or individuals. But these offi- 
cial trusts are not of the class which we are accustomed to 
characterize as private or personal trusts. Officers thus 
charged have their duties defined by law, and they are 
bound by bond and sureties for the faithful observance of 
those duties. Sheriffs, probate judges, tax-collectors, and 
treasurers of counties, cities or towns, are among the officers 
to whom trusts of this nature are confided. These are pub- 
lic trusts. But bonded public officers, charged with the col- 
lection, custody and disbursement of moneys, public or pri- 
vate, and whose duties are hedged about by a complete sys- 
tem of legal directions and restraints, do not fall within that 
class of trustees who can be brought to account and settle- 
ment of their trusts in a court of equity, unless some special 
equity can be averred and shown. 

The bill charged that Bradshaw, as county superintendent 
of Sumter county, had received divers sums of school funds, 
“amounting in the aggregate to forty-one thousand four hun- 
dred and eight dollars and thirty-nine cents, and he and his 
administrators have only accounted for thirty-nine thousand 
and nineteen dollars and thirty-six cents.” The bill then makes 
an exhibit of account made out against the superintendent, set- 
ting forth the several sums received by him, and the disburse- 
ments for each year, and showing a balance unaccounted for 
of $10,019.66. The bill then charges, that Bradshaw’s 
administrator had a pretended settlement of his intes- 
tate’s official accounts, in the office of superintendent of 
— instruction; and that in that pretended settlement 

e fraudulently procured to have allowed as credits a 
large number of vouchers amounting to $3,308.50 of the fund 
of 1866 ; $4,903.62 of the fund of 1867, and $1,700.22, other 
miscellaneous vouchers. The bill then proceeds: “Your 
orator is not fully informed how this great fraud was accom- 


pushed, but says it was done either by imposition by said 
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administrator on the officers with whom the settlement was 
made, or by collusion between said officers and said adminis- 
trator, insome manner unknown to your orator. Said ad- 
ministrator of Rodert Bradshaw obtained possession of said 
vouchers, which had been allowed in previous settlements of 
said Robert Bradshaw's accounts as superintendent as afore- 
said, and, producing them, had them again allowed as 
credits, and thus had fraudulently obtained credit for $9,12.- 
46; which sum, with interest, said Robert Bradshaw, nor his 
administrator has accounted for, and for which his said 
bonds are liable, as well as for such other sum as shall make 
up said sum of $10,019.60, besides interest on said moneys. 
Your orator shows that, either through the fraudulent con- 
cealment of the officers of the State with whom the settle- 
ment was made, or through their ignorance that said vouchers 
reproduced and allowed were fraudulent, your orator was 
wholly ignorant that the settlement was false and untrue, 
until about December 14, 1873,” &c. The foregoing are sub- 
stantially all the averments of the bill, tending to bring it 
within the jurisdiction of the Chancery Court. The bili was 
filed in March, 1875 ; and the foot-note dispenses with sworn 
answers, and thus shows that the bill was not filed for a dis- 
covery. 

The grounds relied on in support of the jurisdiction are, 
first, that the funds in the hanes of Bradshaw, the superin- 
tendent, were a trust fund, and it is part of the original juris- 
diction of the Courts of Chancery to bring trustees to account 
and settlement. We have shown above that this is not such 
trust as comes within that rule. The second ground is the 
alleged fraud in the pretended settlement. Fraud is as open 
to inquiry and condemnation in a court of law, as itis ina 
court of equity. “No matter how great the fraud may be, if 
the party can bave full, complete and adequate redress at 
law, he can not go into a court of equity.”—Knott v. Tarver, 
8 Ala. 743. The third ground is, that the accounts are com- 
plicated and difficult of settlement, and therefore the Court 
of Chancery is alone capable of disentangling it. This, in a 
proper case, is an acknowledged head of equity jurisdiction. 
“But, where the bill contained no allegation of any complexity 
in the accounts, or any mutuality, so that it was mere matter 
of ordinary contract, it was not entertained.’—Story’s Eq. 
Ju. § 442 a. 

In Dickinson v. Lewis, 34 Ala. 638, this court laid down a 
rule, which we think entirely sound. It was there said: 
“There was nothing more than an account on one side, with 
credits for payments made. Of such an account, chancery 
has not original and independent jurisdiction. There was a 
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plain, adequate, and complete remedy at law for the enforce- 
ment of his demand by the creditor, and for the assertion by 
way of defense of all his rights by the debtor. It is true 
that chancery sometimes takes jurisdiction where there is no 
mutuality, on account of its complication; but it only does 
so, where there is a strong case of entanglement. This 
account, certainly does not preseut that strong case of entan- 
glement, or complication, which is necessary to maintain the 
equity jurisdiction.” The bill in the case from which we 
have quoted was filed to open a settlement previously made, 
and closed by note, on account of alleged overcharges in the 
account by which the indebtedness was made to appear too 
large. Still, this court refused to entertain the bill, because 
there was a complete and adequate remedy at law, in de- 
fense to the notes. See, also, Pauling v. Lee, 20 Ala. 753, 
768 ; Iussell v. Little, 28 Ala. 160 ; Crothers v. Lee, 29 Ala. 337. 
And the authorities cited from other States and jurisdictions 
are not materially variant from the rule as declared in this 
court. In Fouwle v. Lawrason, 5 Pet. 495, 503, Ch. J. Mar- 
shall, speaking on this subject, said: “Great complexity 
ought to exist in the accounts, or some difficulty at law 
should interpose, some discovery should be required, in 
order to induce a court of chancery to exercise jurisdiction.” 
So, in 1 Del. Ch. 167, 175, the court said: “These transac- 
tions are so complicated, so long and intricate, that it is 
impossible for a jury to examine them with accuracy.” They 
were the accounts of a bank cashier. Varmers’ & Mech. 
Bank v. Polk. Of similar import is Hey v. Marshall, 3 
Humph. 623. 

We have been referred to the case of Norton v. Hixon, 25 
Ill. 439. That case comes nearer sustaining this bill than 
any case we have seen. But it rests on a false analogy. It 
was a proceeding against a sheriff, to make him account for 
moneys which had come to him by virtue of his office of 
sheriff. The court entertained jurisdiction, remarking : 
“There are many cases where executors and administrators 
have been held answerable in equity, at the suit of creditors 
and legatees, for misapplication of assets, although the com- 
plainant had a perfect remedy at law on the official bond of 
the defendant. The same jurisdiction seems always to have 
been exercised over assignees in bankruptcy, where the law 
also afforded the same remedy. In such cases as these, no 
doubt seems to have been entertained of the jurisdiction of 
the court to afford the appropriate remedy. Here is as 
much a violation of a trust as in those cases.” The vice 
of this —— lies in the fact, that while the sheriff is an 


acknowledged public officer, serving the public, executors, 
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administrators, guardians, and assignees in bankruptcy, are 
in no sense Officers, and are merely clothed with a trust. 
Chancery has always entertained jurisdiction of trusts and 
trustees proper.— Davis v. Davis, 1 Del. Chan. 256; Mciea 
v. Purmort, 16 Wend. 460; Crompton v. Vasser, 16 Ala. 259; 
Vincent v. Rogers, 30 ‘Ala.471; Whitworth v. Oliver, 39 Ala. 
286; 1 Brick. Dig. 647, § 120. 

We concur with the special chancellor, who presided in 
the trial of this cause, and hold that the complainant had a 
complete and adequate remedy at law, and the present 
record shows no special equity to take the case out of the 
operation of the general rule. 

The decree is affirmed. 


Posey v. Pressley. 


Statutory Action for Unlawful Detainer of Lands, brought by 
Judgment Creditor against Purchaser at Execution Sale. - 


1. Who may redeem.—-The plaintiff in the judgment, under whose execution 
the land was sold, is embraced in the general words of the present statute, 
‘*all judgment creditors of the debtor” (Code of 1876, § 2881), and may re- 
deem from the purchaser at execution sale, if his judgment was not obtained 
by confession, and was not satisfied by the sale. 

2. Re-enactment of statute judicially construed.—The substantial re-enact- 
ment, in the Code of 1852, of a staiute which had been judicially construed 
by this court, is a legislative adoption of that judicial construction ; and the 
mere omission of special words found in the former statute, and which are 
embraced in the general words used in the Code, will not be held to imply a 
change in the statute. 

3. Permanent valuable improvements.—When permanent valuable improve- 
ments have been erected on the land, by the purchaser at execution sale, or 
other person holding possession under him, the creditor proposing to redeem 
must pay, or offer to pay, their value, as a part of the “lawful charges” (§9 
2851, 2887) ; but, if he makes a general offer to redeem, and his right to re- 
deem is denied, he is excused from making any particular inquiry as to a- 
claim tor improvements. 

4. Limitation of action.—Three years is the statutory limitation of an ac- 
tion for the unlawful detainer of lands (Code of 1876, § 3705) ; yet, when the 
action is brought by a judgment creditor, or other person having a statutory 
right to redeem, whose offer to redeem has been refused, quiet possession for 
three years after the sale is not necessarily a bar, since the statute does not 
begin to run until the accrual of the plaintiff’s cause of action by the tender 
and refusak. 

5. Outstanding or superior title acquired by purchaser.—If the purchaser at 
execution sale, or person holding possession under him, afterwards acquires 
an outstanding or superior title, he can not refuse an offer of redemption on 
that account, nor set up that title in defense of an action of unlawful detainer 
at the suit of the person offering to redeem : he must surrender the possession, 
and convey the interest which he acquired by the sheriff’s deed, and then as- 
sert his superior title by proper action. 
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AppraL from the Circuit Court of St. Clair. 

Heard before the Hon. Wm. L. Wurrtock. 

This action was brought by William R. Pressley, against 
Amos L. Posey and James Williams, to recover the posses- 
sion of a certain tract of land, “known as the Philemon 
Bradford place;’ and was cominenced, before a justice of the 
peace, on the 3lst August, 1875. There seems to have been 
some misdescription of the lands, or some question as to 
their identity ; which, however, requires no special notice, 
as the case is here presented. The record does not show 
which of the parties removed the case into the Cireuit Court. 
The plaintiff had obtained a judgment against said Phile- 
mon Bradford, in the Cireuit Court of said county, on the 
20th March, 1866, for $258.30, besides costs; and an alias 
execution on this judgment was levied on said lands, as the 
property of said Bradford, on the Ist February, 1871. At 
the sheriff’s sale under this levy, on the 2d October, 1871, 
James H. Vandegrift became the purchaser, at the price of 
$50, and received the sheriff’s deed ; and on the 4th August, 
1872, he sold and conveyed to said A. L. Posey, the princi- 
pal defendant ; the deed reciting the payment of $215 as its 
consideration, and containing covenants of warranty against 
the grantor, his heirs, and all persons claiming under him. 
The plaintiff’s judgment against Bradford being unsatisfied, 
he claimed the right to redeem the lands under the statute 
(Rev. Code, $$ 2509-21); and his ofter to redeem being re- 
fused, he brought this action. The defendant pleaded “the gen- 
eral issue, and the statute of limitations of three years ;” and 
issue was joined on these pleas. 

On the trial, as the bill of exceptions shows, the plaintiff 
read in evidence his judgment and execution against Brad- 
ford, under which the land was sold as above stated, with 
the sheriff’s indorsement ; and then introduced one James 
Foreman as a witness, “who testified, in substance, that said 
A. L. Posey was in possession of said land at the commence- 
ment of this suit. The plaintiff proposed to prove by said 
witness, also, that some time during the month of July, 1875, 
he, in company with said witness, met said Posey, who was 
then claiming to be in possession of said lands, by and through 
his tenant, James Williams; and that plaintiff then and 
there offered to redeem said lands, and tendered to said 
Posey the amount bid for said lands at said sheriff’s sale, 
to-wit, $50, and ten per cent. per annum, together with all law- 
ful charges, and that said Posey refused to accept the money 
thus tendered. The defendants objected to the introduction 
of this evidence, as irrelevant and inadmissible, on the ground 


that the plaintiff had no right to redeem under said judgment 
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under which the lands had been sold; but the court over- 
ruled the objection, and permitted the evidence to go to the 
jury ; to which action and ruling the defendants excepted.” 
The plaintiff proved, also, that he had entered on the execu- 
tion docket a credit of $5.00 on his judgment, being ten per 
cent. of the amount bid at the execution sale; and that he 
had made a written demand of possession before the com- 
mencement of the suit. 

“The defendant Posey then testified, as a witness for him- 
self, that he went into absolute possession of said land, on 
the 4th August, 1872, under a purchase and conveyance from 
said James H. Vandegrift ; that he claimed and held posses- 
sion, also, under a purchase and conveyance on the 8th Feb- 
ruary, 1872, from one N. J. Wilhite, who was then in posses- 
sion of said lands, occupying and claiming to be the owner 
thereof under a purchase and conveyance from said Phile- 
mon Bradford, the defendant in execution; and to show the 
character and extent of his possession and claim, he intro- 
duced, without objection, the deed from said Wilhite to him, 
and the deed from said Bradford to Wilhite.” Bradford’s 
deed to Wilhite was dated 25th September, 1871, recited the 
payment of $500 as its consideration, and contained full cov- 
enants of warranty ; and Wilhite’s deed to Posey, which was 
dated the 8th February,18/2, recited the same consideration, 
and contained the usual covenants of warranty. The defend- 
ant Posey testified, also, that, at the time of said alleged 
tender and offer to redeem by plaintiff, he had made valua- 
ble improvements on the lands, of the value of $25, and that 
plaintiff did not offer to pay him the value of said improve- 
ments. The defendant introduced evidence, also, that said 
Philemon Bradtord was in possession of said lands at the 
time of said sale under execution, was a citizen of Alabama, 
and the head of a family; and that after the levy of said ex- 
ecution, and before the sale by the sheriff, said Bradford 
duly made claim of said land as his homestead exemption, 
by affidavit in writing in due form of law, which he delivered 
to the sheriff before the sale under said levy ; that the plain- 
tiff was present, by his attorney, at said sheriff’s sale, and 
that said lands were, at the time of said sale, worth $500. 
The defendant then introduced said James H. Vandegrift as 
a witness, who testified, that he took peaceable possession of 
said lands immediately after his aw at the sheriff’s 
sale, and sold and conveyed to said Posey on the 4th August, 
1872, and put him in possession. The plaintiff then testified, 
in rebuttal, that he asked said Posey, at the time of said 
tender and offer to redeem, if he had made any improve- 
ments on the lands since and during his possession, and that 
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said Posey answered the question in the negative. Plaintiff 
introduced said James Foreman also, who testified, in rebut- 
tal, that said Posey told plaintiff, at the time of said tender 
and offer to redeem, that he had not made any improvements 
on the lands.” It was shown, also, that the defendant Wil- 
liams was the tenant of Posey; and had agreed, without the 
knowledge of Posey, to hold as the tenant of the plaintiff. 

“ This was ail the evidence ; whereupon, the court charged 
the jury, ex mero motu, as follows : 

“1. Notwithstanding the plaintiff in this action was also 
the plaintiff in the judgment under which the lands were sold 
by the sheriff to said Vandegrift, yet he had the legal right 
to redeem said lands from said Vandegrift, and also from 
Posey, Vandegrift’s vendee. 

“2. That if the jury believed, from the evidence, that the 
plaintiff, within two years after the sheriff’s sale under exe- 
cution, offered to redeem the lands from said Posey, he be- 
ing then in possession as the vendee of the purchaser at said 
sale, by tendering him $50, the sum bid at said sale by said 
Vandegrift, with ten per cent. per annum thereon, and all law- 
ful charges, and Posey refused to accept the money thus 
icaiaan and if they further believed, from the evidence, 
that plaintiff credited his said judgment against Bradford 
with a sum equal to ten per cent. of the amount bid by said 
Vandegrift at said sheriff’s sale,—this entitles plaintiff to 
recover in this action, if there was no other reason why he 
should not recover; and if there was no such other reason 
to the contrary, the jury must, under such evidence, find for 
the plaintiff. 

“3. That the plaintiff, on offering to redeem from Posey, 
was not by law required to pay him the value of permanent 
valuable improvements made by him on the lands while in 
his possession: that, to entitle him to recover in this action, 
it was only necessary for him to offer to pay the amount bid 
by Vandegrift at the sheriff’s sale, ten per cent. thereon, and 
the costs of conveyance : that if Posey hud made permanent 
improvements on the lands, he was required to inform plain- 
tiff of the fact and value of such improvements, and demand 
payment for the same ; whereupon, if the parties could not 
agree to the value of the improvements, each must appoint a 
referee to ascertain their value ; but that a refusal by plain- 
tiff to pay for such improvements, before the amount was 
settled or agreed on, did not destruy nor prevent his right to 
recover in this action. 

“4. That the plaintiff was allowed by the statute two 
years, from and after the sheriff’s sale, in which to redeem 


the lands, and was allowed three other years, after the offer 
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to redeem, to bring his action of unlawful detainer against 
the party in possession; and that if the jury believe, from 
the evidence, that this action was brought within three years 
after the plaintiff offered to redeem the land, the action is 
not barred by the statute of limitations, although the defend- 
ant may have had more than three years continuous and 
uninterrupted possession of the land next preceding the 
bringing of the action. 

“The defendant excepted to each of these charges, and 
requested the court, in writing, to instruct the jury as follows: 
‘If the jury believe, from the evidence, that Bradford, the 
defendant in execution, after the levy, and before the sale, 
claimed the lands by affidavit as exempt from sale under exe- 
cution, being the head of a family, and residing on the lands 
as a homestead; and further, that said Bradford, before the 
sheriff’s sale, and after such claim of exemption was inter- 
posed, conveyed said lands, or his possession of the same, to 

Vilhite, the vendor of said Posey; then no title passed by 
the sheriff’s sale to Vandegrift, and plaintiff could not 
redeem the lands, and hence he can not recover in this 
action. The court refused this charge, and the defendant 
excepted.” R 

The charges given by the court, the refusal of the charge 
asked, and the rulings of the court on the evidence, as above 
stated, are now assigned as error. 


L. F. Box, with whom was Joun W. Inzer, for appellant. 
1. The plaintiff had no right to redeem the land, under the 
same judgment under which he had sold it. He should have 
bought the land himself at the sheriff’s sale, or made it 
bring the amount of his judgment. By the sheriff’s sale, 
his lien on the land was destroyed ; and it can not be again 
made liable, unless it again comes into the hands of his 
debtor. The redemption law of 1842 expressly gave him 
the right of redemption, when his judgment was unsatisfied 
by the sale; but the present statute, if not expressly, by 
necessary implication takes away the right, by putting him 
on the footing of other judgment creditors only when he 
becomes the purchaser at his own sale; and public policy, 
as declared by the statute, to prevent the sacrifice of the 
real estate of a helpless debtor, requires this construction.— 
Clay’s Digest, 503, § 5; Rev. Code, § 2517; Freeman & War- 
ren v. Jordan, 17 Ala. 500; Freeman on Executions, 529, 
§ 317; Herman on Executions, 438. The right of reper 4 
tion is strictly statutory, and it can not be extended by judi- 
cial construction. 

2. Permanent valuable improvements are a part of the law- 








248 SUPREME COURT (Dec. Term, 


[Posey v. Pressley. ] 


ful charges, which the party desiring to redeem must pay, or 
offer to pay.—Rev. Code, § 2519; Johnson v. Nabring, 50 
Ala. 392. 

3. The fourth charge of the court, in effect, extended the 
statute of limitations from three to five years. The statute 
must be strictly construed.— Gardner v. Stevens, 2 Amer. 700, 
and authorities there cited; Angell on Lim. $$ 23, 29, 485-88. 
The statute begins to run against the plaintiff from the time 
when he may bring his action, or may perform the act on 
which his right of action depends. The sheriff’s sale was 
made on the 2d October, 1871, while the offer to redeem was 
in July, 1875, more than two years afterwards. 

4. Nothing whatever passed to the purchaser at the sher- 
iff’s sale. The defendant had made affidavit, and done every 
thing that he was required to do, to perfect his right of 
homestead exemption, before the sale; and this homestead 
exemption was lawfully conveyed to Wilhite, who sold and 
conveyed to Posey. As nothing passed by the sheriff’s sale, 
there was nothing to redeem. 


BRICKELL, C. J.—The first statute authorizing the 
redemption of real estate, sold under legal process, decree 
of a Court of Chancery, a mortgage, or a deed of trust, was 
enacted in 1842; and the right of redemption was limited to 
the debtor, and to his bona fide creditors. Not long after 
its enactment, it was decided, that the term creditors did not 
embrace creditors at large, but only such creditors as had 
reduced their debts or demands to judgment.— 7’ homason v. 
Scales, 12 Ala. 309; Br. Bank Mobile v. Furniss, 12 Ala. 367. 
It was expressly declared, that the plaintiff in execution, 
whose judgment was not satisfied by a sale of the lands, 
should be entitled to redeem from the purchaser.— Freeman 
v. Jordan, 17 Ala. 500. The present statute confers the right 
of redemption on the debtor, and on “all judgment creditors 
of the debtor, who, without fraud or collusion, had obtained 
such judgment before the sale of the land, or within two 
years thereafter, except by confession of the debtor.”—R. C. 
§ 2513. On the plaintiff in execution, whose judgment is 
unsatisfied by a sale of the lands, the right of redemption is 
not now conferred in express terms. It is insisted that, in 
the absence of such provision, he has not such right, because 
the sale of the lands removed from them the lien of the exe- 
cution, as to the purchaser, and it can not attach again, unless 
the defendant in execution subsequently acquires an estate 
in them subject to levy and sale. The correctness of this 
proposition we shall not discuss; for we are convinced, the 


true construction of the present statute is, that the judgment 
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creditor, whose judgment is unsatisfied by a sale, if his judg- 
- ment was not obtained by confession, is embraced, oa was 
intended to be embraced, by the general term “ull judgment 
creditors of the debtor.” 

2. An established rule of construction of the Code is, that 
in its “$e paves the legislature is presumed to have known 
the judicial construction which had been placed on former 
statutes ; and the substantial re-enactment of such statutes 
is an adoption of that construction. Again, in its construc- 
tion, the manifest purpose to express in general words the 
substance of former statutes, must be borne in mind ;‘and 
from the omission of special words found in former statutes, 
embraced by the general words, an intention to change former 
statutes will not be implied. It is obvious that, in the 
adoption of the present statute, the legislature had in view 
not only the former statute, but the judicial construction it 
had received. Whatever changes it was proposed to make, 
either in the statute, or in its construction, are made in 
express terms, and not left to inference. The statute now 
employs the term “judgment creditors,” in the place of the 
term “bona fide creditors,’ which had been construed to em- 
brace only judgment creditors. The former statute was 
silent as to whether the creditor must have had judgment at 
the time of the sale, or whether if he obtained judgment sub- 
sequently, before the expiration of the two years, he could 
redeem. Subsequent, as well as prior, or existing judgment 
creditors, were declared entitled to redeem.— Pollard v. Tay- 
lor, 13 Ala. 604. The statute now, in express terms, embra- 
ces both classes of judgment creditors. A creditor obtain- 
ing judgment by confession had the right of redemption 
under the former statute.—Couthway v. Berghaus, 25 Ala. 393. 
The statute now, in express terms, excludes him; and this 
is the only change of judicial construction, which is expressly 
made. The present statute evidently intends to enlarge, 
rather than narrow (except in the particular instance of 
creditors obtaining judgment by confession), the right of 
redemption. A child, to whom the parent had conveyed the 
lands, may redeem. The executor or administrator of the 
debtor, or of a judgment creditor, is entitled to redeem.—R. 
C. §§ 2518, 2521. 

We cannot doubt, if there had been an intention to change 
the former statute, so as to take from the judgment creditor, 
whose judgment remains unsatisfied by a sale of the lands, 
the right to redeem from the purchaser, it would have been 
expressed clearly, as was the change in reference to creditors 
having judgments by confession. The words of the statute, 
“all judgment creditors,’ in their natural import embrace 
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every judgment creditor. These are followed by words of ex- 
clusion of particular judgment creditors, and the exception 
thus made can not by construction be enlarged. The New 
York authorities, referred to in Freeman on Executions, 
§ 317, depend on a statute, which provides that a plaintiff, 
under whose execution any real estate shall have been sold, 
shall not be authorized to redeem from the purchaser.— x 
parte Paddock, 4 Hill, 544. 

The purpose of the statute is to prevent the sacrifice of 
real estate at forced sales under judicial process or decrees, 
or mortgages, or deeds of trust, and to afford the debtor, or 
his creditors, in payment of his debts, the advantage of an 
increase in the value of the lands, within the statutory period. 
Personal benefit to the creditor is not intended, except so far 
as it is in relief of the debtor. The evil which the statute 
proposes avoiding occurs, or may occur, at sy | of the sales 
to which the statute refers. .The relief of the debtor, it may 
be, can be afforded by no other creditor, than the one under 
whose judgment the land was sold. The operation of the 
statute would be circumscribed, and its efficiency to accom- 

lish the purposes for which it is intended would be lessened, 
if the creditor under whose judgment the land is sold was 
excluded from the right of redemption. If it was his benefit 
the statute was intended to secure, it would, perhaps, be just 
to say he should have bid more, and compelled the satisfac- 
tion of his judgment, or have become the owner of the land. 
But it is the benefit of the debtor, whose land is subjected 
to forced sale, the statute regards, and whatever of benefit 
enures to the creditor is for the relief of the debtor, and in 
satisfaction of the demand against him. 

3. The third instruction given by the court is erroneous. 
A person offering to redeem must pay, or offer to pay, for 
valuable improvements made by the purchaser while in 
possession. An offer to pay the purchase-money, ten per 
cent. per annum thereon, and the costs of conveying, is not 
sufficient. He is not entitled to demand of the purchaser a 
conveyance, nor does the title vest in him by force of the 
statute, unless he offers to pay “all law/ul charges ;” which, 
it is manifest, embrace not only the costs of conveying, but 
the value of all permanent improvements made by the pur- 
chaser. The term may embrace other charges and claims, 
and we have no purpose now of indicating what other 
charges than the value of permanent improvements it may 
embrace. Payment of these is contemplated, and the party 
offering to redeem should inquire of the purchaser, or who- 
ever may be in possession, and ascertain whether any, and 


what improvements have been made, and the value claimed 
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for them. It is then the duty of the purchaser, or whoever 
has succeeded to the possession, to inform him fully of the 
character and value of such improvements ; and if the parties 
cannot agree as to the character of the improvements, whether 
they are permanent, enhancing the value of the lands, or as 
to the value, referees must be nominated.—R. C. § 2519. 
Generally, the person offering to redeem will be uninformed 
as to the character and value of the improvements the pur- 
chaser may have made, or as to the fact of improvements 
having been made. His duty is performed, when his offer 
clearly indicates a willingness and readiness to pay for such 
improvements, on being informed of their character and 
value, and on being satisfied that they are permanent. 
Good faith and fair dealing must be observed by each party: 
the right of redemption must not be embarrassed by the 
want of it on the part of the party in possession ; nor must 
the person offering to redeem seek a redemption on any 
other terms than are expressed in the statute. When a 
willingness and readiness to pay for improvements is indi- 
cated by the offer to redeem, then it is the duty of the pur- 
chaser, or party of whom redemption is claimed, to give full 
information of his claim; and if he fails or refuses, the offer 
becomes sufficient. It is proper to say, in view of some of 
the evidence found in this record, that if there is a general 
offer to redeem, and the right of redemption is denied, the 
party offering to redeem will be excused from any particular 
inquiry as to a claim for improvements. 

4. The debtor, or a judgment creditor, complying with 
the statute, if redemption is refused, may maintain an action 
of unlawful detainer for the recovery of possession.—R. C. 
§$ 2512, 2516. The limitation of this action is three years ; 
but such limitation will not commence running until the right 
of action accrues. : 

5. All that the purchaser is required to do, is to convey 
the title acquired by his purchase at the judicial sale, or the 
sale under'a mortgage or deed of trust. Any other right or 
title he may have acquired, or any independent right and 
title he may hold, is not affected by the redemption, nor by 
the conveyance he is required to make.— Weathers v. Spear, 
27 Ala. 455. If he has entered into possession under his 
purchase, he must surrender it when a redemption is made, 
or on a proper offer to redeem. The purpose of the statute 
is, that the debtor, if he exercises the right of redemption, 
shall be restored to the right and possession he had at the 
time of the sale; and that the creditor redeeming shall be 
remitted to the right and possession the purchaser from 
whom he redeems acquired by his purchase. A redemption 
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cannot be resisted because the purchaser may subsequently 
have acquired a title superior to that obtained at the judicial 
sale, or sale under mortgage or deed of trust; nor can the 
purchaser, who enters under such sale, resist the surrender, 
or the recovery of possession, because of such title. When 
the debtor is restored to the possession he was compelled to 
relinquish, or the creditor is remitted to the possession the 
purchaser acquired, if the purchaser has a superior title, he 
may assert it by appropriate remedy for the recovery of 
possession. Whether the judgment debtor had a homestead 
in the premises, and whether his right thereto was affected 
by the sheriff’s sale,—and whether the conveyance under 
which Posey claims the lands conveys the better title, are 
not questions which arise in the present action. The inquiry 
is not into the title, but the sale by the sheriff, the entry into 
possession under that sale, and whether there has been, in 
compliance with the statute, an offer to redeem, which was 
refused. The facts existing, the statute casts on the pur- 
chaser, or his tenant, the duty of surrendering possession ; 
and if they fail, subjects them to an action of unlawful 
detainer. 

For the error pointed out, the judgment is reversed, and 
the cause remanded. 


Bradley v. Northern Bank of Alabama 
Action on Bill of Exchange, against Indorser. 


1. Computation of time, on bill payable ninety days after date.—A bill of ex- 
change, dated the 13th October, and payable ninety days after date, falls due 
on the 11th January next, and is properly protested on the 14th January. 

2. Seal; what constitutes.—Although wax is better adapted than any other 
substance to receive and retain the impression of a seal, and was in ancient 
times used almost exclusively for that purpose, yet the seal may be stamped or 
impressed on the paper itself. In this case, ‘looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct circular out- 
line impression of a seal, with an indented inner edge, or rim, and within this 
a number of stars in a circular row, and between them and the edge the 
legend, ‘* Notary Public, New Orleans, La.,—this, with the signatures,” the court 
holds, ‘‘is sufficient to establish the authenticity of the protest, in the absence 
of all evidence to create any suspicion of its genuineness.” 

3. Notary’s certificate of presentment, demand, non-payment, and notice.—The 
statute which makes a notary’s certificate ‘‘of the presentment for acceptance, 
or demand of payment, or protest for non-acceptance or non payment, of any 
instrument governed by the commercial law,” etc., ‘evidence of the facts con- 
tained in such certificate” (Rev. Code, § 1089 ; Code of 1876, § 1336), although 
a and placed in the chapter which relates to the appointment, etc., of 
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notaries public in this State, equally applies to the certificates of foreign nota- 
ries, when offered in evidence in the courts of Alabama. 

4. Presentment.—The certificate of a notary, stating that he presented the 
bill ‘at the office of the drawees, to Mr. M., a competent clerk, no member of 
the firm being therein, and, demanding payment, was answered it could not be 
paid,” shows a sufficient presentment. , 


5. Foreign laws; proof of, by printed volume.—A printed volume, whose title- 
page is as follows: ‘‘Acts passed by the second Legislature of the State of Lou- 
isiana, at its second session, held and begun at the town of Baton Rouge, on the 
15th day of January, 1855. Published by authority. New Orleans: Printed by 
Amile La Sere, State Printer,”—-shows on its face that it was printed by proper 
authority (Code of 1876, § 3045), and is therefore evidence of its contents 
without further proof. 


ArpEaL from the Cireuit Court of Madison. 

Tried before the Hon. Louis WyEtu. 

This action was brought by the Northern Bank of Alabama, 
a corporation chartered under the laws of this State, against 
Joseph C. Bradley; was commenced on the 18th August, 
1871; and was founded on a bill of exchange for $8,550, 
drawn by Jordan & Moore, at Maysville, Alabama, October 
13, 1800, on Bradley, Wilson & Co., New Orleans, Louisiana, 
payable ninety days after date, to the order of Daniel B. 
Turner, and indorsed by said Turner and the defendant. 
The complaint contained but one count, which was in the 
form given in the Code, “ by indorsee against indorser,” page 
701. The defendant pleaded—Ist, non assumpsit ; 2d, “that 
said bill of exchange was not duly protested ;”’ 3d, “that due 
notice of protest was not given to him ;” and issue was joined 
on these pleas. On the trial, as the bill of exceptions states, 
the plaintiff offered in evidence the bill of exchange on which 
the action was founded, “and, in connection therewith, 
offered to read to the jury, as evidence, a paper purporting 
on its face to be a protest, with a certificate thereon written ; 
a copy of which, except the seal and signature of the notary,” 
is thus set out: 

“United States of America, | By this public instrument of 

State of Louisiana. protest, be it known that, on 

the 14th day of January, in the year one thousand and eight 
hundred and sixty-one, at the request of Mortimer Belley, 
cashier, holder of the original draft, whereof a true copy 1s 
on the reverse hereof written, I, Walter Hicks Peters, a no- 
tary public in and for the city and parish of New Orleans, 
State of Louisiana aforesaid, duly commissioned and sworn, 
presented said draft at the office of the drawees, to Mr. Mc- 
Larin, a competent clerk, no member of the firm being 
therein, and, demanding payment, was answered that it could 
not be paid. Whereupon, I, the said notary, at the request 
of the aforesaid, did protest, and, by these presents, do pub- 
licly and solemnly protest, as well against the drawer or 
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maker of said draft, as against all others whom it doth or 
may concern, for all exchange, re-exchange, damages, costs, 
charges, and interest, suffered or to be suffered for want of 
payment of said draft. This done and protested in the 
presence of Placide Bienvenu and Thomas J. Castell, witnesses. 

“T. J. Castell, “Warter H. Perers, Not. Pub.” 

“ P. Bienvenu. 

** A true copy of the original on file in my office. In tes- 
timony whereof, I grant these presents, under my signature 
and the impress of my seal of office, at the city of New Or- 
leans, on the day and year first above written.” (Here fol- 
lows a copy of the bill of exchange, with the several indorse- 
ments thereon.) “I, the undersigned, notary, do hereby 
certify, that the parties to the draft, whereof a true copy is 
above written, have been duly notified of the protest thereof, 
by letters to them by me written and addressed, dated on 
the day of the said protest, and served on them respectively 
in the manner following to-wit: notices addressed to D. B. 
Turner, Joseph C. Bradley, and Theo. Lacy, cashier, respect- 
ively, at Huntsville; and to Jordan & Moore at Maysville, 
Alabama, and all put in the post-office in this city, on this 
day of protest, postage prepaid. In witness whereof, I grant 
these presents, under my hand and seal of office, at the city 
of New Orleans, on this 14th day of January, A. D. 1861.” 

“Said original paper,” the bill of exceptions recites, “ pur- 
porting to be a protest, the presiding judge deems it neces- 
sary and proper should be inspected in the Supreme Court, 
and it is therefore made a part of this bill of exceptions ;” 
and it was so exhibited to this court. “In connection with 
said instrument purporting to be a protest, the plaintiff intro- 
troduced a book, entitled as follows : ‘Acts passed by the second 
Legislature of the State of Louisiana, at its second session, held and 
beyun at the town of Baton Rouge, on the 15th day of January, 
1855. Published by authority. New Orleans: Printed by Amile 
La Sere, State printer, 1855; and read from an act therein 
contained, commencing on page 47, entitled ‘An act relating 
to bills of exchange and promissory notes, the 7th and 8th 
sections of said act ;’ which, as copied in the bill of excep- 
tions, are in these words: 

“Src. 7. Be it further enacted, etc., That notaries and parish 
recorders shall keep a separate book, in which they shall 
transcribe and record, by order of date, all the protests by 
them made, with mention made of the notices which they 
shall have given of the same to the drawers or indorsers 
thereof, together with the names of the drawers or indorsers, 
the date of the notices, and the manner in which they were 


served or forwarded ; which declaration, duly recorded, under 
VoL. LX, 
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the signature of the notary public or parish recorder, shall 
be considered and received, in all courts of this State, as a 
legal proof of the notices. 

“Sec. 8. Be it further enacted, That all notaries, or persons 
acting as such, are authorized, in their protests of bills of 
exchange, promissory notes, or orders for the payment of 
money, to make mention of the demand made upon the 
drawer, acceptor, or person on whom such order or bill of 
exchange is drawn or given, and of the manner and circum- 
stances of such demand, and by certificate, added to such 
protest, to state the manner in which any notices of protest 
were served or forwarded; and whenever they shall have 
done so, a certificate shall be evidence of all matters therein 
stated.” 

“The plaintiff then proved that, from the date of said bill 
of exchange, to the institution of this suit, the said Joseph 
C. Bradley had resided at Huntsville, Alabama, and that 
Huntsville was his post-office. This was all- the evidence 
offered by the plaintiff. Thereupon, the defendant moved to 
exclude from the jury said sections read from said book, as 
above copied, because it did not appear that the same pur- 
ported to be published by authority of the State of Louisi- 
ana.” (By consent of counsel, entered of record in this 
court, the book referred to was filed with.the clerk, and sub- 
mitted to the inspection of the judges.) “The defendant 
moved, also, to exclude from the jury the aforesaid paper 
purporting to be a protest, because there was no seal of the 
notary public, who purported to protest said bill, attached to 
or upon said protest ; and because what appears on said pro- 
test as a seal does not show that it is the seal of the notary 
whose name appears in the face of the protest; and because 
the signature attached to said protest is illegible, and cannot 
be deciphered as tho signature of the notary printed in the 
body of the protest ; and because the statement by the no- 
tary, in his certificate, that McLarin was a competent clerk 
of the drawees, is not, of itself, evidence that said McLarin 
was the clerk of the drawees; and because the certificate 
does not sufficiently show that said bill of exchange was pre- 
sented for payment at the place of business of the drawees ; 
and because said certificate does not show that said bill was 
presented in business hours; and because said certificate 
1s not, of itself, evidence that the notice was given to the 
defendant, of the dishonor of the bill, and of its protest for 
non-payment ; and because said protest is the protest of a 
foreign bill of exchange, made by a foreign notary, and the 
certificate therein embodied is not, of itself, such notice to 
the indorser as would bind him; and because said protest 
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shows that said bill was prematurely protested ; and because 
the recitals in said protest are not, of themselves, evidence 
that McLarin was an authorized agent or clerk of the 
drawees, to whom said bill could be presented for payment. 
The court overruled each and all of these objections, and re- 
fused to exclude said evidence, or any part thereot, from the 
jury ; to which several rulings, each, the defendant excepted. 
Thereupon, at the request of the plaintiff, the court charged 
the jury, that, upon the evidence, they must find a valle 
for oe plaintiff; to which charge, also, the defendant ex- 
cepted.” 

The charge to the jury, and the several rulings of the court 
on the evidence, as above stated, are now assigned as error. 


L. P. Waker, for the appellant.—1. The bill of exchange 
was prematurely protested. From the 13th October, the day 
of its date, to the 14th January fo'lowing, the day on which 
it was protested, and including that day, there were only 
ninety-three days. Three days of grace are to be allowed, 
exclusive of the day on which the bill falls due, and inelud- 
ing the last day of grace.—Edwards on Bills, 486, 489, top ; 
Story on Prom. Notes, §§ 21, 217. By this rule, the bill 
should have been protested on the 15th January. 

2. The protest is fatally defective, for want of the notary’s 
official seal. Although wax was the only material formerly 
used, to receive and retain the impression of the seal, it is 
admitted that any other substitute, capable of receiving and 
retaining the impression, may now be used. But, whatever 
material may be used, it must receive and show the impres- 
sion, so that the identity of the seal may be recognized ; for 
it is the seal which authenticates, and not the substance on 
which it is impressed, and it is an essential part of the pro- 
test. On a critical examination of this supposed seal, aided 
by magnifying lenses, the only discernable words are: “No- 
tary Public, lea, La.” This utterly fails to establish the re- 
quisites of a notary’s seal, either at common law, or under 
the statute.—5 Cranch, 535; 6 Serg. & KR. 484; 3 Wendell, 
173; 4 Blackf. Ind. 158; 13 Howard, 474; 19 N. H. 558; 32 
N. H. 446; 5 John. 289; 21 Pick. 417; 2 Hill, N. Y. 231; 49 
Ala. 242. 

3. Apart from the defectiveness of the seal, the signature 
to the protest is illegible, and can not be deciphered and 
identified as that of Walter Hicks Peters, whose name is 
printed in the body of the protest. It isa hieroglyph simply, 
and requires oral evidence to explain it.—49 Ala. 242, and 
authorities there cited. 


4. The certiticate is not evidence of a notice of protest, 
VoL. LX. 
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as therein stated. Without the aid of a statute, the givin 
of notice is no part of the province or duty of a notary, an 
his certificate, authenticated by his seal, is proof only of the 
drawee’s refusal to accept or pay the bill.— Bank of Rochester 
v. Gray, 2 Hill, N. Y. 231; 6 ‘Whart. Penn. 406, 415; Kirt- 
land v. Wanzer, 2 Duer, 278. The Alabama statute (Rev. 
Code, § 1089) cannot aid the certificate ; because, as shown 
by the whole chapter of which it forms a part, that statute 
applies only to notaries of the State of Alabama. 

5. Even if the statute applies, it cannot supply the defects 
of this certificate, which states a presentment to McLarin, a 
“competent clerk.” This is not one of the facts which a no- 
tary is authorized to certify, and it does not show a sufficient 
presentment.—O’ Connell v. Walker, 1 Porter, 263 ; Castles v. 
MeMath, \ Ala. 356; 18 La. 680; 3 Hill, N. Y.53; Stewart v. 
Allison, 6 S. & R. 328 ; 4 How. Miss. 569; 3 MeL. C. C. 481; 
Hildebran v. Turner, 5 How. U.S. 69; 4 How. U.S. 262; 
Story on Bills, § 279. 

6. The Louisiana statute was not admissible as evidence, 
because it does not on its face purport to be published by 
authority of that State. If admissible, it could have no ex- 
tra-territorial operation, nor affect the rights or liabilities of 
the defendant in this suit. 


Capaniss & Warp, contva.—l. A seal stamped on paper, 
instead of wax or wafer, is sufficient—Pillow v. Roberts, 13 
How. U. 8.472. A slight impression, after the lapse of many 
years, will be presumed to be the seal.— Highway v. Pendle- 
ton, 15 Ohio, 735. 

2. The notary’s certificate shows a presentment at the of- 
fice of the drawees, and that is sufficient— Philips v. Poindex- 
ter, 18 Ala. 579; Br. Bank at Decatur v. Hodges, 17 Ala. 42 ; 
Stainback v. Bank of Virginia, 11 Gratt. 260; Hildebrun v. 
Turner, 5 How. U.S. 69; Wiseman v. Chiapella, 23 How. 368. 

3. The notary’s certificate is sufficient evidence of notice, 
as therein recited.—Rev. Code, § 1039; 1 Brickell’s Digest, 
267, § 235; Boggs v. Br. Bank at Mobile, 10 Ala. 295. There 
is nothing in the language of the statute, or in its object, to 
restrict it to notaries holding office under Alabama appoint- 
ments ; and its purpose and intention cannot be thus re- 
stricted, and thereby partially defeated, by being misplaced 
in the Revised Code. Similar statutes exist in nineteen of 
the States ; in ten of which, they are made expressly appli- 
cable to foreign notaries, while the others speak of notaries 
generally. Of these general statutes,in Maine and New. 
Hampshire they are held to include foreign notaries ; and in 


New York only are they held applicable to none but those of 
(17) 
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domestic appointment, as in the case cited from 2 Hill, 227, 
and 2 Duer, 278. The last case is criticized in 7 Barb. 143, 
and the ground on which the decision was placed was met 
and obviated in this case, by the introduction of the Louisi- 
ana statute. 


MANNING, J.—The calculation by appellant’s counsel, 
of the day when the bill of exchange sued on in this cause be- 
came payable, is not correct. The 11th day of January, 1861, 
and not the 12th, was the term of the period of ninety days 
after the 13th of October, 1860, the day of the date of the 
bill ; and the third and last day of grace, when the bill should 
have been paid or protested, was the 14th day of January, 
the day when the protest was made. 

2. No adhesive substance is probably so good as wax, to 
receive, retain, and distinctly exhibit the figures and legend, 
or other device 8, upon a seal, official or private ; and wax 
was used for that purpose, when an instrument was sufli- 
ciently executed for delivery by the seal alone of the party 
executing it. But, when his signature became as essential, 
and even more essential than the seal, wafers largely, and 
perhaps generally, took the place of wax; ; and now, 
instead of making an impression of the seal upon any adhe- 
sive substance affixed to the paper, upon which the inten- 
tion or act of the party is declared in writing, the practice 
has become general to have official seals applied, with a 
strong pressure, upon the paper itself. And the opinion is 
expressed, in Pillow v. Roberts (18 How. 473), that the im- 
 mpseence thus made is “less likely to be destroyed or defaced 

y vermin, accident, or intention, than that made on wax.’ 
This is, doubtless, a principal reason, why the practice of 
sealing an instrument generally prevails. Counsel for appel- 
lant properly admit, that an instrument may be sufliciently 
sealed by such an impression of the seal upon the paper; 
but they insist, that it does not appear in this case that the 
protest objected to wasso sealed. With the advantages, 
above mentioned, of having the impression thus made upon 
the paper, we must take the disadvantages. Differing with 
Justice Grier in the case above cited, we think that such an 
impression is not, generally, so_ well defined, as it would be 
on wax, and that, after a long time, it is apt to grow less dis- 
tinct ; especially if the paper be not of a quality good for 
retaining it. Looking at the original protest, brought here 
to be inspected in this cause, seventeen years after it was 
made, we find upon ita distinct circular outline impression 
of a seal, with an indented inner edge, or rim, and within this 


a number of stars in a cireular row, and between them and 
Vor. LX. 
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the edge the legend, “Notary Public, New Orleans, La.” 
This, with the signatures, we think sufficient to establish the 
authenticity of the protest, in the absence of all evidence 
to create any suspicion of its genuineness. The certificate on 
the other page of the protest, on the same leaf, is authenti- 
cated in the same manner, and the circuit judge did not err 
in permitting them to come in as evidence.—See a similar 
ruling, in Heighway v. Pendleton, 15 Ohio, 735. * 

3. In Boit &@ McKenzie v. Carr (in MS), the suit was 
against the indorser of a promissory note, payable at a bank 
in Savannah, Georgia; and we held that the protest there 
made was evidence against defendants, of the presentment 
for payment, non-payment, and notice thereof to him, b 
virtue of section 1089 of the Revised Code of 1867. Although, 
upon the compilation of that Code, the matter of this sec- 
tion was placed in the chapter, and among the sections of 
the Code of 1852, which a | to the appointment, quali- 
fication, and duties of notaries public of this State; yet its 
more appropriate place was the chapter “On Evidence.” It 
is the substance of a statute of 1854; and according to the 
general and uniform practice, this enactment has been re- 
garded by the bench and bar of this State, as relating to the 
acts of foreign notaries, as well as to those who held their 
commission from the governor of Alabama.— See Ist Brick. 
Dig. 267, § 235. No good reason can be assigned, why it 
should not be so understood. The certificate of a notary 
public of Louisiana is, therefore, receivable in our courts, as 
evidence of the notices he had given of the protest of a bill 
of exchange, upon which suitis brought here. 

4. It is further objected that, in the present instance, the 
presentment for payment was defective. The protest shows, 
that the notary presented it at the office of the drawees, “to 
Mr. McLarin, a competent clerk, no member of the firm 
being therein; and demanding payment, was answered that 
it could not be paid.” This court held, in Piillips v. Poin- 
dexter (18 Ala. 580), in an elaborate opinion by Parsons, J., 
in the case of a foreign bill of exchange,—a bill drawn in 
this State, upon drawees in Louisiana,—that the notary’s 
certificate, that the person of whom he made the demand 
was the attorney in fact of the drawees, was prima facie evi- 
dence that he was so. See, also, Stainback v. Bank of Vir- 
ginia, 11 Gratt. 260. It was sufficient, however, to show, as 
is done in this case, that the demand was made at the office 
of the drawees, and, they not being there, upon a person 
named by the notary, whom he found in the office.—Branch 
Bank v. Hodges, 17 Ala 42, and authorities there cited. 

5. A statute, contained in a book of 500 pages, of what 
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purports to be the “Acts of the Legislature of Louisiana,” 
printed on opposite pages in the English and French lan- 
guages, was introduced as evidence, against the objections 
of appellant. Each act is authenticated by signatures, pur- 
porting to be those of the speaker of the house of represent- 
atives, the president of the senate, and the governor of 
Louisiana, respectively ; and according to the title page, they 
are acts passed by the “Legislature of the State of Lou- 
isiana, at its second session, held and begun in the town 
of Baton Rouge, on the 15th of January, 1855. Published 
by authority. New Orleans: printed by Emile La Sere, 
State Printer, 1855.” The objection to its admission was, 
that it did not appear, on the face of the book, that it was 
printed by authority of the State of Louisiana. It seems to 
us that this does (in the language of § 2693, R.C.) appear 
“upon the face of the book.” 

We find no error in the record. Let the judgment be 
affirmed. 


Bricke.L, C. J. not sitting, having been of counsel. 


Masterson vw. Matthews. 


Action on Judgment, and on Detinue Bond. 


1. Judgments rendered by incompetent judge ; validity of.--Judgments rendered 
by a judge de facto, whose election or appointment was afterwards declared 
unconstitutional and void, are nevertheless valid and binding, and are not 
reversible on account of his incompetency. 

2. Presumption as to pleadings.--When the record recites that the court sus- 
tained a demurrer to the whole complaint, tor a misjoinder of counts, and that 
the defendant then demurred to the second count, and, his demurrer being 
overruled, he then filed pleas, on which issue was joined; this court will pre- 
sume that, after sustaining the demurrer to the whole complaint, the court 
gave the plaintiff leave to amend, and that he amended his complaint by 
striking out the first count. 

3. Action on judgment; sufficiency of complaint..--Iu an action oa a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the court by 
which it was rendered, the date, names of parties, and amount; and it is not 
necessary to aver that the court had jurisdiction, nor that the judgment re- 
mains of full force, unreversed, and unsatisfied. 

4. Action on replevin bond.—An action at law may be maintained on a 
replevin bond, given in an action of detinue, although the bond, when proper- 
ly indorsed and returned forfeited (Code of 1876, § 2045), has the force and 
effect of a judgment: the statutory remedy is merely cumulative. 


From the Circuit Court of Lawrence. 
Tried before the Hon. W. B. Woop. 


Vou, Lx. 
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This action was brought by H. B. Matthews and Abbie A. 
Matthews, against B. O. Masterson, and was commenced on 
the 11th March, 1875. The complaint contained three counts ; 
the first being a count in trover, for the alleged conversion 
of three bales of cotton; and the second being in these 
words: “The plaintiffs claim of said defendant the further 
sum of $120.80, due by judgment recovered against him, in 
the Law and Equity Court of Lawrence county, Alabama, on 
the 5th February, 1874, with the interest thereon.” The 
third count was for the breach of the condition of a replevin 
bond, which was set out in full, and which was executed by 
said defendant, with others, as sureties for one Geddings, 
who was the defendant in an action of detinue, at the suit of 
these plaintiffs, in said Law and Equity Court of Lawrence 
county ; in which action, it seems, the judgment was ren- 
dered, on which the second count is founded. The other 
pleadings, and the rulings of the court in reference to them, 
are thus stated in the judgment-entry: “Came the parties, 
by their attorneys, and defendant demurs to plaintiffs’ com- 
plaint, and for cause of demurrer assigns a misjoinder of 
counts, in this—that the first count is in trover, while the 
second is in debt on judgment, and the third is on bond for 
breach thereof; which demurrer being heard, the same is 
sustained. Thereupon, defendant demurs to the second 
count of said complaint, and for cause shows that the same 
is not sufficient in law, in this—that it does not appear that 
said supposed judgment is wholly unsatisfied, and remains 
in full force and virtue, and wholly unreversed, and that the 
court in which the same was rendered was a valid court. 
Thereupon, the court overruled the demurrer to the second 
and third counts of said complaint, and thereupon the 
defendant pleaded to said complaint—Ist, former recovery ; 
2d, payment; 3d, the general issue to the whole complaint, 
and to each count separately, with leave to give in evidence 
any matter that may be the subject of a special plea,—all in 
short by consent; on which pleas issue is joined by the 
plaintiffs,” &e. 

On the trial, as the bill of exceptions shows, the plaintiffs 
offered in evidence the bond set out in the third count, with 
the indorsements thereon. Said bond, which was dated the 
5th December, 1873, recited that the plaintiffs in this action 
had commenced an action of detinue, in the Law and Equity 
Court of Lawrence county, against J. C. Geddings, for three 
bales of cotton, which the sheriff had seized, and of which 
said Geddings had regained the possession by executing said 
bond; and was conditioned as follows: Now, if the said J. 
©, Geddings is cast in said suit, and, within thirty days after 
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judgment, delivers the property aforesaid to the plaintiffs, 
and pays all costs and damages which may accrue from the 
detention thereof, then this obligation to be void.” The 
sheriff’s indorsement on said bond was without date, and 
was in these words: “There was judgment obtained in the 
Law and Equity Court in this case, against the defendants ; 
execution issued, and placed in my hands, which was condi- 
tionally settled, and the money was as good as in hand at 
the time the court was to meet. The legislature, or the Su- 
preme Court, decided the court unconstitutional; and I was 
then notified by H. B. Matthews to hold the money, and not 
pay it over to any one, until I heard from him. The cause 
of him telling me this was, that J. W. Falk and J. C. Baker 
claimed that I must pay the money over to them. On the 
same day, or day after, Mr. Masterson ordered me to hold 
the money—that the court was not constitutional, and that 
he was not willing to pay the money by order of a court that 
the Supreme Court had decided unconstitutional. Before 
this time, I had paid an order for $20 from Masterson to Dr. 
MeMahon. The cotton herein mentioned was never returned 
to me.” The bill of exceptions thus continues: “The plain- 
tiffs offered, at the same time, evidence tending to show that 
said bond had been given in the detinue suit therein named, 
and had been forfeited, and returned into said court by the 
sheriff, and indorsed by him ‘forfeited’ as required by law. 
To the introduction of this evidence the defendant objected, 
but the court overruled the objection, and permitted the 
evidence to go to the jury; to which ruling and decision the 
defendant excepted.” 

“The plaintiffs offered evidence, also, of the said detinue 
suit in which said bond was given, under which the sheriff 
took said three bales of cotton into his possession, and the 
replevy thereof by said Geddings, as shown by said bond. 
It was shown, also, that the plaintiffs in said suit recovered 
said cotton on the trial of said detinue suit. The value of 
said cotton was proved, and that it was not delivered to the 
sheriff, nor to the plaintiffs, as required by the condition of 
said bond. It was shown, also, that there was no judgment 
in any court against said Masterson, save and except the 
forfeiture of said bond, which was the same set out in plain- 
tiffs’ complaint on a bond. This being all the evidence be- 
fore the jury, the defendant moved the court to exclude said 
bond from the jury as evidence; which motion the court 
overruled and refused, and the defendant excepted. The 
court then charged the jury, that the judgment of the Law 
and Equity Court of Lawrence was not void; and that the 


forfeiture of said bond, and the return thereof by the sheriff 
VoL. LX. 
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‘forfeited’, after a failure to deliver said cotton as required 
by the condition of said bond, gave said bond the force and 
effect of a judgment, and that the plaintiffs might recover 
upon the same in this suit. .Thereupon, to both of said 
charges the defendant excepted, both to the first, and to the 
second, as given.” 

The errors now assigned are: Ist, “the overruling of the 
demurrer to the first count in the complaint ;” 2d, “the over- 
ruling of the demurrer to the third count ;” 3d, and 4th, the 
rulings of the court on the evidence, as shown by the bill of 
exceptions ; and, 5th, the charges to the jury. 


Tuos. M. Perers, with whom was E. H. Foster, for appel- 
lant.—1. “The demurrer to the first count was sustained, 
but overruled as to the second and third counts. The first 
count, however, is the only one that is not vicious; yet, be- 
ing in trover, while the others are in debt, it made the whole 
complaint bad for misjoinder, unless that defect is cured by 
the statute. It certainly permits the plaintiff to plead over, 
and ont the defective count, or the joinder of incompati- 
ble causes of action.”—7 Bac. Abr. 472; 1 Jb. 70; 1 Brickell’s 
Digest, 24; 2 1b. 332; Wilkinson v. Mosely, 30 Ala. 562; Ca- 
nal Co. v. Rowan, 4 Dana, 605 ; Rev. Code, $$ 2637, 2811. 

2. The second count is insufficient, and does not show a 
substantial cause of action. It does not allege that there 
was any judgment in favor of these plaintiffs, or any judg- 
ment at all against said defendment, rendered by said Law 
and Equity Court on the 5th February, 1874; nor in fact was 
there any such judgment, as the proof shows there was a 
judgment against Geddings alone. It is defective, also, be- 
cause it does not allege that “said judgment remains in full 
force and effect, not reversed, satisfied, or otherwise vacated, 
and that plaintiffs have not obtained any execution or satis- 
faction of or upon said judgment,” or other equivalent aver- 
ments.—Rev. Code, §§ 2811, 2629; Johnson v. Martin, De- 
cember, 1875; 1 Chitty’s Pl. 103, 104; 2 7b. 183-4; Tilling- 
hast’s Forms, 394. 

3. The alleged judgment is a nullity. The Law and Equity 
Court of Lawrence was a court without a judge, and its pro- 
ceedings were void.—Ex parte Roundtree, 51 Ala. 42; Claunch 
v. Castleberry, 23 Ala. 85; Wilson v. Wilson, 36 Ala. 655 ; 
Heydenfeldt v. Towns, 27 Ala. 423; Wright v. Karsner, 20 Ala. 
446; Cullum v. Casey & Co.,1 Ala, 351; Garlick v. Dunn, 
42 Ala. 404. 

4. The bond being forfeited, it had the force and effect of 
a judgment, on which an execution might issue. The bond 
was merged in, and extinguished by this statutory judgment, 
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and no subsequent recovery could be had on it.—Rev. Code, 
$$ 2629, 2633, 2596 ; Iason v. Eldred, 6 Wallace, 231; Gar- 
rett & Hill v. Logan, 19 Ala. 344; Anderson v. Dickson, 8 Ala. 
733; Garnett v. Yoe,17 Ala. 74; Watts v. Sheppard, 2 Ala. 425. 

5. The bond was not competent evidence tnder either 
count: as a bond it was extinguished, and as a judgment it 
was variant from that described in the second count.—Reyv. 
Code, § 2596 ; 1 Brickell’s Digest, 809, $$ 84, 85, 90, 93; 1 
Greenl. Ev. §§ 50-51, 61, 63; 6 Wallace, 231; Oakley v. Aspin- 
wall, 2 Sandf. 7; 13 Mass. 184; 1 Pet. C. C. 74; 1 Pick. 118. 

6. The sheriff's indorsement on the bond did not show 
that it had been forfeited. The return was matter of record, 
and could not be shown by parol. Besides, there was a va- 
riance:—1 Greenl. Ev. §§ 50, 51; 1 Brickell’s Digest, 809; 
14 Ala. 354; 6 Porter, 447. 


PHELAN & WHEELER, contra.—l. If the decision in Fx 
parte Roundtree, 51 Ala. 42, should be adhered to, it does not 
affect the validity of the judgments rendered by the Law and 
Equity Court of Lawrence. The presiding judge of that 
court was at least a judge de facto, if not de jure, and its judg- 
ments are valid.—J/ays v. Stonewm, 2 Ala. 390; Williamson | 
v. Woolf, 37 Ala. 298; Heath v. The State, 36 Ala. 173 ; State 
v. Carroll, 38 Conn. 449; 9 Amer. 409. 

2. Even if the judgment should be held null and void, the 
defendant is nevertheless liable on his bond, and is estopped 
by it.—Alston v. Alston, 34 Ala. 24; Sprowl v. Lawrence, 33 
Ala. 692; Williamson v. Woolf, 37 Ala. 298. 

3. The charge of the court, then, as to the validity of the 
judgment, is, at most, error without injury, for which this 
court will not reverse.— Moody v. McCown, 39 Ala. 586; Ligs- 
by v. Norwood, 34 Ala. 139. 


STONE, J.—The act “ To establish an inferior court of 
record in the town of Courtland, Alabama,” approved Janu- 
ary 2, 1872 (Pamph. Acts, 104), and the act to establish a 
similar court in the town of Decatur, approved December 
17, 1873 (Pamph. Acts, 68), are indentical in their provisions. 
In Ex parte Roundtree, 51 Ala. 42, this court, in an able and 
satisfactory opinion, held that section 15 of the statute cre- 
ating said court was unconstitutional. That section is in 
the following language: “That the judge of the fourth judi- 
cial cireuit of Alabama shall be the judge of said Court of 
Law and Equity.” No other clause of said statute was de- 
clared unconstitutional, and we are not aware of any sound 


argument that can be urged against the constitutionality of 
Vow, Lx. 
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the other provisions. We thus have the case of a court 
constitutionally created in all its appointments, save in the 
matter of the judge who is to preside over it: he was not 
constitutionally chosen. 

In 1840, the legislature created the 10th judicial circuit, 
and elected to the judgeship of it a person who was constitu- 
tionally ineligible to hold the office. He presided for a time, 
and rendered judgments. An information in the form of a 
quo warranto was filed against him in this court, and he was 
ousted by the judgment of this court, on account of his 
ineligibility.—See State, ex rel. v. Porter, 1 Ala. 688. A ques- 
tion arose, whether the judgments, so rendered by him, were 
valid and binding. This court held them valid, remarking: 
“Tt is now too well settled, that the acts of a judge de facto, 
whose title to the office has not been adjudged insufficient, 
are valid and irreversible, to allow of serious controversy.” — 
See Mays v. Stoneum, 2 Ala. 390. We are unable to distin- 
guish, in principle, between that case and this. The judg- 
ments of the Law and Equity Court of Lawrence, sonlenal 
before the decision of this court in the case of Ex parte 
Roundtree was announced, are valid and binding, and not 
reversible on account of the manner in which the presiding 
judge was chosen. He was a judge de facto, 

Probably the most elaborately considered case on this 
question, is that of The State v. Carroll, 38 Conn. 449, de- 
cided in 1871. The court, in that case, quoted with appro- 
bation the following language: “If you find a man execut- 
ing the duties of an office, under such circumstances of con- 
tinuance, reputation, or otherwise, as reasonably authorize 
the presumption that he is the officer he assumes to be, you 
may submit to, or employ him, without taking the trouble to 
inquire into his title; and the law will hold bis acts valid as 
to you, by holding him to be, so far forth, an officer de facto. 
If he has color of appointment, or election, and yet is not a 
good officer for the want of authority in the appointing 
power, or irregularity in exercising it, or because there was 
another lawful officer entitled. to the office, or because the 
incumbent was inelegible, or had not qualified as the law 
required, or his term had expired, your case is made 
stronger by the color; but that kind of color is not essential 
to your protection, for you are not bound to inquire to see 
that it exists.” 

We need not, and do not, go the full extent of the doctrine 
stated above. The wants of the case in hand do not require 
it. All we affirm in the present case is, that the judge of the 
fourth judicial circuit was, de facto, judge of the Law and 
Equity Court of Lawrence county, until the prohibition was 
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awarded in Lx parte Roundtree—See Den, ex dem. v. Red- 
dick, 4 Ired. Law, 368; State v. Alling, 12 Ohio, 16; Case v. 
The State, 5 Ived. 1; State v. Anone, 2 Nott & McC. 27; 
Taylor v. Shrine. 2 Trud. 8. C. 693. 

2. This record is strangely obscure in the matter of the 
rulings on the demurrers. There was a general demurrer 
to the whole complaint, for misjoinder of counts. This was 
sustained by the court. This ruling, without amendment of 
the complaint, put the case out of court. Without any note 
of amendment, the record shows that defendant then de- 
murred to the second count, assigning causes. It contains 
no demurrer to the third count. Yet, the judgment-entry 
affirms, the court overruled the demurrer to the second and 
third counts; and pleas were then interposed to the second 
and third counts, and issues joined on them. We feel it our 
duty to presume that, after the demurrer was sustained to 
the whole complaint, for the misjoinder of counts, the court 
gave plaintiffs feeve to amend, which they did by striking 
out the first count. There being no demurrer to the third 
count, we need not consider its sufficiency. 

3. The second count is sufficient. It aflirms the recovery 
of a judgment, the court in which it was recovered, the date, 

arties, and amount. The court having been created, and 
its jurisdiction defined, by a public statute of Alabama, it 
was not necessary to aver the court had jurisdiction. The 
law gave it jurisdiction of the subject-matter; and if the 
judgment was open to any defense, that was a proper subject 
for a plea. So, it was not necessary to aver that the judg- 
ment remained of full force, unreversed, and unsatisfied. The 
law does not presume the reversal of a judgment, nor its sat- 
isfaction, except after the period of twenty years. Satisfac- 
tion and reversal are matters of defense. 

4. Nor is it any defense to this action that, ordinarily, a 
replevin bond, given in an action of detinue, has the force 
and effect of a judgment, when properly indorsed and 
returned forfeited. This is but a cumulative, —— rem- 
edy, and does not take away the common-law right to sue 
on the bond. 

Judgment affirmed. 
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ic parte Wallace. 
Petition for Mandamus to Circuit Court. 


1. Rehearing after final judgment at law, on ground of surprise, dc. ; what 
petition must show.—On application for a rehearing, or new trial, after final 
judgment at law, on the ground of surprise, accident, mistake, or fraud 
(Code of 1876, §§ 3161-66), the petitioner must show, not only that he had a 
good canse of action or defense, but that he can substantiate it on another 
trial, and that his failure to substantiate it on the former trial was without 
fault or negligence on his part; and these rules are applied with more strict- 
ness, where, as in this case, the cause had been pending for five or six years. 


APPLICATION by petition, by William Wallace, for a writ of 
mandamus to the Circuit Court of Madison, Hon. L. Wyetu 
presiding, to compel that court to grant a rehearing, or new 
trial, in a certain cause therein lately pending, wherein one 
James Henry was plaintiff, and said petitioner was defend- 
ant. The material facts are stated in the opinion of the 
court. 


Humes & Gorpoy, for the petitioner. 
L. B. Coorer, contra. 


MANNING, J.—Petition was presented, under section 
2814, and those following, of the Revised Code, to the proper 
circuit judge, Hon L. Wyvern, for supersedeas of an execution, 
and a new trial, in a cause in which one Henry obtained a 
judgment against petitioner, Wallace, in the Circuit Court 
of Madison county ; and the prayer of the petitioner having 
been denied, this motion for a mandamus is made. 

The petitioner alleged that he was sick at home, and un- 
able to attend court, when the trial in the suit against him came 
on; and that the counsel who defended him were taken by 
surprise, without fault on their part, by putting trust in a 
witness summoned to testify for petitioner, who, before the 
trial began, told them he would prove a certain contract to 
have been made, and which petitioner declares, under oath, 
was made, but of which the witness, on the stand, denies | 
all knowledge. The contract alleged is, that a mule, seized 
by the witness as a deputy sheriff, by virtue of an attach- 
ment in the cause against petitioner, was sold by the latter 
to the plaintiff, in full satisfaction of the debt for which that 
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writ was issued ; while the witness deposed to an agreement 
between the parties, by which, to save cost of keeping the 
mule, and advertising a sale, the animal was sold by him, the 
deputy sheriff, for $141, and that sum applied toward pay- 
ment of the debt, in the year 1871. 

The plaintiff, Henry, in his-answer to the petition, and his 
attorney, by affidavit, also depose that this was the agree- 
ment which really was made; while one Jamar, and peti- 
tioner’s attorney prove, by their affidavits, that the witness 
told the latter, a short time before the trial began, that the 
plaintiff and petitioner agreed that the former should take 
the mule in payment of the debt. 

The proceedings by the petitioner for a rehearing, made to 
the circuit judge, under the sections of the law before men- 
tioned, are understood to be a substitute for a bill in a court 
of equity for a new trial, when an unjust judgment is rendered 
against the petitioner, without any fault or neglect on his 
part. In such a proceeding, the law is strict in requiring, 
not only a clear statement of a meritorious defense, which 
can be substantiated, against the judgment, but also allega- 
tion of the facts and circumstances which are relied on to 
show that the party complaining acted with due diligence, 
and is chargeable with no fault or neglect in not having had 
the matter of his defense completely presented at the trial. 

In French v. Garner, a leading case in this court, “where 
relief against a judgment at law was sought, because of com- 
plainant’s inability, on account of his own sickness, and that 
of his material witness, to attend court when judgment was 
rendered ; but the name of the witness was not disclosed, nor 
did it appear that all the facts material to the defense could 
have been established by him, nor was any reason shown for 
not having applied for a new trial at law,—a court of equity 
refused to interfere.”—1 Brick. Dig. 607, $ 403 ; 7 Porter, 549. 
A similar rule is applicable in a proceeding by petition under 
the statutes. “Although,” says Ricg, C. J., “the petition may 
show that the defendant was prevented from making his de- 
fense by surprise, accident, mistake, or frand ; yet, if it shows 
nothing more, and fails to show that he was so prevented 
without fault on his part, it discloses no right to obtain a re- 
hearing under the Code, or under any other law.”— Wate v. 
Ryan, 31 Ala. 402; Shields v. Burns, 31 Ala. 5385; Elliott v. 
Cook, 33 Ala. 490. 

It is true that, in a proceeding of this sort, the petitioner 
will not be put to full proof of the facts upon which his de- 
fense in the original action depends; but it should appear, 
by his petition, that he will be able to make good the de- 
fense on which he insists, and that he is free from any fault 

OL. LX. 
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or negligence in not having effectually made it before. We 
think that these things do not appear by the petition and 
showing in this cause. By them it is shown, that petitioner 
himself is the only person on whom he can rely as a witness ; 
and it is equally apparent, without looking into the affidavits 
of third persons, filed on behalf of plaintiff, Henry, that the 
latter would, on oath, contradict the petitioner. Moreover, 
it is not shown that defendant Wallace did not know of the 
sickness of Robinson, his original attorney, or that he did 
not have an opportunity to move in the Circuit Court, after 
the judgment was rendered, for a new trial. In a cause pend- 
ing as long as this had been, about six years, parties must be 
held to the highest degree of diligence to be prepared for 
trial. Without considering any other question that might 
be raised, we are of opinion that petitioner is not entitled 
to the extraordinary remedy by writ of mandamus. 

The motion must be denied, at the costs of the petitioner. 


Moore & McGee v. Burns & Company. 
Action on Promissory Note, by Payees against Makers. 


1. Action by partnership; statement of partners’ names.—In an action by a 
partnership, the record must show the individual names of the several part- 
ners; although the statute (Code of 1876, § 3038) dispenses with the necessity 
of proving them, unless denied by plea verified by affidavit, and also (¥ 2904) 
authorizes a suit against a partnership by its firm name. 


Apprat from the Circuit Court of Madison. 
Tried before the Hon. Louis WYETH. 


L. B. Coorrr, for appellants, cited 1 Chitty’s Pleadings, 
256; Reid & Co. v. McLeod, 20 Ala. 576; Lanford v. Patton, 
Donegan & Co., 44 Ala. 584; Rhea v. Rawlings, 3 Cr. C. C. 
256; 1 Penn. 75, 137; 5 Halst. 295; Bartlett v. Crozier, 
17 Johns. 439; 8 Ind. 451; 2 Stew. 506; 9 Pick. 546. 


Brannon & Jones, contra.—The statute dispenses with 
proof of the names of persons composing the partnership 
which is plaintiff, unless they are denied by plea verified by 
aftidavit.—Code of 1876, § 3038. In pleading, it is a general 
rule, that it is not necessary to allege what it is not necessary 
to prove. 
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MANNING, J.—The suit in this cause was brought in the 
name of “Burns & Company,” who in the complaint are 
called the plaintiffs ; and there was a judgment by default. 
There is nothing in the record indicating that this is the 
name ofa corporation. Evidently, it is the style under which 
certain persons are or were associated together, probaby as 
partners in business. But it is not anywhere shown who are 
the individuals that are or were associated together under 
that name. They did not bring this suit and make them- 
selves, as parties thereto, amenable to the jurisdiction and 
orders of the court. 

Only a person, natural or artificial, an individual or a cor- 
poration, can bring a suit in a judicial tribunal. It is for the 
trial and decision of causes for or between such persons 
only, that the tribunal is constituted; and as they become 
subject to its jurisdiction in such suits, the court must be 
informed who they are, upon or against whom its judgments 
and orders are to operate or be enforced.—1 Chitty’s PI. 
256; Reid & Co. v. McLeod, 20 Ala. 577; Opelika v. Daniel, at 
this term. 

By section 2904 (2538) of the Code of 1876, two or more 


— associated together as partners, may be sued as de- 


endants by their firm name; and if process be served on one 

or more of such persons, a judgment may be rendered against 
the partnership, and satisfaction thereof be enforced out of 
the joint property. Perhaps, the difficulty, sometimes, of a 
plaintiff’s finding out who all the persons are that compose 
such an association, caused this enactment. But it does not 
apply to plaintiffs so associated. They, of course, know, and 
can sue in their own names. 

Section 3038 (2684), in the chapter “Of Evidence,” does 
not change the law of pleading, or manner of bringing suits. 
It supposes that persons composing a firm or partnership 
have sued as such, setting forth their own names, and that 
of the firm ; and as, presumably, these are correctly alleged, 
the statute will not allow a defendant to put them to the ex- 
— and delay,—which, if they live in a distant State, may 

e considerable,—of proving that allegation, unless its truth 
is denied under oath. This does not enable them to sue by 
their firm name alone.—Zan/ord v. Patton, Donegan & Co., 
44 Ala. 585. 

There is no other error in the record. Let the judgment 
be reversed, and the cause remanded. 
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Clarke & Daviney v. Jack et al. 
Certiorari to Probate Judge, in matter of Contested Election. 


1. Local legislation ; constitutional provisions as to.—An act to authorize the 
people of a particular county to vote on the question of removing the county- 
site, and to permanently locate the same according to their vote, is not a 
“special or local law for the benefit of individuals or a corporation,” as those 
terms are used in the 23d section of the 4th article of the constitution; and 
whether the object of such a law can or can not be provided for by a general 
statute, within that provision of the constitution, is a question of legislative 
discretion, and not of judicial determination. 

2. Same.—<As to notice of the intention to apply for the passage of a local 
law, required by the 24th section of the 4th article of the constitution, it is 
not necessary for the legislative journals to show that it was given: the courts 
will presume that it was given, unless the journals affirmatively show the 
contrary. 

3. Law submitting change of county-site to vote of people.—A special statute, 
authorizing the people of a particular county to vote on the question of re- 
moving the county-site, and providing that the same shall be permanently 
located according to their vote, is not an improper delegation of legislative 
powers to the people, nor violative of any constitutional provision. 

4. Contest of election.—The act approved January 24, 1877, entitled ‘‘An act 
to wuthorize the people of Franklin county to vote on the question of removing 
the county-seat of said county, and to permanently locate the same” (Sess. 
Acts, 1876-7, pp. 185-9), makes no provision for a contest of the election to be 
held under it; and the provisions of the general election law, regulating con- 
tested elections (Code of 1876, §§ 302-41), being confined to the election of 
persons to office, are not applicable to said election; consequently, there is no 
statutory provision for a contest of such election. ; 

5. Certiorari ; when writ lies to probate judge, and in whose fawor.—-When an 
election is contested, without authority of law, before a probate judge, and is 
by him held void, a certiorari lies from the Circuit Court to remove and vacate 
the proceedings; and the writ may be sued out by persons who were made de- 
fendants to the proceeding before the probate judge. 


APPEAL from the Circuit Court of Franklin. 

Tried before the Hon. W. B. Woon. 

On the 24th January, 1877, an act of the legislature was 
approved by the governor, entitled “An act to authorize the 
people of Franklin county to vote on the question of remov- 
ing the county-seat of said county, and to permanently locate 
the same,” which contained eight sections, as follows : 

“Sxrorion 1. Be it enacted,” ete., “That it shall be the duty 
of the sheriff of Franklin county to open an hold an election 
in the several election precincts of said county on the first 
Saturday in March, 1877, for the purpose of deciding whether 
the seat of justice in said county shall be removed from 
Russellville, its present location. The inspectors, and other 
officers holding and returning said election, shall be appointed 
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in the same manner, and by the same parties, as in the case 
of general elections. 

“Src. 2. Be it further enacted, That said sheriff shall give 
at least thirty days notice of said election, by posting up two 
or more written notices in some public place in each election 
precinct in said county. The-polls at said election shall be 
opened by the hour of 9 a. M. at the several precincts in said 
county, and shall remain open till the hour of 5 o'clock P. M. 
All persons entitled to vote for representatives in the general 
assembly of Alabama shall be entitled to vote at said elec- 
tion. Each votershall write on his ticket the words ‘Removal’ 
or ‘No removal.’ The said election shall be conducted under 
the same laws, and be governed by the same rules, except as 
herein directed, which govern general elections in this State. 

“Sec. 3. Be it further enacted, That the returning officers 
and inspectors of said election at the several precincts shall 
hold, make returns, and do all things required by the general 
election laws of this State; and the supervisors of the said 
county shall proceed, as in case of a general election, to 
carefully count and compare the votes as returned from the 
several election precincts, and, when the votes are counted 
and compared, the sheriff shall make publication of the vote 
thus ascertained ; and if it shall so happen that a majority 
of those voting at said election shall have voted for no re- 
moval, then, in that event, the seat of justice shall be and 
remain yg wowper | located at Russellville ; but, if a major- 
ity of all those voting at said election shall have voted for 
removal, then it shall be the duty of the sheriff to hold an- 
other election, as provided for in the next section of this act. 

“Sec. 4. Be it further enacted, That if a majority of all 
those voting at the election provided for in the preceding 
sections of this act, shall have voted for removal, then the 
sheriff of said county shall open and hold another election 
on the second Saturday in May, 1877, for the purpose of en- 
abling the people of said county to determine at what place 
they will locate the seat of justice of said county; which 
election shall be advertised as provided for in the preceding 
sections of this act, and conducted in all respects as therein 
directed and provided for in the first election. And the 
sheriff shall specify in his advertisements what places are in 
nomination, which shall be: first, the centre of the county, or 
within three miles thereof; second, the town of Frankfort ; 
third, the town of Russellville. At said election, the voters 
in favor of locating the seat of justice at the centre of the 
county, or within three miles thereof, shall write on their 
tickets the word ‘Centre’; those in favor of Frankfort shall 


write on their tickets the word ‘Frankfort,’ and those in 
VoL. LX. 
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favor of Russellville shall write on their tickets the word 
‘Russellville’; and the managers of the several precincts 
shall send up a correct and certified statement of the votes 
cast at said election, together with a list of voters voting at 
said election, as provided for in’ the first election ; and the 
board of supervisors of said county shall, in like manner, 
count out and compare the votes sent up from the several 
precincts ; and the sheriff shall, in like manner, make publi- 
cation of the result of said election. If either of said places 
receive a majority of all the votes cast, such place shall be 
and remain the permanent location of the seat of justice of 
said county; and, in the event that neither place shall have 
received the majority of al! the votes cast at said election, 
the place receiving the lowest vote shall be dropped, and the 
sheriff of said county shall proceed to hold another election ; 
at which election, the two places having received the highest 
number of votes at the preceding election shall be voted for 
as the seat of justice. Said election shall be held on the 
first Saturday in July, 1877, and shall be held and conducted 
in the same manner as the preceding elections, and be gov- 
erned by the same laws and regulations, so far as the same 
are applicable ; and the place receiving the largest number 
of votes shall be,the permanent seat of justice for said 
county ; Provided, however, That the seat of justice shall be 
and remain at the town of Russellville, until suitable public 
buildings shall be prepared at the place to which said county- 
seat may be removed; Provided, further, That if the town of 
Frankfort shall be chosen as the seat of justice of said 
county, then the Commissioners’ Court of said county shall, 
at their first meeting thereafter, appoint three commissioners 
to inspect the court-house, jail, and other public buildings 
now located at said town of Frankfort, who shall report to 
the next term of the Commissioners’ Court ; and if said com- 
missioners report said buildings in a condition to be safely 
used for the purposes for which they were erected, then the 
records, etc., of the county shall be immediately removed 
from Russellville to said town of Frankfort; but, if said 
commissioners report that said public buildings are not in a 
condition to be used for the public purposes of the county, 
then the Commissioners’ Court, at the first meeting there- 
after, shall make all orders, and take all steps necessary for 
repairing said buildings, which must be done as speedily as 
possible, and which must be paid for out of any funds in 
county treasury which may have been or mgy hereafter be 
levied and collected for the purpose of erecting the court- 
house, jail, and other necessary public buildings of said 


county of Franklin; and as soon as the same are properly 
(18) 
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repaired, the records, etc., of said county shall be removed 
thereto as hereinbefore provided.” 

The 5th section ec that, in the event the connty-site 
should be removed to the centre, or within three miles 
thereof, William P. Jack and six other persons, whose names 
were specified, should act as commissioners to select the par- 
ticular site for the ereetion of the court-house and jail, and 
make report of their action to the Commissioners’ Court of 
the county. The 6th section provided that, in the event the 
county-site should be removed from Russellville, the Com- 
missioners’ Court should sell the county property there situ- 
ated, and purchase the necessary land for the erection of the 
new buildings; and authorized them to levy a special tax for 
the purpose of raising the necessary funds. The 7th section 
imposed a penalty on any oflicer who might fail to perform 
any duties imposed on him by the act; and the 8th repealed 
all inconsistent laws.—Session Aets 1876-7, pp. 185-9. 

An election was held under this act, on the 12th May, 1877, 
the result of which, as determined from the returns by the 
board of supervisors, on the 19th May, was as follows: 
“Franklin 9, votes ; Russellville, 652 votes ; Center, 673 votes;” 
and proclamation of this result was accordingly made by the 
sheriff. Thereupon, on the Ist June, 1877, John K. Clarke 
and A. W. Daviney, citizens of said county, residing in Rus- 
sellville precinct, presented their petition to the probate 
judge of said county, seeking to contest the said election. 
The petition was under oath, and specified several distinct 
grounds of contest. It alleged that the election was void, 
because the provisions of the law under which it was held 
were not complied with, and because said law was unconsti- 
tutional and void; and also specified various irregularities 
in the conduct of the election, which it is not necessary to 
notice. The grounds on which the constitutionality of the 
law was attacked, as stated in the petition, were—lIst, that 
it was a local or special law, and was therefore within the 
prohibition of the 23d section of the 4th article of the con- 
stitution ; and, 2d, that no notice was given of the intention 
to apply for the passage of such a law, as required by the 
24th section of said article. The petition prayed, that a day 
might be set for the hearing ; “that proper and legal notice of 
this contest be given to such officers or parties as may be en- 
titled thereto, for the time required by law, to appear and° 
answer the same; and that all other and further proceedings 
be had, and ordgrs made, as may be needful and proper in 
the premises.” 

On the filing of this petition, the probate judge appointed 


the 2ist June, 1877, for the hearing, and ordered notice to be 
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given to W. P. Jack and the other commissioners named in 
the law; and also to the county commissioners, the sheriff, 
the inspectors, returning officers of the election, etc. The 
said W. P. Jack and others, locating commissioners under 
the act, appeared on the appoimted day, and moved to dis- 
miss the proceeding for want of jurisdiction ; and also filed a 
demurrer to the petition, and a plea to the jurisdiction. 
Thereupon, as the judgment-entry recites, “the parties ap- 
peared by their attorneys, and, by agreement, submitted for 
determination by the court—lIst, the constitutionality of the 
said act, on the grounds specified by said contestants ; 2d, the 
defendants’ motion and plea to the jurisdiction ; 3d, the de- 
fendants’ demurrer to the legal sufficiency of the grounds of 
contest specified by the contestants.” The probate judge 
held that he had jurisdiction of the proceeding, and that the 
petition was sufficient; and he therefore overruled the de- 
murrer to the petition, refused the motion to dismiss, and 
sustained a demurrer to the plea to the jurisdiction ; and 
also rendered judgment declaring the law unconstitutional, 
and the election under it null and void. 

On the 3d September, 1877, Jack and the otber locating 
commissioners presented their petition, under oath, to the 
Hon. W. B. Woon, the judge of the fourth judicial circuit, 
exhibiting a copy of these proceedings, alleging that they 
were void for want of jurisdiction, and praying that they 
might be removed by certiorari into the Circuit Court. The 
certiorart having been granted, returnable into the Circuit 
Court, and the return there duly filed, Clarke and Daviney 
there appeared by attorney, and moved to dismiss the cer- 
tiorari—I\st, “ because neither of said petitioners, so far as 
the record shows, or their petition avers, has any individual 
right or interest, pecuniary or otherwise, that has been im- 
paired or affected by said decision of said probate judge, 
which they now seek to have revised and annulled ;” 2d, “that 
said petitioners have no right or interest involved in said 
proceeding, that is not of a public character, held by them in 
common with all the electors and people of said county, and 
are therefore precluded by law from prosecuting this pro- 
ceeding in their individual names.” The Circuit Court over- 
ruled the motion to dismiss, and rendered judgment quash- 
ing the proceedings bad before the probate judge. In support 
of this judgment, the circuit judge delivered an elaborate 
opinion in writing, discussing every question presented by 
the record ; holding that the probate judge had no jurisdic- 
tion of the matter of contest, and overruling all the objec- 
tions urged against the constitutionality of the law. 
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The judgment and rulings of the Circuit Court are now as- 
signed as error. 


J. B. Moore, with whom was W. Coorenr, for appellants.— 
1. The certiorari ought to have been dismissed, for several 
distinct reasons. In the first place, it was sued out by vol- 
unteers, whose private rights were in no wise invaded or 
affected.—Jones v. Black, 48 Ala. 540; Ex parte Strobach, 49 
Ala. 443; 34 Ala. 283; 46 Ala. 389; 20 Texas, 16. In the 
next place, a certivravi should never be awarded, when the 
right of appeal exists.— Wright v. Gray, 20 Ala. 363 ; 46 Ala. 
389; 8 Ala. 552. Again, the decision of the probate judge 
was rendered by consent and agreement; is it revisable ?— 
20 Ala. 128; 5 Ala. 770; 32 Ala. 13; 50 Ala. 561. The pro- 
ceedings are not final, and therefore are not revisable.— Ia- 
ters v. Coker, 39 Ala. 730; 16 Ala. 828 ; 9 Porter, 274; 19 Ala. 
198; 3 Ala. 323; 1 Root, Conn. 201; 4 Porter, 83 ; 1 Stewart, 
183 ; 40 Cal. 479: 38 N. J. Law, 377; 43 Barbour, 232. 

2. The act under which the election was held is violative 
of several constitutional provisions, especially the 23d and 
24th sections of the 4th article. The former section de- 
clares, “No special or local law shall be enacted, for the 
benefit of individuals or corporations, in cases which are or can 
be provided for by a general law;” and the 25th section, in 
connection with this prohibition, enjoins on the legislature 
the duty to pass “general laws under which local and private 
interests shall be provided for and protected.” That this 
section is mandatory and imperative, see Cooley’s Const. 
Lim. 79. This law is a local law; it is for the benefit of a 
corporation ; and its object might have been attained by the 
passage of a general law. That a county is a corporation, 
see Code of 1876, § 815; Lowndes County v. Hunter, 49 Ala. 
507; 48 Ala. 449; 45 Ala. 176; 41 Ala.114. That a general 
law can be enacted, on the subject of removing and locating 
county-sites, is shown by the fact that such a general law 
does exist in Nevada, Indiana, California, and Texas.—6 Ne- 
vada, 104; 6 U.S. Digest, N. S., 195, §§ 1-3; 14 Jo. 141, 
§§ 7-8. Such a law was held unconstitutional in Indiana, 
under a state of facts almost identical with this case.— Tomas 
v. Commissioners, 5 Indiana, 4. Again, the probate judge 
found, as a fact, that no notice was given of the intention to 
apply for the passage of this law; and this failure renders 
the election null and void.— People v. Hamilton County, 3 Ne- 
braska, 244. 


WALKER & SHELBY, contra.—1. The proceedings before the 


probate judge were void for want of jurisdiction. The law 
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under which the election was held makes no provision for a 
contest, and the general law regulating contested elections 
does not apply to such an election, being confined by its 
terms to the election of persons to office.—Sullivan v. Robin- 
son, 39 Ala. 614; Logwood v. Bank, Minor, 23; 18 Geo. 340; 
1 Blatehf. 556. The decree is void, also, because it declares 
a statute unconstitutional at the suit of mere volunteers, who 
do not show any invasion of their rights.—Jones v. Black, 48 
Ala. 542; Cooley’s Const. Lim. 163-4, and cases there cited. 

2. The proceedings being void, certiorat was the proper 
remedy to remove them to the Circuit Court, a court of gen- 
eral jurisdiction; and being certified to that court, they 
might be quashed on motion, or declared null and void on 
assignment of errors.—Sullivan v. Robinson, 39 Ala. 615; 
Thomas v. Adams,2 Porter, 188; Fitch v. Conner, 22 Wendell, 
132. That the decree is void, is not a sufficient reason for 
refusing to quash it: it is a decree to which the petitioners 
were made defendants, and they have a right to have it 
vacated.—3 U. 8S. Digest, Ist series, 248, and fifteen cases 
there cited. The petitioners were made defendants to the 
contest, and it can not now be urged that they were not par- 
ties, or were improperly made parties—Herman on Estop- 
pel, 336, § 322; 8 Abbott’s N. Y. Digest, 255; 30 N. Y. 226; 
Brown v. Chappéll, 12 Wallace, 681; 2 John. Ch. 242; 5 John. 
Ch. 191; Taylor v. Longworth, 14 Peters, 174. As to the 
finality of the decree, see Freeman on Judgment, § 16; Belt 
v. Davis, 1 Cal. 1388; 2 Peters, 449; 7 Bush, Ky. 623; Elliott 
v. Mayfield, 3 Ala. 226. 

3. These principles are decisive of the case, without pass- 
ing on the constitutionality of the law under which the con- 
troversy arose; and this being so, the court will not decide 
that question.—Cooley’s Const. Lim. 163, and cases there 
cited. But the validity of the law can not be successfully 
controverted. It is not a special law “for the benefit of in- 
dividuals or corporations,” as those words are used in the 
23d section of the 4th article of the constitution; which ap- 
ply only to private corporations, and are intended to prohibit 
the passage of any law granting to such corporations, or to 
individuals, any peculiar, exclusive privileges or immunities. 
A county is a publié corporation, to which is intrusted a part 
of the governmental power, and of which the courts take 
judicial notice. Whether the object of the law, if it should 
be held to fall within the prohibited class, could be as effec- 
tually secured by a general law, is not a question for judicial 
decision, but was addressed to the legislative discretion and 
determination. The case of J’ homas v. Commissioners, 5 In- 
diana, cited to this point by appellants, has been overruled, 
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in effect, by a subsequent decision of the same court, and has 
been expressly repudiated in Missouri.—S/ale v. County 
Court of Boone, 50 Mo. 317, or 11 Amer. Rep. 415; 7 Indi- 
ana, 328. If this position be correct, no preliminary notice 
of the intended law was required; and if such notice was 
necessary, the court will presume that it was given, rather 
than presume that the legislature failed to perform its dty. 


STONE, J.—We are asked to pronounce unconstitutional 
the act “To authorize the people of Franklin county to vote 
on the question of removing the county-seat of said county, 
and to permanently locate the same,” approved January 24, 
1877.—Pamph. Acts, 185. The particular grounds urged in 
favor of such ruling are—first, that the statute violates sec- 
tion 23 of article IV of the constitution, which ordains, “ No 
special or local law shall be enacted, for the benefit of indi- 
viduals or corporations, in cases which are or can be pro- 
vided for by a general law, or where the relief sought can be 
given by any court of this State.” 

We do not consider this a special or local law, for the benefit 
of an individual or corporation, in the sense in which the 
latter term is employed in the constitution. It affects the 
whole county, and relates to its political organization.— Litel 
v. State, 33 Ind. 201; Askew v. Hale County, December term, 
1875; Chambers v. Lee County, December term, 1876. But 
we think this question is necessarily one of legislative discre- 
tion, and, on questions such as this, not one of judicial deter- 
mination. Many facts and considerations may enter into 
the inquiry whether the particular want or object ‘‘can be 
provided for by a general law.” A strong local want or de- 
sire may exist, clamoring for an enactment, which tie legis- 
lature could make general, but which the general public, not 
only do not desire to have operative upon them, but would 
stoutly resist, if proposed. To hold that the question 
whether the object of a proposed local or special statute can 
be provided for by a general law, is, at all times, one of judi- 
cial inquiry, would lead to most deplorable doubt and uncer- 
tainty, alike in the enactment and administration of the law. 
There is scarcely a conceivable subject. of local or special 
grievance, for the redress of which an ifgenious advocate or 
disputant could not find or frame a general enactment. 

2. In the second place, it is urged against the constitu- 
tionality of this enactment, that notice of the intention to 
apply therefor was not published in the locality where the 
matter or things to be affected were situated, for twenty 
days prior to the introduction of the bill in the general as- 


sembly. As we understand this objection, it is not founded 
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on any allegation that the journal shows affirmatively such 
notice was not given. It rests on its failure to affirm that 
the notice was given. In Harrison v. Gordy, at the last term, 
we decided this identical question, adversely to the argument 
here made. We then said, “We think it is our duty to 
indulge the intendment, that the legislature conformed to 
every constitutional requirement, which the journal of its 
proceedings does not aflirmatively show was disregarded.” 
See Cooley’s Const. Lim. 139. This would be decisive of the 
question we are considering, even if it were presented in the 
present cause. But, under the rule declared above, this is 
not a local or special law which requires publication to jus- 
tify its enactment.—See, also, Cooley’s Const. Lim. 128; 
Marks v. Trustees, 37 Ind. 163; State v. County of Boone, 50 
Mo. 317; State v. McCann, 21 Ohio St. 211. 

3. A third objection to the enactment is, that the legisla- 
ture did not finish its work, but referred certain questions 
to a vote of the people. Nothing which pertained to the 
enactment of the law was referred to the people of the coun- 
ty. The law was complete in all its parts, before any vote 
was taken. There was no election ordered, or held, to deter- 
mine whether the action of the legislature should become a 
law. The question was, whether the legal voters of Franklin 
county elected t6 have a change of the site of their court- 
house. There is nothing in this objection.—Cooley’s Const. 
Lim. 119, note 4, and numerous authorities. 

4. Clark and Daviney, appellants, filed their petition to 
the probate judge of Franklin county, seeking to contest the 
election, on several grounds therein set forth. Had the pro- 
bate judge authority and jurisdiction to hear and determine 
the questions raised by the petition? In Echols v. State, ex 
rel., at December term, 1876, we, on satisfactory reasoning 
and authorities, determined that the right to contest an elec- 
tion is purely statutory; and that when the statute does not 
confer the right, it does not exist. We declared, however, 
that there were common-law modes of determining contested 
elections; and when the statutes did not inhibit a resort to 
such common-law modes, they might be appealed to, in cases 
for which no statutory contest was provided. Is there any 
statute which authorizes the present contest? There is 
nothing in the act of January 24, 1877, under which this 
election was held, which makes express provision for such a 
contest. 

Tt is contended, however, that certain clauses of this stat- 
ute bring this election within the influence of the general 
election law; and inasmuch as the general election law pro- 
vides a mode of contesting elections held under it, this elec- 
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tion may be contested under those provisions. The clauses 
relied on are as follows: ‘‘All persons entitled to vote for 
representatives in the general assembly of Alabama, shall 
be entitled to vote at said election.” . . “The said elec- 
tion shall be conducted under the same laws, and be gov- 
erned by the same rules, except as herein directed, which 
govern general elections in this State.” “That the return- 
ing officers, and inspectors of said election at the several 

recincts, shall hold, make returns, and do all tliings required 
f the general election laws of this State; and the super- 
visors of the said county shall proceed, as in case of a gen- 
eral election, to carefully count and compare the votes as 
returned from the several election precincts; and, when the 
votes are counted and compared, the sheriff shall make pub- 
lication of the vote thus ascertained.” 

The provisions of the general election law which relate to 
contested elections, are embraced in the six articles of chap- 
ter 4, title 6, part 1, from section 302 to section 341, Code of 
1876. It will be seen that they relate only to “the election 
of persons declared elected to any office,’ &c. Section 325 
directs, that “a copy of such statement, with the day of trial 
indorsed thereon, must be served on the person whose elec- 
tion is contested, or left at his usual place of residence,” &e. 
Not one word in the whole chapter which relates to any 
elections, save those of persons to office. We hold, that 
there is no law providing for a contest of an election such as 
this, and the probate judge of Franklin county had no juris- 
diction whatever of the cause. 

5. A contest of an election is, in its nature, judicial. 
When an inferior court or tribunal assumes jurisdiction of a 
subject-matter, and pronounces judgment, in a matter over 
which it has no jurisdiction, and the law provides no appeal 
from such judgment, the common-law writ of certiorari is the 
appropriate remedy, to correct his errors, and vacate and 
ay the proceedings. The statute provides no appeal 

om a judgment, such as the judge of probate rendered in 
this cause, and certiorari was the proper remedy.—1 Brick. 
Dig. 333, S$ 2, 4,5. The proceedings in the Probate Court 
were prosecuted, on a notice to, and defense by the persons 
who sued out the certiorari in this cause ; they were commis- 
sioners and officers charged with important duties in refer- 
ence to the new county-site, should one be elected; and we 
hold that appellants can not be heard to controvert their 
right to sue out certiorari from the Cireuit Court. To hold 
otherwise, would be to declare that, although a serious judi- 


<> error was committed by the judge of probate, yet no one 
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has such special interest in the subject-matter, as that he 
can move to have the error corrected. 

We have been much aided by the able argument and opin- 
ion of the circuit judge in this cause, and, on all the ques- 
tions considered by us, we have adopted his conclusions. 

There is no error in the record, and the judgment of the 
Circuit Court is affirmed. 


Bizzell v. Nix. 


Billin Equity to enforce Vendor's Lien for Purchase-Money of 
Land. 


1. Vendor's lien ; how affected by statute of limitations.—A vendor's equitable 
lien for the unpaid purchase-money of land is not lost or destroyed, because the 
statute of limitations has barred an action at law on the notes for the pur- 
chase-money ; and this principle applies where he has conveyed the land by 
absolnte deed, taking, no mortgage or other security, as well as where he has 
retained the title, and executed only a bond for title. (Mannina, J., dissentery). 


APPEAL from the Chancery Court cf Greene. 

Heard before the Hon. A. W. Ditxarp. 

The bill in this case was filed on the 31st January, 1876, 
by John Nix, against William G. Bizzell, and sought to en- 
force a vendor’s lien for the unpaid purchase-money of land. 
The land was sold and conveyed by the complainant, on the 
15th March, 1859, to William H. Bizzell, who was the father 
of said William G., the defendant in this suit. A small part . 
of the purchase-money was paid in cash, and the purchaser 
gave his two promissory notes for the residue, payable on 
Ist January, 1860, a | 1861, respectively ; on which notes 
several partial payments were made, as shown by credits in- 
dorsed on them. The purchaser was put in possession of 
the lands under the contract, and continued in possession 
until his death, which occurred in February, 1874, leaving 
said William G. Bizzell his only child and heir-at-law. The 
defendant answered the bill, and, with other matters which 
require no notice, pleaded the statute of limitations of six 
years in bar of the relief sought. The chancellor held that, 
“where the interests of third persons do not interfere, the 
vendor’s lien is not barred by the statute of limitations of 
six years ;” and he therefore rendered a decree for the com- 
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plainant, and ordered a sale of the lands as prayed. The 
chancellor’s decree is now assigned as error. 


SNEDECOR, CockrELL & Heap, for appellant, cited ZZal/man 
v. Ellison, 51 Ala. #43-48; Perry on Trusts, 211, § 234, and 
cases there cited ; Thomas on Mortgages, 27-8 ; 1 Lead. Cas. 


in Eq. 276; 7 Yerger, 9. 


Tuos. W. CoLteman, and E. Moraay, contra, cited Driver v. 
wey oar 16 Ala. 348; Relfev. Relfe, 34 Ala. 500; Mahone v. 
Haddock, 44 Ala. 90; Thompson v. Cooper, at the last term. 


BRICKELL, C. J.—The authorities which, doubtless, in- 
duced the decree of the chancellor, and which are now relied 
on to support it, are Driver v. Hudspeth, 16 Ala. 348, and 

telfe v. Relfe, 34 Ala. 500. The first was a proceeding under 
the statute then in foree (Clay’s Dig. 157, § 38), in the Or- 
phans’ Court, at the instance of a vendee holding a bond for 
title, to compel the personal representatives of the vendor, 
who had died, to make him title. The purchase-money had 
not been paid, but an action at law on the notes given for it 
was barred by the statute of limitations. It was held, thata 
vendor retaining the legal titles, and entering into bond for its 
conveyance only on payment of the purchase-money, had alien 
in the nature of a mortgage; that this lien the court would 
not divest, until the purchase-money was paid; and that it 
was not impaired, because an action at law for the recovery 
of the purchase-money was barred by the statute of limita- 
tions. The court say: “The fact that the notes were barred 
by the statute of limitations does not destroy the lien, which 
is regarded in the nature of a mortgage. If the vendor, whose 
notes are barred, or his heirs after his death, should bring 
ejectment to recover the land, and thus drive the purchaser 
into a court of equity to enjoin the action, it is clear to my 
mind that the court of chancery would not interfere, until he 
had paid up the purchase-money, the remedy to recover 
which at law had been barred by the statute of limitations. 
The court of equity would not decree a specific performance, 
in favor of one who withholds the compensation he stipulated 
to pay, upon the ground that the legal remedy to recover it 
is barred. The vendor is not bound to sue upon his note, 
but may rest upon the security furnished by his lien.” 

The contract of sale, in [elfe v. Relfe, was by parol, and, 
so far as is shown by the report of the case, the vendor had 
not conveyed. It was held, that the lien for the payment of 
the purchase-money was not lost, or destroyed, because the 


statute of limitations had operated a bar for its recovery in 
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an action at law. It was further held, that the lien could 
not be regarded as a stale demand, within less than twenty 
years after the sale. It is said by the court: “The principle 
which preserves liens, notwithstanding the bar of the debt, is 
neither confined to those secured by a conveyance, as for ex- 
ample a mortgage, nor to those secured by a sealed instru- 
ment, nor even to those provided by an express contract.” 
Again, “The principle is, the statute of limitations does not 
extinguish the debt, but merely bars the remedy by action 
at law ; and there is no inconsistency in the prosecution of 
another remedy, after the action at law is barred.” The court 
was referred to the New York and Mississippi decisions, to 
which the appellant now refers, and declined to follow them, 
saying, “These decisions are not correct expositions of the 
law.” 

We are not inclined to depart from these decisions. The 
present case is different in its facts, and the rights of the 
parties are materially different ; but the difference does not 
render inapplicable the principle which underlies and forms 
the reason of these decisions. In the present case, the ven- 
dor parted with the legal estate, and, taking no independent 
security for the purchase-money, has simply the lien which 
a court of equity, on its own principles, raises and enforces 
for his security. Itis not matter of contract—it does not 
arise from the presumed intention of the parties, though its 
existence or waiver may often depend on such intention. It 
is subordinate to other equities acquired by strangers in ig- 
norance of its existence, and it is moulded and fashioned by 
the court as the facts of the particular case may require. 
With the lien of a vendor retaining the legal estate as a 
security for the purchase-money,it has no other common 
element, than that it is a security for a debt—passing by an 
unqualified assignment of the debt, and capable of enforce- 
ment by a decree of a court of equity. It has not the quali- 
ties of a mortgage. which is a conveyance of the legal estate, 
conferring a right of entry at law, and to which the lien of a 
vendor retaining the legal estate is analogous.— Bankhead v. 
Owens, at present term. 

The general principle, that when the security for a debt is 
a lien on property, personal or real, the lien is not impaired, 
because the remedy at law for the recovery of the debt is 
barred, is not, as is very emphatically and clearly stated in 
ftelfe v. Relfc, confined to liens created by contract, or by 
instruments under seal, or by mortgages, which convey a 
legal estate, and confera right of entry. The debt is not 
extinguished, though the statute of limitations may have 
barred legal remedies for its recovery. The bar of the stat- 
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ute may be removed by a subsequent promise or acknowl- 
edgment, which is supported by the debt as a consideration ; 
and the consideration rests on the moral obligation to pay, 
which statutes can not obscure or impair. The debt not be- 
ing extinguished, the lien for its security remains; and 
though legal remedies are barred, the equitable remedy to 
enforce the security is unaffected. Itis not necessary fur- 
ther to pursue a discussion of the question. We can not re- 

ard it as ves integra. The discussion was exhausted, and is 
oreclosed by the decisions to which we have referred; and 
on their authority we are content to rest. 

The decree of the chancellor is affirmed. 


MANNING, J. (dissenting).—The passage quoted from the 
case of Lelfe v. Relfe, containing views no where else asserted 
in any decision of this court, ought not, it seems to me, to 
be regarded as authoritatively determining the question here 
presented. Both that, and Driver v. Hudspeth, differ very 
materially from the present case,in this: the creditors in 
those cases had estates in the lands for which the debts were 
contracted ; titles were reserved to, or remained in them, for 
their security, upon which they could, respectively, maintain 
suits for the lands themselves, or for a sale of them to pay 
the debt, after actions at law for the debts were barred. This 
is the doctrine that was distinctly settled in Doe, ex dem. 
Duval’s Heirs v. McLosky (1 Ala. 710), and has been ever 
since recognized as clear and familiar law; and it alone, 
without anything more, plainly justifies the decisions in the 
cases first above cited ; and that of Driver v. Hudspeth is ex- 
pressly founded upon it. 

In the present case, the land was eonveyed by the vendor, 
without reserving or contracting for any lien upon it for the 
Sepa Reyna The object of the bill is to have estab- 

ished what is called the equitable lien of a vendor; a lien 
which is the “mere creature of a court of equity;" °° ° a 
right which has no existence, until it is established by the 
decree of a court in a particular case, and is then made sub- 
servient to all other equities between the parties.”— Gilman 
v. Brown, 1 Mason, 191; Houston v. Stanton, 11 Ala. 422-3; 
Halfman v. Ellison, 51 Ala. 551; Bankhead v. Owens, at the 
present term. “It is neither a jus in re,nora jus ad rem. 
‘ - + Tt fs not a direct trust in the land itself, but a collat- 
eral trust for the security of the debt. It is in fact a remedy 
for the debt, and not a right of property. It follows, that 
the remedy can be enforced only so long as the debt can be 
enforced. ~* * * If the action is barred by the statute of 


limitations, the remedy to enforce the lien is gone also.” 
VoL, LX. 
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1 Perry on Trusts, § 234, and cases there referred to ; 1 Lead. 
Cas.in Eiq., Wh. & Tu. Notes, 4th Amer. Ed. 481, 496; 
1 Jones on Mort. § 218. 

This conclusion appears to me, logically, inevitable, as 
as well as in direct accord with several decisions of this court : 
Halfman v. Ellison, supra, Bankhead v. Owens, at the present 
term, and others. Upon what principle, can a chancellor in- 
terfere, and establish a lien, when the parties have not con- 
tracted for any, and thereby coerce payment of a debt which 
is barred by a legislative enactment, declarative of the policy 
of the State in favor of repose against delayed litigation ? 
Such authority in a court of chancery is not consistent with 
merely judicial functions. And since the express extension 
of the statute of limitations to suits in chancery (Code of 
1876, § 3758), the courts.appear to me prohibited by positive 
law from creating such a lien, while the bar of the statute 
exists. This extension of the statute was not referred to at 
all in felfe v. Relfe, probably because the case arose too soon 
after the adoption of the Code of 1853, by which the statute 
was extended to courts of equity, to be affected thereby. 

With great respect for the opinions of my brothers, I feel 
obliged to dissent from the conclusion they have reached. 
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Dillard and Wife v. Winn. 


Statutory Action in nature of Ejectment. 


1, Resignation of trustee ; withdrawal of, and subsequent sale,—A trustee’ with 
power of sale, appointed by a deed given to secure the payment of a debt, 
having tendered his resignation to the register in chancery, as provided by 
law (Code of 1876, § 3727), may nevertheless withdraw it, at any time before 
final action has been taken ou it by the register, and execute the power of 
sale conferred by the deed. 


Appeal from the Circuit Court of Marengo. 

Tried before the Hon. Joun HENDERSON. 

This action was brought by Mrs. Willie G, Winn, against 
A. W. Dillard and M. C. Dillard, his wife, to recover the 
possession of a tract of land; and was commenced on the 
10th April, 1876. The land had been sold and conveyed by the 
plaintiff, on the 2d October, 1872, to Mrs. M. C. Dillard, who, 
with her said husband, gave their several promissory notes 
for the purchase-money, the last maturing on the 1st Janu- 
ary, 1876; and said Dillard and wife at the same time con- 
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veyed the land by deed to George G. Lyon, as trustee, to 
secure the payment of the said notes, and authorized him to 
sell if default should be made in their payment. The trus- 
tee indorsed on the deed his acceptance of the trust ; and on 
tne 8th April, 1876, default having been made in the pay- 
ment of the notes, and due netice of the sale having been 
given, he sold the land under the power contained in the 
deed, the plaintiff becoming the purchaser at the sale, and 
receiving the trustee’s deed. On the trial, as the bill of ex- 
ceptions states, the plaintiff offered these three deeds in 
evidence, the proper execution of which was admitted ; 
“and it was admitted, also, that if said Geo. G. Lyon had 
authority to sell, the sale by him was fairly made, and in full 
compliance with the requirements of the deed to him as 
trustee.” The defendant offered in evidence a certified tran- 
script from the records of the Chancery Court of Marengo, 
showing the proceedings therein had on the petition of said 
Lyon, tendering his resignation as trustee under the deed, 
and asking that a “day be appointed, and proceedings be 
had as by law directed in such cases.” This petition was 
filed, as the transcript showed, on the 10th January, 1876 ; 
and the register thereupon appointed the 24th January, for 
the hearing of the petition, and ordered notice to be given to 
Mrs. Winn, and to Dillard and wife. Notice was given to 
all the parties, as required by the register’s order ; but the 
transcript does not show that anything was done in the mat- 
ter on the day appointed. On the 6th March, 1876, Lyon 
wrote to the register, withdrawing his resignation ; and the 
register seems to have allowed the withdrawal. On the 5th 
April, Dillard moved before the register to vacate the order 
allowing Lyon to withdraw his resignation, because it was 
made without notice, or to amend that order, nunc pro tune, 
so as to require notice to be given; and the register made 
an order, on the same day, granting an amendment of the 
former order, and requiring notice to be given of “the said 
application to withdraw said resignation.” These are all the 
facts shown by the transcript; and the above being all the 
evidence in the case, “the court charged the jury, in sub- 
stance, that under the evidence the plaintiff was entitled to 
recover the possession of the premises sued for.” The de- 
fendants excepted to this charge, and they here assign it as 
error. 


SnepDEcorR & CockrEeLL, with whom were Rick, Jones & 
Wry, cited Shepherd v. McEvers,4 Johns. Ch. 136; In re Van 
Schoonhaven, 5 Paige, 559; Wilson v. Troup, 2 Cowen, 195 ; 
Fanning v. Dunham, 5 Johns. Ch. 122; Hunt v. Acre, 28 Ala, 598. 


Von. LX. 
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Warts & Sons, with W. E. & R. H. Cxiarke, contra. 


MANNING, J.—The determination of this cause turns 
upon the question, whether the trustee, George G. Lyon, had, 
before he sold the land in controversy to appellee (plaintiff 
below), divested himself of the title and power of trustee. 
To this end, he had made application to the register in chan- 
cery, under the chapter beginning with section 3727 (3447) 
of the Code of 1'76, tendered his resignation, and asked 
that a day be set for the determination of the matter, and his 
discharge from responsibility. But, before final action there- 
upon, or any decision or valine made upon his application, 
he withdrew the tender of his resignation, and continued to 
act as trustee, and sold the land. It was agreed on both 
sides, that, if he had the power to sell, the sale was made 
in strict compliance with the provisions of the trust-deed 
to him ; and all the evidence was agreed upon, or consisted of 
deeds, copies of proceedings before the register, and other 
writings. 

The rule of law is, that one who has accepted the title to 
real property as trustee, and undertaken to perform the du- 
ties of that relation, can not [divest himself of them at pleas- 
ure. In the absence of provisions to that effect in the deed 
or instrument creating the trust, or of a statute authorizing 
it, he can not resign his trusteeship, or be discharged 
thereof, except by the decree of equity ; “and the reason is, 
that if the estate has once vested in the trustee, it can not 
be devested by a mere disclaimer, or renunciation ; nor can 
he convey the estate, against the consent of the cestuis que 
trust, without committing a breach of trust.’—1 Perry on 
Trusts, § 268. And this doctrine was held to be applicable 
to a trustee of personal property, in Dranev. Gunter, 19 Ala. 
731. 

The sections (3727 to 3731) under which the application 
was made by Lyon, and his resignation tendered, with a 
prayer “that a day be appointed, and proceedings be had as 
directed by law in such cases,” provide fora settlement of 
the trusteeship, and a granting of the application for a dis- 
charge. Section 3731 enacts: “The register, on the grant- 
ing of such application, may appoint a trustee,” &c. In this 
case, there was no granting of the application, and no other 
trustee was appointed. The title remained in Lyon, and his 
sale conveyed it to appellee. 

It is ingeniously attempted to be shown, by reference to 
some cases in New York, that the power to sell mort- 
gaged property to pay the debt, may be conferred on the 
mortgagee, by an instrument separate from the mortgage ; 
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and thence to argue, that this power may be renounced, 
without interfering with the title to the property in the 
mortgagee, or the right to have it appropriated, through a 
court of equity, to the payment of the debt. Suppose the 
argument be sound, how does it touch this case? Lyon was 
not the creditor with a mortgage: he is a trustee, to whom 
the title to the property was conveyed, to enable him, as trus- 
tee, to sell it to pay a debt to the creditor. He did not pro- 
pose to resign, if he could do so, the mere power to sell, but 
to divest himself of the title he had as trustee, as well as of 
the duties of that relation—of the whole, and not of a part ; 
and this not being accomplished, his application was_with- 
drawn, and all proceedings thereupon were discontinued, leay- 
ing in him the estate and powers which the trust-deed con- 
veyed to and conferred upon him. There is nothing in the 
authorities referred to on behalf of appellant, to repel the 
plain conclusion that the trustee’s authority to sell and con- 
vey were unimpaired, when the property was sold, and ap- 
pellee became the purchaser. 
Let the judgment of the Circuit Court be affirmed. 


Johnson v. Murphy, Agnew & Co. 
Bill in Equity for Cancellation of Mortgage as Cloud on Title. 


1. Homestead exemption ; governed by what law.—The right to claim a home- 
stead exemption, as against a mortgage dated March 31, 1873, is to be deter- 
mined by the constitution of 1868 alone. 

2. Cancellation of mortgage, on ground of fraud.—If a creditor procures the 
execution by his debtor of a mortgage for past advances, by promising to 
make additional advances during the current year, the breach of this agree- 
ment on his part, although it might support an action at law, or a plea ot set- 
off to the extent of the injury actually sustained, will not support a bill in 
equity for the cancellation of the mortgage on the ground of fraud. 

3. Misjvinder of complainants. —When several persons unite as complain- 
ants in a bill in equity, all must be entitled to relief, or none can obtain it. 

4. Cloud on title; what conveyance is.—As to a mortgage on lands, to which 
are signed the names of the four persons to whom they belonged as joint ten- 
auts, or tenants in common, and a certificate of acknowledgment in proper 
form is appended, while the names were ia fact all signed by one of them 
only, without written authority from the others, the court is ‘‘not prepared to 
say it does not create such a cloud on the title as that equity would entertain 
a bill to remove it,” at the suit of the propé@r parties; but the defense could 
also be made by them at law. 


AppEAL from the Chancery Court of Choctaw. 
Heard before the Hon. A. W. DmLLarp. 


Vou. LX. 
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The bill in this case was filed on the 20th December, 1873, 
by John M. Johnson and his three sisters, F. A. Johnson, A. 
H. Johnson, and E. P. Johnson, against the persons com- 
posing the firm of Murphy, Agnew & Co., commission-mer- 
chants in the city of Mobile; and sought to enjoin a sale of 
certain lands under a power contained in a mortgage, and to 
have the mortgage declared null and void, and cancelled 
under the decree of the court, as a cloud on the complain- 
ants’ title to the lands. The mortgage, a copy of which was 
made an exhibit to the bill, and which was dated the 31st 
March, 1873, was in these words: “ Know all men by these 
presents, that the note of even date with this date, to Mur- 
phy, Agnew Co., for the sum of $902.25, and payable on the 
first day of December, A. D. 1873, was given for advances 
obtained by them from Murphy, Agnew & Co. bona fide for 
the purpose of making a crop, and that without such ad- 
ances it would not be in our power to procure the necessary 
teams, provisions, labor, and farming utensils to make a 
crop; and we also hereby declare, that said advances, or the 
amount thereof, shall be a lien on our crop of corn and cot- 
ton grown on our plantation in Choctaw county, Alabama, 
this year, in accordance with the act of the legislature of 
Alabama approved January 15, 1806. In consideration of 
said advances, and further to secure the payment of the note 
above specified, according to the tenor and effect thereof, we 
do hereby also bargain, sell and convey to the said Murphy, 
Agnew & Co. the following personal property, to-wit: our 
entire crop of cotton and corn as aforesaid, and the following 
described real estate, to-wit: all of section thirty-two (32), 
township fifteen (15), range one (1) west; and if said note is 
not paid at maturity, the said Murphy, Agnew & Co. are 
hereby authorized to take the said personal property into 
their possession, and to sell the same at usual commissions of 
two and one-half per cent.; and the real estate to be sold, 
first giving at least thirty days’ notice of the time and place 
of said sale, by posting notices at three public places in said 
county, and apply the proceeds of said sale to the payment 
of said note; upon the condition, nevertheless, that if said 
note is paid at maturity, this conveyance of said last-men- 
tioned personal property is to be void and of no eftect. In 
further consideration of the premises, we hereby promise 
and agree to ship our entire crop of cotton and {corn| raised 
this year, as above specified, to the said Murphy, Agnew & 
Co., cotton factors in Mobile, Alabama, to be sold by them at 
the usual commission of two and one-half per cent. Given 
under our hands,” ete. 


The names of all the complainants were signed to this 
(19) 
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mortgage, and their seals affixed ; and appended to it was 
the certificate of a justice of the peace, also dated the 31st 
March, 1873, that the grantors, personally known to him, 
appeared before him on that day, and acknowledged their 
execution of the deed. The bill alleged, that the names were 
in fact all signed by the said John M. Johnson, without any 
authority from his co-complainants, and that he alone ac- 
knowledged it before the justice of the peace ; that he was 
induced to execute the mortgage by the promise of George 
Agnew, a member of said firm, that said Murphy, Agnew & 
Co. would make further advances, and furnish sufficient sup- 
plies to enable him to cultivate a crop and carry on his 
farming operations during the year 1873 ; that this promise 
they failed to perform, and refused to make any advances 
whatever after the execution of the mortgage; that the 
mortgage was thus fraudulently obtained, and was null and 
void in equity. The defendants answered the bill, and ad- 
mitted that the names of all the grantors were signed to the 
mortgage by John M. Johnson ; but they alleged that said 
Johnson, at the time of its execution, represented that he 
had full authority to sign his sisters’ names, and that he in 
fact was authorized by them to sign their names, and that 
they approved and ratified all that he had done, and never 
raised any objection to the validity of the mortgage until 
after the property was advertised for sale under it. They 
denied that they hed promised to make any further advances, 
or that the mortgage was given in consideration of any such 
promise on their part ; and alleged that the note and mort- 
gage were given for an existing and acknowledged indebted- 
ness, and to procure an extension of the time of payment 
thereof. They filed a cross-bill, also, in which they alleged 
that, by mistake of the justice of the peace by whom it was 
written, the mortgage purported to be given for advances and 
supplies furnished nd the statute, instead of an existing 
indebtedness simply; and prayed that it might be corrected 
in this particular, and foreclosed under the decree of the 
court. 

The justice of the peace by whom the mortgage was 
written, and whose deposition was taken by the complain- 
ants, testified as follows: “I drew it |the mortgaze| myself. 
It was given upon the understanding that Murphy, Agnew 
& Co. would advance to Johnson that year. I don’t know 
how the negotiations began. John M. Johnson and Agnew 
were present. The ladies were, I suppose, at home, some 
five miles. The conversation that took place was about this: 
Agnew and Johnson came to me, and wanted me to draw 


te mortgage, and stated that it was for advances for the 
OL. LX. 
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year. I drew the mortgage, and included all the forties in 
it. I stated that we must have the ladies in my presence, or 
the signatures would be worthless. They agreed between 
themselves that, as Johnson had before then transacted all 
his sisters’ business, they would risk his signing their names 
then; and Agnew and Johnson both said they were willing 
to risk it.” Again: “Johnson would not give the mortgage 
for an extension, unless Agnew would advance to him: the 
advance was the consideration. I took the acknowledgment, 
upon the express understanding with Agnew that he would 
risk it, and stated that the signatures were [of] no account 
without they were present.” 

On final hearing, on pleadings and proof, the chancellor 
held—1st, that the alleged representations, or promises, as 
to future advances, if fully proved, constituted no ground 
for equitable relief against the mortgage ; 2d, that John M. 
Johnson could not claim any homestead exemption in the 
mortgaged premises, because the bill contained neither alle- 
gations nor prayer for relief as to that matter; 3d, that the 
mortgage was absolutely void as to the other complainants, 
but was equally void at law and in equity ; 4th, that no relief 
could be granted to any of the complainants, because John 
M. Johnson was entitled to none. He therefore dismissed 
the bill, and his decree is now assigned as error. 


Brace & Tuortnaton, and W. F. Giover, for appellant. 
Under the proof, there can be no doubt that John M. John- 
son was induced to execute the mortgage by Agnew’s prom- 
ise to make additional advances, to enable him to make a 
crop during the year 1873; and there is no pretense that the 
advances were made. This promise, or representation, 
amounts to an engagement which a court of equity will com- 
pel a party to make good.—Kerr on Fraud and Mistake, 89. 
As to equitable relief against fraud, see Kennedy v. Kennedy, 
2 Ala. 571; Chambers v. Crook, 42 Ala.171; Langdon v. Roane, 
6 Ala.518; Thompson v. Lee, 31 Ala. 292; Story’s Equity, $$ 
186, 190-93. But, even if John M. Johnson was not entitled 
to any relief against the mortgage, the right of the other 
complainants is beyond dispute. As to them, though the 
mortgage is valid on its face, it is null and void; and they 
are entitled to have it cancelled, as a cloud on their title to 
the land.— Daniel _v. Stewart, and Lockett v. Hurt, at the last 
term. The bill should not have been dismissed, without 
allowing them an opportunity to amend by striking out the 
name of John M. Johnson; or, at least, the dismissal should 
have been without prejudice.— Knight v. Blanton, 51 Ala. 333; 
Reese v. Kirk, 29 Ala. 410; Michan v. Wyatt, 21 Ala. 813; 
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Danforth v. Herbert, 33 Ala. 497; Cameron v. Abbott, 30 Ala. 
416; Hariis v. Carter, 3 Stewart, 233. 


W.E. & R. H. Crarke, with Taos. W. CoLemay, contra. 
The mortgage was given to secure an existing indebtedness, 
and to procure an extension of the time of payment ; and any 
promise as to future advances, if proved to have been made, 
was without consideration.—Overdeer & <Aughinbaugh v. 
Wiley, Banks & Co., 30 Ala. 709. If any injury resulted from 
the breach of this promise, which is neither proved or alleged, 
the defendant had an action at law fordamages. No equity 
being shown in favor of John M Johnson, the bill was prop- 
erly dismissed.—Cases cited in 1 Brickell’s Digest, 750, § 1684. 


STONE, J,—The mortgage, which is the foundation of 
the present proceedings, bears date March 3ist, 1873. Hence, 
the homestead elaim of John M. Johnson, if he owned and 
occupied the premises in controversy, is not governed by the 
act “to regulate property exempted from sale for the pay- 
ment of debts,’ approved April 23d, 1873.—Pamph. Acts, 64. 
If he is entitled to a homestead exemption, it is to be meas- 
ured by the constitution of 1868.— Miller v. Marx, and Cole- 
man v. Smith, at December term, 1876. 

2. The bill in the present case was filed in the name of 
four complainants. So fas as John M. Johnson is concerned, 
the relief prayed rests on the averment, that his signature to 
the mortgage was procured by fraudulent representations, or 
assurances, of Agnew, one of the mortgagees. The exact 
averment is, that Agnew agreed, if the mortgage were made, 
he would advance to the said Johnson supplies to enable 
him to make a crop for the year 1873: that the mortgage 
was executed in consideration of this assurance, and that 
Murphy, Agnew & Co. had failed to furnish the promised 
supplies. There is no averment that complainant lost any 
thing by such failure, or that he was put to- additional ex- 
pense or inconvenience in proeuring necessary supplies to 
enable him to make a crop. This, at most, amounted to a 
mere breach of agreement, which might, possibly, support 
an action at law, or sustain a plea of set-off, to the extent of 
the injury actually sustained. In the form in which it is here 
pleaded, it does not sustain the bill, so far as this complain- 
ant is concerned.—See Overdeer v. Wiley, Banks & Co., 30 
Ala. 709. It results that the bill was rightly dismissed, so 
far as John M. Johnson complained. 

3. When several complainants unite in one bill, it is not 
enough that one or more may be entitled to recover. Ali 


must be entitled to relief, else none can obtain it.—1 Brick. 
Vou. Lx. 
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Dig. 750, $§ 1654-5-6. This is fatal to the present bill, in 

its present form, whether the female complainants have 

made a case for equitable interference or not. ) 

We need not inquire what would be our ruling, if a motio 
had been made in the court below to amend the bill by 
striking out the name of John M. Johnson as a complainant. 
No such motion is shown to have been made. 

4. The mortgage, although shown in the proof, and sub- 
stantially admitted in the pleadings, to have been signed 
only by John M. Johnson, and not by his sisters, nor by 
“some other person thereunto lawfully authorized in writ- 
ing” (Code of 1876, § 2121), nevertheless has a certificate of 
a justice of the peace attached to it, certifying the acknowl- 
edgment of the execution of the conveyance by all the per- 
sons whose names are attached to it, strictly according to 
the statute.-—Code of 1876, § 2158. As we understand the 
testimony, this acknowledgment was not in fact made by 
the female complainants. We are not prepared to say this 
does not create such a cloud on the title, as that chancery 
would entertain a bill to remove it, if only the proper pa¥ties 
were complainants.—Lockett v. Hurt, at December term, 
1876. But the defense could also be made at law. 

We need scarcely say that a certificate of acknowledg- 
ment of a conveyance, such as the mortgage in the present 
record, is a purely official act, and should never be given, in 
any case, unless it speaks the exact truth. 

The decree of the chancellor is so far amended, as to make 
it a dismissal without prejudice; and, as amended, affirmed. 


Bickley v. Keenan & Co. 
Statutory Action of Detinue for Mules. 


1. Execution of conveyance ; signature by mark ; attesting witness.--At com- 
mon law, the signature to an instrnment by mark only was valid, without 
attestation by a subscribing witness; and this principle is not changed by 
statute (Code of 1876, §§ 1, 2145), except as to conveyances of real estate, and 
other instruments which are required to be in writing. 

2. Mortgage of personalty.—A valid mortgage of personal property may be 
made by words only, without writing; and if it is reduced to writing, though 
signed by mark only, attesting witnesses are not necessury to its validity. 

3. Registration of mortgage; effect as nolice.—A mortgage of personal property 
may be admitted to record, without acknowledgment, or proof of execution 
(Code of 1876, § 2153); and when so recorded, its effect as constructive notice 
is the same as if such acknowledgment or proof had been made, 
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Appgat from the Cireuit Court of Colbert. 

Tried before the Hon. Wm. S. Munn. 

This action was brought by the appellees, suing as part- 
ners, against Thomas b. Bickley, to recover two mules, to- 
gether with damages for their detention ; and was commenced 
on the 18th November, 1874. The record does not show 
what pleas were filed; but the bill of exceptions states that 
the plaintiffs “waived all right to recover one of said mules, 
and the parties went to trial on issues joined as to the title 
to the other mule alone.” The plaintiffs claimed the mule 
under a mortgage executed to them by one Frank Meredith, 
which was dated the 21st January, 1874, was signed by the 
grantor’s mark only, attested by two witnesses, and admitted 
to record on the 22d January, 1874, but without acknowledg- 
ment or proof of execution ; and they also adduced evidence 
tending to show that Malinda, the mother of said Frank, who 
set up some claim to the mules, being informed of the execu- 
tion of said mortgage by Frank, verbally ratified and con- 
firmgd it; but, on the question of such ratification, the bill 
of exceptions says, the evidence was conflicting. The de- 
fendant also derived title under a mortgage executed by said 
Frank and Malinda, by the names of Frank and Malinda 
Elliott ; which was signed by mark only, was without date 
or attestation, and was admitted to record, without acknowl- 
edgment or proof of execution, on the 5th April, 1873. “The 
plaintiffs objected to the reading of said conveyance as evi- 
dence to the jury, and the court sustained the objection ; to 
which the defendant excepted. The defendant then offered 
to "yee that said Frank and Malinda did in fact execute 
said conveyance, by making their marks, and, in connection 
with this evidence, again offered to read said conveyance to 
the jury; but the plaintiffs objected, and the court sustained 
their objection ; to which the defendant excepted.” The bill 
of exceptions states, also, that “there was no evidence as to 
whether or not said Frank and Malinda could write their 
names.” 

The rulings of the court on the evidence, with other mat- 
ters, are now assigned as error. 





J. B. Moors, for appellant. 
Wa. Cooper, contra. 


BRICKELL, ©. J.—The ground of objection, or the rea- 
sons influencing the court to the exclusion of the mortgage, 
accompanied by evidence of its actual execution, are not 


stated in the bill of exceptions. The sufficiency and fairness 
VoL. LX. 
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of its consideration does not appear to have been matter of 
dispute; and if it had been, it would not have justified its 
exclusion as evidence, whatever instructions to the jury may 
have been required in reference to it. Prior in point of time 
of execution, and of registration, if valid and operative as a 
conveyance, it passed to the defendant a title superior to 
that created by the mortgage to the plaintiffs, and was a full 
defense to the present action. The only ground of objection 
suggested by the argument of counsel, to its admissibility as 
evidence, is the manner of its execution—that the mortga- 
gors sign by mark only, and their signatures are not attested 
by a subscribing witness, nor were they acknowledged before, 
and certified by, an officer having authority to take and cer- 
tify the acknowledgment of conveyances. The objection is 
founded on the definition of the words “signature” or “sub- 
scription” given by the first section of the Code. This and 
several succeeding sections declare the meaning of particu- 
lar words used in the Code; and among others it is said: 
“ Signature, or subscription, includes mark, when the person 
can not write; his name being written near it, and witnessed 
by a person who writes his own name as a witness.” 

A subscription or signature to any instrument by mark, at 
common law, is sufficient; and if it is not an instrument, the 
execution of which must be attested by a witness or witnesses, 
the absence of an attestation would not detract from its sufti- 
ciency, though proof of execution, when it becomes neces- 
sary to prove it, is thereby rendered more difficult.— Baker 
v. Dening, 8 Ad. & Ell. 94; 3 Wash. Real Prop. 244; Wim- 
berly v. Dallas, 52 Ala. 196; Bailey v. Bailey, 35 Ala. 687. 
The statutory provision we are considering does not negative 
expressly the validity of instruments signed or subscribed 
by mark, and not attested; yet, as it introduces a new rule 
in reference to subscriptions or signatures, we think it must 
be construed as implying a negative of the sufficiency of un- 
attested signatures or subscriptions by mark, of all instru- 
ments falling within its purview. When a statute limits a 
thing to be done in a particular manner, it includes in itself 
a negative; and the negative is, that it shall not be done 
otherwise. The limitation exists, whenever the statute pre- 
scribes the particular manner in which the thing must be 
done.—1 Kent, 467, marg. note; Sedgwick’s Stat. & Const. 
Law, 31; Potter’s Dwarris, 72. On this principle, we held 
in Ilendon v. White, 52 Ala. 597, and in subsequent cases, a 
conveyance of lands is not effectual to pass the legal title, 
unless attested by one, or, where the grantor can not write, 
by two witnesses, or acknowledged before a proper officer. 
Such are the requisitions of the statutes. They define the 
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constituents of a conveyance of lands; but they do not define 
the constituents of any conveyance of personal property, 
whether it is absolute or conditional. That such conveyan- 
ces may, and will in the course of the transactions of the 
community, be made, and will be in writing, the statutes 
recognize, and authorize the registration of such conveyances 
in particular instances. The mode of executing them— 
whether they shall be under, or without seal; what shall be 
the operation of any covenant they contain; the manner of 
subscribing or signing them, nor any other constituent of 
their creation, is defined or declared. The manner of creat- 
ing such conveyances, or of making transfers of personal 
property, is vontrolled entirely by the common law. 

The statutory definition of signature or subscription is lim- 
ited to these words when used in the Code, and to instru- 
ments or contracts, which the Code, or some statute not 
incorporated in it, requires to be signed or subscribed. The 
agreements which, under the statute of frauds, are void if 
not in writing, must be subscribed by the party to be charged, 
or some other person by him thereunto lawfully authorized in 
writing. There are other instruments, also, required to be 
subscribed or signed. To all these, the statutory definition 
of subscription or signature extends. It does not extend 
beyond the use of the words in the Code, or in other statutes 
which must be construed as if they were a part of it. Con- 
tracts, or instruments, the constituents of which are to be 
ascertained wholly from the common law, are not included 
by the language of the statute, nor in its spirit or purpose. 
The mortgage, though executed by mark only, and not 
attested by witnesses, was a valid conveyance. The title to 
personal property may pass with or without writing; and if 
by writing, witnesses to its execution are not essential.— Vor- 
row v. Turney, 35 Ala. 131. 

Mortgages of personal property, to be operative against 
subsequent purchasers, or creditors without notice, must be 
recorded. Proof of their execution, or an acknowledgment 
of it, is not indispensable to registration. It may be made 
without either, and operates as notice of their contents.— 
Code of 1876, § 2153. The registration of the mortgage to 
the defendant was properly made, and affected the plaintiffs 
with notice of its contents. The Cireuit Court erred in not 
permitting it to be read in evidence, on proof of its execu- 
tion. It is not necessary to notice any other of the rulings 
of the court, as they may not arise on another trial. 


The judgment must be reversed, and the cause remanded. 
VoL, Lx. 
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Horn ¢. Wiatt. 
Bill in Equity by Creditors, to set aside Fraudulent Conveyance. 


1. Homestead exemption ; governed by what law; extent and value, in 1858 -Under 
the statutory provisions as to homestead exemptions which were of force in 
1858, and which determine the right of exemption as against debts then con- 
tracted, the exempt homestead conld not exceed eighty acres in quantity, nor 
$500 in value ; and these statutes were repealed by the act approved April 23, 
1873, and so continued until re-enacted, as to such debts, by the act approved 
February 9, 1877 ; the effect being that, during the interval of nearly four 
years, there was no exemption as against debts contracted prior to the con- 
stitution of 1868. 

2. Fraudulent conveyance.—A deed by which a father conveyed all his prop- 
erty to his son, on a recited consideration of $5,000, held fraudulent and void 
as against creditors, on the facts proved in this case, notwithstanding the de- 
nials of the answers ; the question of fraud vel non having been submitted by 
the chancellor to a jury, whose verdict against the validity of the deed he ap- 
proved, and his decree being here affirmed. 


ArrEAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Diiarp. 

The bill in this case was filed on the 12th January, 1874, 
by Isaac W. Horn and Elizabeth McMillan, judgment cred- 
itors of William C. Wiatt, against the said William C. Wiatt 
and his son, John F. Wiatt ; and sought to set aside a con- 
veyance of his property by said William to said John F. Wi- 
att, on the ground that it was intended by both of them to de- 
fraud, hinder, and delay the creditors of the grantor, and to 
subject the property to the payment of the complainants’ 
debts. Horn’s judgment was rendered on the 16th October, 
1873, was for the sum of $628.92, besides costs, and was 
founded on a promissory note executed in 1858. Mrs. Mc- 
Millan’s judgment, which was for the sum of $1,765.53, be- 
sides costs, was also rendered on the 16th October, 1873, 
and was founded on a promissory note, dated May 14, 1858, 
and payable one day after date. An execution was regularly 
issued on each of these judgments, on the 3d November, 
1873, and returned “No property found.” Thedeed which the 
bill sought to set aside, a copy of which was made an ex- 
hibit, was dated the 6th January, 1866; recited « considera- 
tion of $8,000, cash in hand paid ; conveyed, with full cove- 
nants of warranty, a tract of land containing six hundred and 
ten acres, more or less ; was signed by said W. C. Wiatt and 
his wife ; was acknowledged by Mrs. Wiatt, before a justice 
of the peace, on the 6th February, 1866, and by said W. C. 
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Wiatt on the 2d October, 1866. The bill alleged that this 


conveyance was without consideration, and was executed with 
the intent to hinder, delay, and defraud the creditors of the 
said W. C. Wiatt; that the said John F. Wiatt had full 
knowledge of this fraudulent intent on the part of his father, 
and aided and participated in its execution; that he was a 
young man, without money or resources, living with his fa- 
ther, and asssisting in the cultivation of the land ; also, that 
the said W. C. Wiatt, at or about the same time, and with 
the same fraudulent intent, conveyed all his personal property 
of every kind, including an unknown number of bales of cot- 
ton, to the said John F. Wiatt, by a pretended sale, or other 
fraudulent arrangement; and that these conveyances em- 
braced all of the grantor’s property. The bill prayed a 
discovery and account as to the personal property, and asked 
that the conveyances might be set aside as fraudulent and 
void, and the property be condemned to sale for the satis- 
faction of the complainants’ judgments; and the prayer for 
general relief was added. 

An answer on oath, as to the allegations of the bill, was 
waived, but required as to the interrogatories; and the 
defendants answered accordingly, denying the allegations 
of fraud, and insisting on the bona fides and validity of the 
conveyances. In answer to the interrogatories they stated, 
in substance, that the contract between them was a sale and 
purchase of all the property then owned by the said W. C. 
Wiatt; that the consideration recited in the deed, $8,000, was 
the fair value of the property, and was paid in cotton, fifty- 
six bales being delivered ; that there were about twenty-six 
bales of cotton on the place at the time of the sale, which 
W.C. Wiatt had subscribed to the government of the Con- 
federate States, and which were carried oft by Federal agents; 
that John F. Wiatt, besides helping his father in the culti- 
vation of his land, kept a warehouse at Moscow, and was 
engaged in packing cotton for government officials; and 
that he had acquired about seventy bales of cotton, which 
were then in Mobile, and a part of which, fifty-six bales, 
was paid to his father for the land and other property. 

On final hearing, on pleadings and proof, the only ques- 
tion being the validity of the conveyance, the chancellor 
had a jury impanneled, and submitted to them the question 
of fraud vel non; and the jury having found that the con- 
veyance was made with the intent on the part of W. C. 
Wiatt to hinder and defraud his creditors, and that John 
F. Wiatt participated in this fraudulent intent, the chan- 
cellor approved their finding, and rendered a decree for the 


complainants; setting aside the deed, and ordering the lands 
Vou. Lx, 
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to be sold by the register for the satisfaction of the judg- 
ments. But the chancellor added to his decree this para- 
graph: “ Paragraph 8. It is ordered that, in case the 
register sells the lands, defendant W. C. Wiatt may claim 
an exemption of $500 in said lands; and if said claim be 
made according to law, the register shall omit said exemp- 
tion from sale.” Said Wiatt thereupon filed his petition, 
addressed to the register, claiming a homestead exemption 
in the lands, and asking the appointment of commissioners 
to set it apart; and commissioners were accordingly ap- 
pointed, who reported that they had allotted to him two 
hundred and ten acres, of the value of $500. The record 
does not show any action whatever on this report, either by 
the register or by the chancellor. 

The complainants now appeal from the chancellor’s 
decree, and assign as error that part which allowed W. C. 
Wiatt to claim an exemption in the lands. John F. Wiatt 
also appeals, and assigns as error the decree setting aside 
the conveyance from W. C. Wiatt to him. The two cases 
were argued and submitted together. 


Snepecor & CockreELL, for the complainants. 
Tos. B. WETMORE, contra. 


STONE, J.—The decree of the chancellor in this cause 
was rendered May 27, 1876. In it he ordered, “that in case 
the register sells the lands, defendant W. C. Wiatt may 
claim an exemption of $500 in said lands; and if said claim 
be made according to law, the register shall omit said 
exemption from sale.” This is the first time exemption or 
homestead is mentioned in the proceedings, although the 
bill was filed January 12, 1874. Under this order of the 
chancellor, W. C. Wiatt filed his sworn petition, addressed 
to the register, dated and filed June 26, 1876, in which he 
claimed homestead of eighty acres, and prayed the appoint- 
ment of commissioners, disinterested freeholders, to lay it 
off. The commissioners were appointed by the register, 
July 17, 1876; and on the 22d of the same month, the 
reported to the register that they had allotted to the peti- 
tioner the lands he asked for, embracing the homestead, 
and an additional one hundred and thirty acres, making two 
hundred and ten acres. These proceedings were never 
brought to the notice of the chancellor, so far as we are 
informed, and have never received his approval or disap- 
proval. We consider it unnecessary to comment on the 
irregularity of these proceedings. 


| 
| 
| 
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The debts on which the judgments were recovered, which 
the present bill seeks to enforce, were contracted in 1858, 
and the homestead exemption must be graduated by the 
law as it then stood.—See Wilson v. Brown, at present term ; 
Taylor v. Anthony, December term, 1876. In 1853, the 
homestead exemption was governed by section 2462 of the 
Code of 1852, as amended by the act of February 12, 1858— 
Pamph. Acts, 48. The homestead then exempted was in 
quantity not to exceed eighty acres, and in value not to 
exceed $500. The quantity was increased, provided the 
value did not exceed $500, to three hundred and twenty acres, 
by the act of January 30, 1860; and these several statutes 
— in section 2880, subdivision 4, of the Revised 
Code. 

But, when the present case was decided, and when the 
pre erm was made and granted for homestead allotment, 
all statutes granting homesteads, prior to the enforcement of 
the constitution of 1868, had been long repealed. See sec- 
tion 17 of the act “to regulate property exempted from sale 
for the payment of debts,’ approved April 23, 1873; 
Pamphlet Acts, 64. Thus the law stood, until those statutes 
were re-enacted, February 9, 1877, and made applicable to 
debts contracted before the State constitution of 1868 
became operative. It is thus shown that, for near four 
ro, there were no statutes in force in this State securing 
nomesteads from seizure and sale under execution, provided 


‘ the debt or liability was older than the constitution of 1868. 


This results from certain plain principles. Exemption only 
exists by virtue of the law. It is given by the law, and can 
be taken away by the law. And when the law which con- 
fers it is repealed, the right fails, for it has nothing to up- 
hold it.—See Boyd v. Harrison, 36 Ala. 533; Ware v. Owens, 
42 Ala. 212; Daily v. Burke, 28 Ala. 328. And, under the 
rulings of this court, following the decision of the Supreme 
Court of the United States, any material increase of exemp- 
tion of property from the payment of debts, is unconstitu- 
tional, and inoperative as against debts previously contracted, 
because its tendency is to impair the obligation of the con- 
tract.—See Gunn v. Barry, 15 Wallace, 610; Wilson v. 
Brown, at the present term; also, Nelson v. McCrary, at the 
present term. 

It results from what we have said, that that portion of 
the chancellor’s decree which we have copied above is erro- 
neous, and it is here vacated and annulled. In all other re- 
spects, his decree is affirmed. It results, also, that the pro- 
ceedings had before the register, on the petition to have 


homestead allotted, are, in all respects, irregular. 
Von. Lx. 
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We concur with the chancellor in holding that the deed 
from W. C. Wiatt to John F. Wiatt was made with intent to 
delay, hinder, and defraud the creditors of the former, and 
that the tatter knew of such intention, and contributed to 
its consummation. The testimony intended to prove the 
consideration, considered in connection with the account 
with Sims, Houston, Sims & Vidmer, and Harrison & Co., 
falls very far short of proving an actual and Lona jide bar- 
gain and sale from father to son; and the other testimony 
weakens much the Wiatts testify to, and tends strongly to 
show the transaction was simulated and fraudulent. 

On the appeal by the complainants, the decree of the chan- 
cellor is reversed, and a decree here rendered, as above indi- 
cated, at the cost of W. C. Wiatt. On the appeal by John 
IF. Wiatt, the decree of the chancellor is affirmed. 


Nelson v. McCrary ct al. 
Statutory Action in nature of Ejectment. 


1. Common law and English statutes; how far of force here.—The ancient 
common law of England, in its entirety, never prevailed here, but only such 
parts of it as were not inconsistent with our institutions and public policy, as 
deduced trom statutory and constitutional provisions; and English statutes, 
enacted prior to the immigration of our ancestors to this country, prevailed to 
the same extent, as a part of that common law. 

2. Liability of lands to payment of debis.—The subjection of lands by legal 
process to the payment of debts is not, in Alabama, the mere consequence of 
statutory remedies, which the legislature may wholly take away, or practically 
abrogate. The statute of 13th Edw. 1, ch. 18, which gave a judgment credi- 
tor a writ of elegit against his debtor’s lands, was in force here, as a part of the 
common law, during the five years of organized government which preceded 
its re-enactment in substance by the act of 1807 (Clay’s Digest, 199, 9.1). The 
settled law and policy of the State has always been to subject lands, equally 
with personal property, to the payment of debts ; and while the legislature 
may change, modity, or enlarge existing statutory remedies, 1t cannot, without 
violating the Federal constitution, take away all remedy for the enforcement 
of existing contracts, nor substitute new remedies which impair the value and 
benetit of such contracts. 

3. Homestead exemptions ; governed by what law.—-The right toa homestead 
exemption, as against the claims ot creditors, is to be determined by the law 
which was of force when the debt was contracted, and not by a subsequent law 
which was of force when the property was acquired : such subsequent statute, 
when enlarging homestead exemptions, can not operate on existing contracts 
without impairing their obligation. 

4. Same.—As to debts contracted after its adoption, the constitution of 
1868 superseded all former exemption laws, and governed all homestead rights 
until the passage of the act approved April 23, 1873, which enlarged the home- 
stead from eighty to one hundred and sixty acres; but, as against debts con- 
tracted in 1872, this statute can not apply, so as to give the enlarged home- 
stead in lands acquired after its passage. 
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5. Sale of lands under execution, subject to claim of homestead exemption.—The 


statute regulating the assignment of a homestead, when claimed by a defend- 
ant in execution (Rev. Code, § 2881), applied only to the homesteads which 
were exempted by the laws of which it was a part, and was directory merely: 
a fxilure on the part of the sheriff to comply with its provisions was a mere 
irregularity, which might be a*groand for xn application to set aside the sale, 
but did not invalidate the title of the purchaser, who bought subject to the 
claim of a homestead exemption. . 

6. Cross assignments of error.—In a case at law, there is no rule of practice, 
which allows the appellee to assign errors on the record, ou account of adverse 
rulings of the court below shown by the appellant’s bill of exceptions. 


AppEAL from the Cireuit Court of Hale. 

Tried before the Hon. Grorce H. Cratc. 

This action was brought by James W. McCrary, John E. 
Love, and William G. Miller, against Jabez C. Nelson, to re- 
cover the possession of a certain tract of land, containing 
one hundred and forty acres, which was described in the 
complaint as “the north half of the south-west quarter of 
section fifteen (15), and the south-west quarter of the north- 
west quarter of section fifteen (15), and the east half of the 
south-east quarter of the north-east quarter of section six- 
teen (16), in township nineteen (19), range four (4) east ;” 
together with damages for its detention. The defendant 
pleaded “ not guilty, in short by consent, with leave to give 
in evidence any special matter in bar ;” and the trial was had 
on issue joined on this plea. 

The plaintiffs derived their asserted title to the land under 
a purcbase at sheriff’s sale, made on the 3lst July, 1876, 
under two executions against the defendant, hereinafter more 
particularly described ; and they produced and proved the 
sheriff’s deed, the executions with their levies, the judgments 
on which the executions were issued, and the debts on which 
the judgments were founded. The defendant claimed the 
land as a part of his homestead exemption, and also insisted 
that the sheriff’s sale and deed were void. One of the two 
judgments, under which the land was sold by the sheriff, was 
in favor of said James W. McCrary; was rendered on the 
3d April, 1873, for $278.96, and was founded on the defend- 
ant’s promissory note for $258.2i, dated the 25th March, 1872. 
An execution on this judgment was issued on the 29th April, 
1873, which was returned “ No property found ;” and an alias 
was issued on the 6th June, 1876, which was levied on the 
land in suit. The other judgment was in favor of said John 
E. Love and William G. Miller, and was rendered on the 21st 
April, 1876, for $430.17, the balance due on a promissory note, 
signed by the defendant (with two others), and dated the 
15th October, 1872. An execution was issued on this judg- 


ment on the 18th May, 1876, and was levied on the lands in 
VoL. LX, 
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controversy. Besides the lands now sued for, said execu- 
tions were at the same time levied on another tract contain- 
ing twenty acres, on which were situated the defendant’s 
dwelling-house, out-houses, ete., and which was described in 
the levy as “the south half of the north-east quarter of the 
south-east quarter” of said section sixteen. The lands levied 
on, containing in all one hundred and sixty acres, were sold 
and conveyed to said defendant by James W. Locke and wife, 
by deed dated 22d December, 1874, which recited a consider- 
ation of $2,500. They lay in one contiguous tract, except 
that the twenty-acre parcel, on which the buildings were sit- 
-uated, was separated from the other portions by a tract con- 
taining forty acres, which belonged to the defendant’s wife ; 
and, with said forty acres, making two hundred acres in all, 
were used and cultivated by the defendant as his homestead 
farm or plantation, on which he also resided. There were 
no houses, or buildings of any kind, on any part of the land 
sued for, all the improvements being placed on the twenty 
acres on which the dwelling-house was situated. 

The executions were levied on the 7th June, 1876; and on 
the 14th June the defendant filed with the sheriff an affida- 
vit and claim of exemption to the lands, as “exempt to him 
under the constitution and laws of Alabama, as an actual 
bona fide resident and the head of a family.” On the 31st 
July, 1876, the day of the sale, the defendant read to the 
crowd a written notice, forbidding the sale, and asserting his 
claim to the lands as his homestead exemption ; claiming 
eighty acres of the tract, which were described by their num- 
bers, as exempt under the constitution, and the other eighty 
acres as exempt under the act approved April 23, 1873. The 
sheriff proceeded with the sale, and sold the entire tract 
of land, dividing it into two parcels of eighty acres each ; 
and the plaintiffs in execution became the purchasers of each 
tract, at the price of $5.00 for the parcel which included the 
dwelling-house, and $50.00 for the other parcel. The sale 
was declared to be made “subject to all claim of exemption 
by the said J. C. Nelson under the constitution and laws of 
Alabama,” and was so expressed in the sheriff’s deed to the 
purchasers. The value of the entire tract, comprising the 
twenty acres on which the houses were situated, was esti- 
mated by the witnesses at from $1,600 to $2,000. 

The above being, in substance, the material facts disclosed 
by the evidence, several charges in writing were requested by 
each party, some of which were given by the court, and 
others refused ; each party reserving exceptions to the refusal 
of the charges asked by himself, and to the charges given at 
the instance of his adversary. The charges to which excep- 
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tions were reserved by the defendant, and which he here 
assigns as error, instructed the jury, in effect, that the con- 
stitution of 1868 repealed all exemption laws then of force, 
except as to existing debts; that the constitution only ex- 
empted eighty acres as a homestead, and was the only exemp- 
tion law in force up to the.passage of the act approved 
April 23, 1873, except as to debts existing when that constitu- 
tion became operative ; that the said act of 1873, enlarging 
the homestead to one hundred and sixty acres, dil not apply 
as against debts created prior to its passage, although they 
were reduced to judgment after its passage; and that the 
failure of the sheriff to have the homestead appraised and 
set apart by metes and bounds, under the claim of exemption, 
was a mere irregularity, which did not invalidate the sale, 
and was not available in defense of this action. Under the 
charge of the court, the jury returned a verdict for the plain- 
tifis for eighty acres of land. 


Wm. G. Jones, for the appellant.—1. In the consideration 
of cases involving questions of homestead exemptions, two 
cardinal principles should be kept constantly in view, and 
properly applied: Ist, that by the common law lands were 
not subject to levy and sale under legal process for the col- 
lection of debts ; 2d, that exemption laws are liberally con- 
strued in favor of the debtor. The first proposition is too 
well settled to require argument.—3 Bla. Com. 418, mar. p. ; 
2 Washburn’s Real Property, 26, 27; 4 Howard, 71 ; Hendon 
v. White, 52 Ala. 601; 3 Ala. 560; 11 Ala. 995; 1 Brickell’s 
Digest, 899, § 131. For the rule as to the liberal construc- 
tion of exemption laws, which is equally well settled, both 
here and in other States, see Watson v. Simpson, 5 Ala. 233 ; 
T he State v. Johnson, 12 Ala. 840; Ross v. Hannah, 18 Ala. 
125; Favers v. Glass, 22 Ala. 621; Allman v. Gann, 29 Ala. 
242; Webb v. Edwards, 46 Ala. 23; Freeman on Executions, 
§ om -_ cases there cited; Smyth on Homesteads, 49-54, 
S§ 2-11. 

2. The constitution of 1868 repealed by implication all 
laws then existing which were repugnant to its provisions ; 
but the laws then existing, exempting homesteads in the 
country from levy and sale under execution, were not repug- 
nant to any of its provisions, and were not repealed by it. 
The convention which framed that constitution certainly did 
not intend to repeal by it all existing exemption laws, and 
did not suppose that it had done so; else why adopt, on the 
next day, an ordinance expressly repealing the exemption 
laws then in force? This ordinance shows the construction 


which the convention itself put on the constitution, and their 
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intention in adopting it, though it may have had no validity 
as a repealing law ; and it was itself repealed—Ist, by impli- 
cation, by the act of July 29, 1868, adopting all the laws in 
the Code not in conflict with the constitution; and, 2d, b 
express words, by the act approved December 1, 1868. In 
Miller v. Marx, and other recent cases, this court has decided 
that the homestead exempted by the constitution may be 
enlarged by the legislature; and it was enlarged by the 
adoption of the laws contained in the Revised Code, which 
gave three hundred and twenty acres in the country to every 
head of a family, as the defendant was in 1872. Besides, 
the repeal of the repealing ordinance, by operation of law, 
revived the laws which had been repealed by it.—1 Kent's 
Com. 515-16, mar. p. ; Potter’s Dwarris, 159. This court, 
in the cases above referred to, decided that section 2061, 
subdivision 6, and section 3539 G, Revised Code, were repug- 
nant to the constitution of 1868, and were repealed by it, but 
said nothing about sections 2880 and 2884; and these latter 
sections were expressly mentioned and repealed by the act 
approved April 25, 1875, which clearly shows that the legis- 
lature considered them as then of force. These laws being 
of force in 1872, when the plaintiffs’ debts were contracted, 
if the subsequent act of 1873 does not apply to the case, 
determined the extent of the homestead right ; and the court 
erred in holding that it was governed only by the constitu- 
tion of 1868. 

3. But the act of April 23, 1873, applies to debts previ- 
ously contracted, and is not unconstitutional. It is a reason- 
able exemption law, passed in good faith, and affects only 
the remedy. No case can be found, which holds such a law 
to be unconstitutional. It is sustained on the same princi- 
ple which applies to statutes of limitations, laws abolishing 
imprisonment for debt, changing the rules of evidence, regu- 
lating attachments, and others, which affect the remedy only. 
Cooley on Constitutional Limitations, Ist ed., 287-8; Smyth 
on Homesteads, &e., 61-69, and eases there cited; Bronson 
v. Kinzie, 1 Howard, 311; 6 Howard, 301; Van Hoffman v. 
Quincey, 4 Wallace, 552; Sneider v. Heidleberger, 45 Ala. 126- 
34; Garrett v. Chesire, 69 N. C. 397. The principle is well 
settled, that State legislatures may pass remedial laws, 
changing, modifying, and regulating the remedies on con- 
tracts; that such laws do not impair the obligation of the 
contract, within the probibition of the Federal constitution, 
and that they apply to future remedies on debts previously 
contracted. If, under the false pretense of regulating the 
remedy, a State law attempts, in effect, to take away a lien 
which a creditor has already acquired, or to deprive him of 
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all remedy for the collection of a pre-existing debt, such law 
impairs the obligation of his contract, and is void. But, if a 
law is passed in good faith, to regulate future remedies, mak- 
ing a reasonable exemption for an impoverished debtor, and 
leaving a substantial remedy to the creditor, it will be sus- 
tained, and applied to existing debts. The intent and rea- 
sonableness of the law, to be gathered from itself and the 
circumstances under which it was passed, are the test of its 
constitutionality; and a judicious application of this test 
will reconcile most of the conflicting decisions on this ques- 
tion. 

Submitted to this test, the cases of Gunn v. Barry (15 
Wallace, 610), and the Virginia Homestead Cases (22 Grattan, 
266), were correctly decided. In the former ease, from Geor- 
gia, the debtor was in possession of the land in 1866, when 
his creditor recovered judgment against him; which judg- 
ment was, by the laws of Georgia, a lien on the land. The 
land contained about two hundred and seventy acres, and 
was worth about $1300; and the exemption law allowed the 
debtor to claim fifty acres as the head of a family, and five 
acres additional for each child under sixteen years of age, 
but not exceeding in all $200 in value. By the constitution 
of 1868, and laws passed under it, the homestead exemption 
was extended from $200 to $2,000 in value, and was unlimited 
in quantity. Of this law, the Supreme Court of the United 
States said: “ Under the cireumstances of this judgment, the 
effect of the act does not merely impair, it annihilates the 
remedy: there is none left.” In Virginia, prior to 1870, there 
was no homestead exemption, and only a few articles of per- 
sonal property were exempt; while the constitution of 1870, 
and laws passed under it, exempted all the debtor’s property, 
real and personal, to the amount of $2,000; and the law was 
keld invalid, as to existing debts, on account of this enor- 
mous and excessive increase. Unlike the Georgia and Virginia 
statutes, our act of 1873, in its practical effect, reduced the 
homestead in all cases where the value of the land was less 
than $12.50 per acre, and only increased it in the compara- 
tively few cases where the land was worth more than that 
sum. For, under the laws which were repealed by that act, 
three hundred and twenty acres were exempted, not exceed- 
ing $1700 in value; while that act reduced the exemption to 
one hundred and sixty acres in extent, without limit as to 
yalue. Statistics show that the average value of the lands 
throughout the State is much less than $12.50 per acre; so 
that this law, in its practical operation, was highly beneficial 
to creditors in a great majority of cases, and largely increased 
their remedies. How, then, can it be held that the intention 
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of the legislature in passing that act, or the act itself, in its 
practical effect, is to impair the obligation of contracts, or 
abridge the creditor’s remedy? It is not even necessary to 
invoke the principle, applied only in doubtful cases, that 
presumptions are to be indulged in favor of the good faith 
of the legislature and the validity of the law. 

4. But the lands in this case were not acquired by the 
defendant until long after the passage of the act of 1873. 
The plaintiffs had no Jien on them, and they can not be sup- 
posed to have given credit to the defendant in 1872, on the 
faith of lands which he did not then own, never had owned, 
and might never own. This court held, in Miller v. Mara, 
and other cases above referred to, that the changes made by 
the act of 1873 “ operate on all homestead exemptions which 
have accrued since April 23, 1873”; which is decisive of this 
ease. No case can be found in the books, which holds a 
homestead, acquired after the passage of a law exempting it 
from levy and sale under execution, liable to such levy and 
sale for debt, whether contracted before or after the passage 
of the law. In all the cases cited to the contrary, the debtor 
had owned the lands at the time the debt was contracted, or 
before the passage of the law creating or increasing the 
exemption. : 

5. A part of the land !evied on was undoubtedly exempt, 
and the defendant’s claim to at least twenty acres, including 
the dwelling-house, is admitted. The claim of exemption was 
regularly made and filed, and notice thereof was given at the 
sale. It wasthe duty of the sheriff, under these cireum- 
stances, if he thought the claim legal and valid, to recognize 
it, and refuse to sell; or, if he thought the claim excessive, 
then to summon there disinterested freeholders to value the 
land, and, if necessary, to set apart the homestead by metes 
and bounds. Failing to do this, the sale is void, and passed 
no title to the purchaser.—Freeman on Executions, 462-67, 
475, 545; Deloach v. State Bank, 27 Ala. 437-45 ; Ronkendorf v. 
Taylor's Lessee, 4 Peters, 349, 363; Henry v. Mitchell, 32 Mo. 
512; Dearmond v. Courtney, 12 La. Ann. 251; Gantley v. 
Ewing, 3: Howard, 707; Smith v. Cockrill, 6 Wallace, 756 ; 
Vogler v. Montgomery, decided by the Supreme Court of Mis- 
souri, January, 1874, and reported in Central Law Journal, 
vol. 1, p. 65; Collier v. Stanbrough, 6 Howard, 14. As to the 
exempt portion of the land, there can be no doubt that the 
sale was void—that the sheriff had no more power to make 
the levy or sale, than if the property had belonged to a third 
person. Itis nota mere irregularity in the exercise of a 
lawful power, but an utter want of any power or authority 
whatever ; and if the exempt property had been personal, 
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the defendant might have maintained trespass or trover 
against the sheriff, or trover or detinue against the pur- 
chaser.—5 Ala. 233 ; 9 Ala. 469; 18 Ala. 125; 22 Ala. 621; 
37 Ala. 350; 29 Ala. 240; 42 Ala. 226; 45 Ala. 454. As to 
the residue of the land, the sale was void for indefiniteness 
and uncertainty, and for the failure to comply with express 
statutory provisions, as shown by the authorities above 
cited. Public policy, which all statutory provisions are in- 
tended to effectuate, requires that, in making sales under 
judicial process, every thing should be done which is neces- 
sary to make the property bring a good price, and thus pre- 
vent such a sacrifice as is shown by the record in this case. 


Tuos. J. Seay, contra—l. “The homestead exemption 
provided in the constitution, from debts contracted after its 
adoption, is incompatable with that provided for by the 
Revised Code, section 2061, subd. 6, and section 353) G: 
The two can not stand and be administered together. The 
constitution repealed all previous statutory homestead ex- 
emptions from debts contracted after its adoption.” — Miller 
v. Marx, and Anthony v. Anthony, at the last term. Sections 
2880 and 2884, on which the appellant here relies, are not 
expressly mentioned in this extract from the opinion of this 
court, but they fall within the same principle, and must be 
held repealed by the constitution of 1868 ; and they were ex- 
pressly repealed by the act of April 23, 1873, and were not 
even operative as to debts contracted prior to the adoption 
of the constitution of 1568 when the sale in this case was 
made. 

2. The exemption laws which are in force at the time a 
debt is contracted, become a part of the contract itself, and 
adhere to it until the debt is paid ; and the homestead right, 
whenever it isclaimed,is admeasured by that law.—Jiller v. 
Marx, and Anthony v. Anthony, supra. That the property, in 
which the exemption is claimed,is acquired by the debtor after 
the passage of a subsequent law, does not change or affect the 
principle: it is the homestead right, and not a home- 
stead in any particular tract of land, which the law regards 
as a part of the contract, and which can not be enlarged by 
subsequent legislation.—Gunn v. Barry, 15 Wallace, 610; 
Grant v. Cosby, 51 Geo. 460 ; Page v. Page, 50 Geo. 597 ; Pryor 
v. Smith, 4 Bush, Ky. 379; Ladd v. Dudley, 45 N. H. 61; 
Laing v. Cunningham, 17 Iowa, 510; Bridgman v. Wileut, 4 
Greene, Iowa, 563. 

3. The defendant claimed the whole tract of land as 
exempt, and not any particular specified part of it; and thus 
there was no case made for the appointment of appraisers to 
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set apart the homestead. Moreover, the statute (Rev. Code, 
§ 2881) does not apply to homesteads under the constitu- 
tion ; and if it did apply, the sheriff’s failure to comply with 
it was a mere irregularity, which did not invalidate the sale. 


BRICKELL, C. J.—It is certainly true that, by the an- 
cient common law, personal estate only could be subject to 
the payment of debts. The reason was: “That it was only a 
chattel that was lent, and therefore the chattels of the debtor 
were liable only to pay it; and formerly men trusted one 
another no farther than they had visible chattels to answer 
the debt. The lands were not liable, because they were 
obliged to answer the duties to the feudal lord; and a new 
tenant could not be forced upon him, without his consent to 
the alienation ; and the person was not liable, because that 
was obliged by the tenure to serve the king in the wars, and 
the several lords at home, according to the distinct natures 
of their tenure.”—3 Bac. Abr. 663. The connection between 
the lord and the tenure—to secure the former the duties and 
services the fief bound the latter to render, and to prevent 
the transfer of these services and duties to another whom the 
lord had not accepted as a tenant, operated restraints on 
alienations by the act of the tenant, as well as b 
the acts of the law.—3 Black. Com. 419. This doc- 
trine of the common law was never adapted to our condition, 
or to the nature of the tenure of real estate known to our 
laws, and was never a part of our jurisprudence. The com- 
mon law of England is not, in all respects, the common law 
of this State. It was adopted, and prevails here, only so far 
as it is consistent with our institutions, and the public policy 
of the State, as deduced from our legislation.—N. & C. Rail- 
road Company v. Peacock, 25 Ala. 229; Barlow v. Lambert, 28 
Ala. 704; Simpson v. State, MSS. 

The feudal restraints on the alienation of lands, and sub- 
jecting them to the payment of the debts of the owner, the 
growth of commerce compelled legislation in England to re- 
move, long prior to the immigration of our ancestors to this 
continent. The statute of 13th Edw.1, chap. 18, gave a 
judgment-creditor a writ of elegit, by which the sheriff was 
required to extend to him one half the debtor’s lands, to be 
retained until the debt was satisfied—3 Black. Com. 419. 
The principle is well settled, that English statutes, passed 
before the emigration of our ancestors, so far as consistent 
with our institutions and government, unless repealed, con- 
stitute a part of the common law prevailing in the States of a 
common origin.—Carter v. Balfour, 19 Ala. 814; Horton v. 
Sledge, 29 Ala. 478. If it were a matter of practical import- 
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ance, there would be no room for doubt, that this statute 
was of force during the five years of organized government 
elapsing before it was in substance re-enacted by the act of 
1807, Clay’s Dig. 199, § !. This was followed by the act of 
1812, which subjected lands, tenements, and heriditaments, to 
levy and sale under execution, for the satisfaction of all judg- 
ments or decrees in courts of record; and the clerks of such 
courts were cnnen to frame the execution accordingly. 
Clay’s Dig. 205, § 17. It seems to us, therefore, the asser- 
tion of a mere iruleen, that itis, and has been, the law of 
this State, to subject lands, equally with personal estate, to 
the payment of debts; and it is certainly true that, in the 
absence of exemption by constitutional or statutory provis- 
ions, the law appropriates to the payment of debts any and 
every beneficial interest of a debtor in property, real or per- 
sonal, or in its use, whether the interest is legal or equitable, 
held jointly or in severalty.—Rugely & Harrison v. Robinson, 
10 Ala 702. It is on the iaith of this principle debts are now 
contracted, and not, as it is said they were in former times, 
on the faith of the visible chattels of ‘the debtor. If parties 
are dealing fairly, the principle is in their contemplation, 
enters into, and forms part of the contract, as certainly as if 
it was expressed in terms ; and it cannot be violated, with- 
out impairing the obligation of the contract. It is true, the 
legislature may change, alter, modify, or enlarge existing 
remedies ; or it may abolish old, and ‘substitute new reme- 
dies. Legisl: ative power, in this respect, is subject to the re- 
striction, that it cannot take away all remedy for the enforce- 
ment of existing contracts, nor substitute for former new 
remedies which — the value and benefit of such con- 
tracts.— Ginn - Biddle, 8 Wheat. 92; > Bronson v. Kinzie, 1 
~~ 311 ; We C, racken v. Hayward, 2 How. 608; Van Hoffman 
~ Quincey, 4 Wall. 552; White v. Hart, 13 Wall. 646; Walker 
Whitehead, 16 Wall. 314; Ex parte Pollard,40 Ala. T7. 
W e ean not, therefore, assent to the argument, that the 
subjection of lands by leg: il process to the payment of debts 
is mere > consequence of statutory remedies 
—and that without j imparing the obligation of contracts the 
legislature may wholly abrogate the remedy , or narrow it so 
that the property liable at the time the contract is made is 
withdrawn from its satisfaction. If the subjection of lands 
to the payment of debts was dependent wholly on statutory 
provisions, the statutes having rendered them liable, 1 
would not be competent for the legislature, by a repeal of 
such statutes, to remove the liability, nor to lessen it, to the 
prejudice of creditors whose rights had attached. The con- 


cession of such power to the legislature involves practically 
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the power to nullify the contract, which the Federal consti- 
tution interdicts. 

The question of chief importance in the present case is, 
whether the appellant’s homestead exemption is to be meas- 
ured and determined by the law in force when the debts on 
which the judgments rendered against him, for the satisfac- 
tion of which the lands were sold under execution, were con- 
tracted, or under the subsequent statute of April 23, 1873 
(Pamph. Acts of 1872-3, p. 64), which was of force when the 
lands were acquired by the appellant, when the judgments 
were rendered, and at the sale by the sheriff. In the con- 
sideration of this question, the fact that the land was ac- 
quired subsequent to the making of the contracts, and after 
the enactment of the latter statute, is not material. The 
obligation of a contract is not limited to property which the 
man may own when he enters into it; nor is there any in- 
tendment, or implication, that he shall be discharged when 
svch property is exhausted. In Sturges v. Crowninshield, 
4 Wheat. 198, it is said by Ch. J. Marswati: “It is not true 
that the parties have in view only the property in possession 
when the contract is formed, or that its obligation does not 
extend to future acquisitions. Industry, talents, and integ- 
rity, constitute a fund, which is as confidently trusted as 
property itself. Future acquisitions are, therefore, liable for 
contracts; and to release them from this liability impairs 
their obligation.” It is only through the agency of insolvent 
or bankrupt laws, that future acquisitions of a debtor may 
be relieved from liability for precedent debts. 

This fact alone distinguishes this case from numerous 
eases recently decided in this court, which declare that a 
debtor’s right of exemption is dependent on the law existing 
when the contract is made, and that without impairing its 
obligation subsequent legislation can not enlarge the exemp- 
tions of his property.— Miller v. Marz, at the last term; Wil- 
son v. Brown, MSS. These decisions but follow the decisions 
of the Supreme Court of the United States, to which obe- 
dience is due from all State tribunals, on this and kindred 
questions.— Gunn v. Barry, 15 Wall. 610; Edwards v. Kearzy 
(6 Cent. Law Journal, No. 20); Van Hoffman v. Quincey, 
4 Wall. 552; IWhitev. Hart, 13 Wall. 646; Walker v. White- 
head, 16 Wall. 314. Before these decisions, the question may 
have been involved in doubt and uncertainty, by the conflict- 
ing decisions of the courts of the several States. It must 
now be accepted as the law, that the creditor may with con- 
fidence repose on the law as it is when he contracts, and learn 
from it the property which the debtor can claim as exempt, 
and the property he may through legal remedies condemn to 
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its satisfaction—that while the legislature may modify, it 
can not deprive him of all remedy, nor, in the regulation of 
remedies, invade the obligation of the contract as it was 
made. ; 

When these contracts were made, the constitution of 1868 
was of force, and limited the homestead to eighty acres of 
land, and the dwelling-house and appurtenances thereon. 
The exemption laws existing prior to that constitution were, 
as to debts contracted subsequent to its adoption, superseded 
by it. They operated only in reference to debts contracted 
prior to the constitution, not on subsequent debts.—J/iller v. 
Marx, supra. If they applied to subsequent debts, they 
would not avail the appellant, for they were repealed by the 
act of April 23, 1873, long prior to his claim of exemption, 
and the levy and sale by the sheriff. Exemptions are statu- 
tory, or constitutional, and the law conferring them must be 
of force when they are claimed. A law giving them, which 
has been repealed, is not, and can not be, revived by a claim 
under it, though it may have been of force when the contract 
was made. The act of April 23, 1873, enlarged the home- 
stead exemption to one hundred and sixty acres, including 
the dwelling and appurtenances. It can not, without a vio- 
lation of the constitution of the United States, operate on 
debts contracted prior to its passage. 

When the sale was made by the sheriff, there was no mode 
provided for ascertaining and setting apart the homestead of 
a judgment debtor. The statute (R. C. § 2881) applied only 
to the assignment of the homestead exempt under the stat- 
utes ot which it was a part. It was directory in its terms, 
and a failure to observe them would have been mere irregu- 
larity—ground for.an application to vacate the sale, but not 
the subject of inquiry in an action by a purchaser at a sale 
by the sheriff for the recovery of the lands. The purchaser 
could, in such action, recover only the lands which were not 
exempt, if, prior to the sale, the debtor had selected and 
claimed the homestead. In the rulings of the Cireuit Court, 
we find no error prejudicial to the appellant. 

The appellees have introduced into the bill of exceptions, 
taken by appellant, various exceptions reserved by them on 
the trial, to the rulings of the court which diminished the 
recovery they claimed, and, without prosecuting an appeal, 
have assigned errors on these rulings. There is no rule of 
practice which authorizes such an assignment.—Leslie v. 
Langham, 40 Ala. 524; Wright v. Evans, 53 Ala. 103. We 
have not considered, and express no opinion in reference to 
these rulings of the Circuit Court. 


The judgment is affirmed, 
VoL. LX. 
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Brown v. Leitch. 
Action on Promissory Note, by Payee against Maker. 


1, Exemption of personal property ; waiver of.—The right to claim an exemp- 
tion of personal property, secured to debtors by constitutional and statutory 
provisions, is a personal privilege, which the debtor may waive; and it is 
waived, under the laws existing on the 8th April, 1874, by a stipulation in a 
promissory note in these words: ‘In consideration of supplies furnished, for 
which this note is given, I hereby waive all right to exemptions under the laws 
of Alabama.” 

2. Form of judgment on note waiving exemption.— Reversing the judgment of 
the court below, and holding that the waiver of exemptions contained in the 
note sued on, which was dated April 8, 1874, was valid, the court ordered the 
following words to be added to the judgment in favor of plaintiff: ‘And 
against this judgment, and the execution to be issued thereon, there is no ex- 
emption of personal property of the defendant.” 


Appeal from the Cireuit Court of Sumter. 

Tried before the Hon. Luruer R. Sarru. 

This action was brought by S. & A. Brown, suing as_ part- 
ners, against H. B. Leitch; was commenced on the 24th Feb- 
ruary, 1876; and was founded on a promissory note, signed 
by the defendant, in these words: “ Livingston, Ala., April 
8, 1874. One day after date, I promise to [pay to] the order 
of 8. & A. Brown one hundred and fifty 90-100 dollars, value 
received ; negotiable and payable at Livingston, Alabama, 
with interest 10 per cent., from January 1, 1874; and in con- 
sideration of supplies furnished, for which this note is given, 
|I| hereby waive all right to exemptions under the laws of 
the State of Alabama.” There was a demurrer to the com- 
plaint, which was overruled by the court; and the defendant 
then pleaded three special pleas: 1st, usury; 2d, that the 
note was executed prior to the statute authorizing judgments 
on notes waiving exemptions ; 3d, that the note having been 
executed prior to the passage of the said statute, the plain- 
tiff was not entitled to judgment on it as on a note executed 
after the passage of that statute. The plaintiffs confessed 
the plea of usury, and demurred to the other pleas, but the 
record does not show the action of the court on their de- 
murrer. On the trial, as the bill of exceptions shows, the 
plaintiffs read the note to the jury, and it was the only evi- 
dence in the case. The court charged the jury, at the instance 
of the defendant, “that the defendant did not, by said note, 
waive all rights of exemptions as to personal property, so as 
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to prevent him, when his property is levied on, from having 
the same exempted to him, by duly claiming the same as the 
law directs ;’ and that, the note having been executed prior 
to the passage of the act approved March 14, 1876, the third 
section of which prescribes the form of judgments on notes 
containing waivers of exemption (Code of 1876, § 2849), the 
plaintiffs were not entitled to have the waiver entered as a 
part of the judgment under the provisions of that act. These 
charges, to which the plaintiffs excepted, are now assigned 
as error. The jury returned a verdict for the plaintiffs, for 
the principal of the note, without interest; and the court 
thereupon rendered judgment in their favor, but refused to 
state in the judgment that the right of exemption was waived ; 
and this refusal is also assigned as error. 


Brace & Txorteton, and James Conns, for appellants.— 
Exemption laws confer a privilege on the debtor, which he 
may forfeit or waive; and a creditor may lawfully contract 
for such waiver. When thus waived, the waiver becomes a 
part of the contract, and the courts will enforce it. This 
right existed before the adoption of the present constitution, 
or the passage of the act of March 14, 1876; and the courts 
had the inherent right to modify and mould their process 
and orders, so as to make them conformable to law and jus- 
tice.—Rev. Code, § 638; Bibb v. Janney, 45 Ala. 335; Bell v. 
Davis, 42 Ala. 460; Ross v. Hannah, 18 Ala. 125; Pool v. 
Reid, 15 Ala. 826 ; Jordan v. Autrey, 10 Ala. 276; Smyth on 
Homestead and Exemptions, $$ 526, 527, 535. The said act 
of March 14, 1876, is remedial only, and applies to actions 
pending at the time of its passage, as well as to actions sub- 
sequently commenced.—Code of 1876, § 2849. 


CuapMAN & Sairn, contra. (No brief on file.) 


STONE, J.—When the note which is the foundation of 
the present suit was executed—April 8, 1874—the constitu- 
tion of 1868, art. xtv., section 1, and the act “to regulate 
property exempted from sale for the payment of debts,” ap- 
proved April 23, 1873—Pamph. Acts, 64—defined the right 
and measure of exemptions. The language of the constitu- 
tion is: “ The personal property of any resident of this State, 
to the value of one thousand dollars, to be selected by such 
resident, shall be exempted from sale on execution, or other 
final process of any court, issued for the collection of any 
debt contracted after tle adoption of this constitution.” 
The language of the statute is: ‘‘ That the personal property 


of any resident of this State, to the value of one thousand 
VoL. LX. 
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dollars, to be selected by such resident, shall be exempted 
from levy and sale under execution, or other process for the 
collection of debt.” In Miller v. Marx, at December term, 
1876, we decided, that the exemptions secured under the 
constitution of 1868 were constitutional legislation, and self- 
executing. There is no material difference in the clause of 
the constitution of 1868, and the section of the statute of 
1873, copied above. 

In the note sued on in this case is the following clause: 
“And in consideration of supplies furnished, for which this 
note is given, [I| hereby waive all right to exemptions under 
the laws of the State of Alabama.” ‘The appellant contends, 
that this waiver is valid as to the personal property of the 
debtor; and this presents the only question in this cause. 
It will be observed that the words, “to be selected by such 
resident,” are found alike in the constitution and in the 
statute. The claim and selection must be made by the de- 
fendant himself; and if he fails to assert the claim, he there- 
by forfeits it—/oss v. Hannah, 18 Ala. 125; Gresham v. 
Walker, }0 Ala. 370; Bell v. Davis, 42 Ala. 460. The right 
to claim personal property as exempt is a mere personal 
privilege.— Vickles v. Tousley, 1 Cow. 114; Earl v. Camp, 
16 Wend. 563; Smith v. Hill, 22 Barb. 656; Dodson’s appeal, 
25 Penn. St. 232; Hberhart’s appeal, 39 Penn. St. 509, 513 ; 
Com. v. Boyd, 56 Penn. St. 402. 

In Bowman v. Smiley, 31 Penn. St. 225, the court said: 
“ Notwithstanding the doubts which have been sometimes 
expressed, it is now generally conceded, that the statutory 
privilege of the exemption of a portion of his property, from 
levy and sale under execution, is one which a debtor may 
waive. When made at the time the debt is created, the 
waiver is based upon the same consideration as that upon 
which rests the liability to pay, and is therefore irrevocable. 
Such a waiver is a contract, that, so far as regards the 
judgment creditor in whose favor it is made, the debt shall 
be collectible in the same manner as if the act of April 9, 
1849, had never been passed.” 

In Bibb v. Janney, 45 Ala. 329, a laborer had drawn an or- 
der, or bill of exchange, on his employer, to be paid out of 
his wages; and the question was, whether this was a waiver 
of his right to claim this sum due him for wages, as exempt 
under the statute. This court said: “The drawing of the 
bill of exchange on Janney, if not an absolute appropriation 
of the money due by him to the drawer, was at least a 
waiver of its exemption from application to his debts under 
legal process. Otherwise, it would open a door to fraud, and 
create distrust, which often would be as damaging to the 
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debtor as to the creditor. What else can the debtor mean 
by drawing on his wages, than to declare to the person with 
whom he deals that he will not assert any existing right he 
may have to the funds, to the prejudice of his creditor, from 
whom he is then receiving a valuable equivalent ?” And the 
claim of exemption was disailowed.—See, also, Smyth on 
Exemptions, § 535. 

The exemption of personal property, under the provisions 
of the constitution and statute copied above, is to residents 
of this State. No other person than such resident is men- 
tioned as having any interest in the exemption. It is mani- 
fest that the owner of such exempt personal property can 
sell, and thus part with such property, and no other person 
can gainsay his right. When the owner dies, his claim of 
exemption of personal property is not transmitted, but dies 
with him. True, if he has a wife or minor child, an inde- 
— right of exemption, in some conditions, — up ; 

ut this is a right secured to such wife or minor child, not a 
continuance of the husband’s right.—See Childs v. Jones, 
at present term. We think the waiver in the present case 
must be held valid and binding. 

The judgment of the Circuit Court is reversed, and a judg- 
ment here rendered, adding to the judgment-entry this clause : 
“And against this judgment, and the execution to be issued 
thereon, there is no exemption of personal property of the 
defendant.” 

Let the appellee pay the costs of this appeal. 


Harkins v. Hughes. 


Bill in Equity against Executor, by Creditor of Testator’s 
Widow. 


1. Decedent's estate; creditor's remedy against executor or administrator.—The 
remedy of creditors of a testator or intestate, to enforce payment of their 
debts out of his estate, is, exclusively, in the absence of equitable circumstan- 
ces, by action at law against the executor or administrator in bis official char- 
acter ; and the same principle applies to creditors of another person, whose 
debts are by the will charged on the testator’s estate. 

2. Construction of will chargi uf widow's debis on property. —Where a testator 
bequeathed certain property, realand personal, to his wife for life, and on her 
death, ‘after defraying her funeral expenses and paying her just debts,” to be 
equally divided among his three children, to whom the residue of his property 
was also bequeathed, charged with the payment of his own debts ; held, that 
the debts of the widow were charged only on the property in which she had an 
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estate for life, and not on the testator’s estate generally, and that the executor 
could not be charged with them iu his representative character. 

3. Evecutor’s assent to legaey.—When an executor assents to a legacy of an 
estate for life, and delivers the property to the person to whom it is thus be- 
queathed, this operates as an assent to the legacy of the remainder, and 
divests him of all title as executor ; and if the property is delivered back to 
him on the.leath of the tenant tor life, he holds it as bailee of the remainder- 
men, and not as executor. 

4. Right of retainer by executor.—The executor has a right to retain, out of 
the ussets which come to his hands, the amount of a debt due to him from 
the testator, or a debt due to him which is, by the terms of the will, charged 
on the property; and if, without retaining, he parts with the possession of the 
property, he cannot charge it with his debt in the hands of the person to whom 
he delivered it, without showing some excuse for his negligence and laches. 


APPEAL from the Chancery Court of Pickens. 

Heard before the Hon. A. W. Dituanp. 

The bill in this case was filed on the )0th June, 1875, by 
kh. J. Hughes, against Charles 8. Harkins, as executor of the 
last will and testament of Archibald Hood, deceased, to 
compel the payment by said executor, out of the assets of said 
estate, of adebtwhich the complainant claimed to hold against 
Mrs. Martha A. Hood, deceased, who was the widow of said 
testator, for care and attention during her last illness, 
amounting to $175. The testator died in said county, in 
March, 1571, and his last will and testament was there duly 
admitted to probate soon after his death. His will contained 
the following provisions: “First, I give and bequeath to my 
beloved wife, Martha A. Hood, the use and improvements of 
my dwelling-house, with all the furniture belonging thereto ; 
also, my plantation, consisting of 529} acres, more or less, 
embracing the place where I now live; also, I will and be- 
queath unto her two horses, or mules, as she may prefer ; 
also, two cows and calves, and corn and meat, sufficient in 
quantity to support her twelve months after my death. I 
will and bequeath unto her, also, $500 in money, to have and 
to hold the same to her for and during her natural life-time. 
Second, After my decease, if there should be a remainder 
after defraying all my funeral expenses, and paying my just 
debts, I will and bequeath that it be equally divided among 
my children ; they to have and to hold to their heirs, execu- 
tors, administrators, and assigns, forever. Third, After the 
death of my beloved wife, I will and bequeath, after pay- 
ing her funeral expenses, and paying her just debts, the 
above-named property, set apart for her use and benefit dur- 
ing her natural life-time, the same, or the amount (?) thereof, 
to be equally divided between Mary W. Hood, William A. 
Hood, and Samuel F. Hood. Fourth, I will and bequeath 
that Mary W. Hood, William A. Hood, and Samuel F. Hood 
live with, and see that my wife is taken care of during her 
natural life-time. Fi/th, 1 nominate C. 8. Harkins to be the 
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executor of this my last will and testament. In witness 
whereof,” &e. 

A copy of this will was made an exhibit to the bill, and 
the answer admitted that the exhibit was a correct copy’ but, 
as set out in the transcript, the 4th item was entirely omit- 
ted,and is copied above from the bill; and the word “amount” 
in the 3d item, as copied from the exhibit, is written “ve- 
mainder” in the bill. The bill alleged that Mrs. Hood, the 
widow, “after the death of her said husband, entered into 
the possession and enjoyment of some of the property be- 
queathed to her for life by her said husband, and held the 
same, or part of it, up to the time of her death, which oc- 
curred on the 30th September, 1873 ;’ “that she remained 
upon the plantation, the use of which was bequeathed to her 
by her husband’s will, until about the year 1872, when she 
removed to the house of complainant, where she continued 
to reside up to the time of her death ;” that she found it nec- 
essary to make this change of residence,” in order to obtain 
the care and attention her health and general condition re- 
quired ;” that the complainant and his family served and 
waited on her, supplying her wants, and bestowing all neces- 
sary care and attention during her last illness, which contin- 
ued about seven months ; that these services were worth $175, 
and had never been paid ; that he had presented his account 
to said executor, who refused to pay it. It wasalleged, also, 
that the widow duly executed and published her last will and 
testament, which was regularly admitted to probate after 
her death, and of which the complainant was appointed the 
executor, and, in the discharge of his duty, “turned over to 
the said Harkins, as executor of said Archibald Hood, the 
property bequeathed to her for life by her said husband ; 
that same Harkins received the same, and divided it among 
the legatees of said Hood ; and said property, complainant 
claims, was charged with the payment of the just debts of the 
said Martha A. Hood.” The prayer of the bill was, “that 
an account be taken of what is due and owing to complain- 
ant on said debt, and that the said defendant may be decreed 
to pay the same ; that, if said defendant shall not admit as- 
sets of said testator sufficient to answer thesame, then that 
an account may be taken of the assets and effects of said 
testator’s estate which have been received by said defend- 
ant, and that the same may be applied in due course of ad- 
ministration; and that the trusts of said will may be 
required to be executed by the said defendant ; and that the 
complainant’s claim, debt, or charge, may be decreed to be 
paid to him, with all cost and expenses,” &c. ; and for other 


and further relief. 
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The defendant demurred to the bill, for want of equity, 
for want of proper parties, and because complainant’s rem- 
edy, if any he had, was at law; but the chancellor overruled 
the demurrer. ‘The defendant also answered, admitting the 
execution of the will, and all the material facts above stated ; 
alleging that he had not paid the complainant’s debt or 
claim, because the testator’s estate in his hands was not 
chargeable with it; and because the complainant ought to 
have retained for his debt out of the assets of the estate in 
his hands, before delivering the property to the legatees 
under the widow’s will; and because the widow’s estate was 
indebted to his testator’s estate, on account of the $500 in 
money, which he had delivered to her, and which had not 
been returned to him by her executor ; and he pleaded this 
as an equitable set-off. He admitted that he had paid the 
physician’s account, and the funeral expenses of the widow; 
and said that he did so, because the complainant had repre- 
sented that her estate was not able to pay those debts. It 
is unnecessary to notice the evidence, or the questions of 
fact which were litigated before the chancellor. 

On final hearing, on pleadings and proof, tie chancellor 
rendered a decree, for the complainant ; and his decree is now 
neg mg - error, together with the overruling of the demurrer 
to the bill. , 


M. L. Sranset, for the appellant.—The funeral expenses 
and the debts of the widow were charged by the will, not on 
the testator’s estate generally, but on the property which was 
bequeathed to her for life. Her executor had this property 
in his possession, and it was his right and duty to retain the 
amount of the charge on it which he now seeks to enforce out 
of the estate ; and if he failed to do so, he can not now com- 
pel payment out of the testator’s estate. His debt is extin- 
guished by operation of law.—Aimball v. Moody, 27 Ala 130; 
Glenn v. Glenn, 41 Ala. 589; Diaughan v. French, 4 Porter, 
352-64; 2 Greenl. Ev. § 349. 


L. M. Strong, contra.—The bill is not wanting in equity, be- 
ing ‘filed for the purpose of enforcing the trusts of the will, 
the payment of debts and charges, and marshalling the 
assets.— Perry on Trusts, 94, § 1214 12 Cush. 448; 23 Pigk. 
313 ; 2 Pick. 460 ; Curtis’ Eq. Pr. 46,47. The defendant ac- 
cepted the trust, and he should be required to perform all 
the duties imposed.—2 Story’s Equity, $$ 1065, 973 ; 19 Ala. 
816, 259; 38 Ala. 695. Where the testator charges his lands 
with the debts of a third person, he will be regarded as hav- 
ing made them his own, and interest will be recoverable 











320 SUPREME COURT (Dec, Term, 


{Harkins v. Hughes. } 


from his death.—Redfield on Wills, pt. 2, pp. 565-6; 16 
Vesey, 393. The will shows, very clearly, an intention to 
charge the widow's debts on the testator’s estate; and the 
defendant himself acted on this construction, in paying the 
funeral expenses and the doctor’s bill. He cannot be allowed 
— paying some of the debts, and repudiating 
others. 


BRICKELL, C. J.—The bill was filed by the appellee, as 
a creditor of Martha A. Hood, deceased, the widow of 
Archibald Hood, deceased, against the appelllant as ex- 
ecutor of the will of said Archibald, to compel him, 
from the assets of his testator, to pay the debt owing by said 
widow at her death. The will of Archibald Hood contains 
these clauses: The first is a devise of real estate, and a be- 
quest of personal property, including five hundred dollars in 
money, to his widow, said Martha A., during her life ; the 
second is a devise and bequest of the residue of his estate, 
after the payment of his debts and funeral expenses, and 
the setting apart to his widow of the property, real and per- 
sonal, given her for life, to be equally divided between his 
children ; and the third provides that, after the death of his 
widow, and after defraying her funeral expenses, and paying 
her just debts, the property given her for life should be 
equally divided between those persons who are named. 
The appellant, as executor, assented to the devise and 
bequest to the widow, surrendering to her possession of 
the property, real and personal, and ‘paying her the money 
bequeathed. After the death of the widow, the appellee, as 
her executor, without retaining for the debt due him from 
her, returned to the appellant the property in which the 
widow had a life-estate, except the money, which may have 
been partially refunded; and he divided it among the remain- 
dermen. 

1. An executor, or administrator, is not suable in his re- 
presentative capacity, unless it is ona claim or demand aris- 
ing from the act or default of the testator, or intestate ; or 
on claims and rights of distributees or legatees to participate 
in the distribution of the assets.—2 Redf. Wills, 251. The 
remedy of creditors of the intestate, or testator, against him, 
inthe absence of special facts or circumstances rendering it 
inadequate, is exclusively in courts of law. It is certainly 
true that a testator may charge his estate with the debts of 
a third person, and a resort to equity may be necessary to 
enforce the charge. As this is the theory of the bill, we will 
inquire how far such charge has been created. 

2. Wecan not assent to the argument, that the testator 
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has converted the funeral expenses, and debts of the widow 
owing at her decease, into his own debts. If the argument 
was admitted, it would be fatal to the appellee’s right of re- 
covery in the present suit. The remedy would be against 
the appellant at law, in his representative capacity ; and, so 
far as appears, that remedy would be adequate, excluding 
equitable interference. The funeral expenses and debts of 
the widow are charged on the property in which she had a 
life-estate, and the residue of the estate—that which passes 
to the testator’s children under the second clause of the will 
—is not subject to the charge. The testator contemplated the 
existence of such residue, and subjects it to no other charge 
than the payment of his own debts and funeral expenses. 
The gift to his children is of an entire, not a partial interest, 
and there is no indication of any purpose to postpone its 
possession or enjoyment until the death of the widow. Nor 
is there any indication of a purpose to subject it to diminu- 
tion or exhaustion by any act of the widow, as it would be if 
it was charged with the payment of her debts and funeral 
expenses. This residue is that part of the testator’s estate 
remaining after the payment of his debts and funeral ex- 
penses, and after the property, real and personal, devised 
and bequeathed to the widow for life, has passed to her, and 
vested in possession. The remainder in the property de- 
vised and bequeathed the widow for life can not, in express 
terms, take effect, until her funeral expenses are defrayed, 
and her just debts are paid. Until they are paid, the remain- 
dermen could not compel the surrender of the property to 
them. 

It cannot be insisted that the children, who take the resi- 
due under the second clause of the will, could not have com- 
pelled its payment and delivery to them, after the lapse of 
eighteen months from the grant of letters testamentary, 
though the widow was in life; nor that there would have 
been any right in the executor to have required from them 
bonds to refund, for the payment, at the death of the widow, 
ef her debts, &c. It is too plain for doubt or controversy, 
that the funeral expenses and debts of the widow are charge- 
able only on the property in which she had a life-estate. 
They are not debts of the testator, with which the appellant 
can be charged in his representative —— If any part 
of the property in which the widow had a life-estate was in 
his possession as executor, he would be, with the remainder- 
men, subject to a suit to enforce a charge against it for the 
payment of the debts. But there was none in his possession. 
He had assented to the devise and legacy to the widow, de- 
livering the property to her ; Suaeny assenting, not only to 
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the gift of the life-estate to the widow, but to the gift to the 
remaindermen ; divesting himself of all title, and clothing 
the life-tenant and remaindermen with the entire estate, legal 
and equitable.— Hunter v. Green, 22 Ala. 3.6; Nixon v. Rob- 
bins, 24 Ala. 663; Gibson v. Land, 27 Ala. 117. 

It is not of any importance that, on the death of the widow, 
the property was delivered to the appellant. His title and 
duty as executor was not thereby restored. He was, at the 
election of the remaindermen, their bailee ; and, when he 
surrendered it to them, he was acquitted from all liability. 
Nor is it material, that the appellant may, as executor, have 
paid debts of the widow owing to other persons. Such pay- 
ments were made in his own wrong, under a misconception 
of his authority and duty ; have in them no element of es- 
toppel, and afford no reason for compelling him to further 
wrong. 

4. There is still another ground, fatal to the appellee’s right 
of recovery. The property, charged with the payment of the 
debts of the widow, on her death passed into his possession, 
as her executor. His right to retain for his own debt, from 
that property, stands upon the same ground as his right to 
retain from the personal assets of his testatrix. Without 
payment of the debt, the remaindermen could not have com- 
pelled him to surrender. Voluntarily he surrenders the 
ar ped to a bailee of the remaindermen ; for in no other 
ight could the appellant be regarded. An executor or ad- 
ministrator, with full knowledge of outstanding debts, volun- 
teering to pay legacies, or make distribution, can not, if the 
assets prove deficient, compel the legatee or distributee to 
refund.—2 Redf Wills, 556; 2 Lomax on Ex’rs,297; Alexander v. 
Fisher, 18 Ala. 374. The rule is not inflexible; but there must be 
some fact or circumstance,relieving the executor or administra- 
tor from the presumption of negligence, and evincing good faith 
on his part, or it can not be departed from. The rule applies 
to the present case ; it was the fault of the appellee that he 
did not retain for his debt—he had the assets chargeable 
with it, and voluntarily surrendered them. If he sustains 
loss, it is his own neglect which inflicts it, as itis the want of 
prudence of the man who, with full knowledge of all the facts, 
pays money for which he is not liable. 

The decree of the chancellor must be reversed, and a de- 
cree here rendered dismissing the bill, at the costs of the 


appellee in this court, and in the Court of Chancery. 
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Marlowe & Wife v. Benagh. 


Bill in Equity to establish, reform, and foreclose Mortgage. 


1. Conclusiveness of decree in chancery, affirmed on appeal.—A decree in a 
chancery cause, rendered on final hearing on pleadings and proof, as to the 
relative priority of two mortgages, having been affirmed by this court on 
appeal, the question of priority is definitely settled in the cause, and can not 
be re-opened, by petition filed in the court below by one of the parties, on 
grounds not presented on the former hearing. 

2. ILlomestead exemption; claim to proceeds of sale of, as betiween two mortga- 
gees. —Under a bill in equity to settle the relative priority of two mortgages, 
and to have them foreclosed by a sale of the mortgaged property, which was 
the town residence of the mortgagor, and brought $7,000 at the register’s sale; 
the second mortgagee can not claim $2,000 of the proceeds, on the ground 
that his mortgage, which was signed by the mortgagor and his wife jointly, 
was a valid alienation of the homestead, and the first was not. 


AppEAL from the Chancery Court of Tuskaloosa. 

Heard before the Hon. CHARLES TURNER. 

The bill in this case was filed on the 29th January, 1873, 
by Mrs. Mary C: Benagh, against William A. Battle and wife, 
N. P. Marlowe and wife, and A. B. McEachin; and sought 
to establish a mortgage executed to the complainant by said 
W. A. Battle, to correct a mistake in the description of the 
property conveyed by it, to settle the equities between the 
complainant’s said mortgage and another mortgage on the 
same property in favor of Mrs. Marlowe, to have the com- 
plainant’s mortgage declared a first lien on the property, 
and to have the property sold in satisfaction of the mortgage 
debts. The mortgage which the bill sought to establish was 
siven to secure the payment of a promissory note for $4,860, 
borrowed money, of even date with the mortgage, January 
4th, 1870, and payable twelve months after date, conveyed 
several town lots in Tuskaloosa, on which was situated the 
residence of said W. A. Battle, the mortgagor, and was signed 
by him alone. Mrs. Marlowe’s mortgage, which conveyed 
the same property, was dated the 4th January, 1871, was 
given to secure the payment of $5,967.50, borrowed money, 
and was signed and acknowledged by said Battle and wife. 
The complainant’s said mortgage was in fact delivered up 
and cancelled, on the renewal of the debt, and another mort- 
gage taken in lieu of it, on the 5th January, 1871, on the 
same property, and on a tract of land known as the “Perkins 
plantation.” This was done by her attorneys; and the 
material question in the case, as shown by the pleadings 
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and evidence, was, whether it was done with the knowledge 
and approval of the complainant. This tract of land had 
been bought by said Battle from the administrators of the 
estate of C. H. Perkins, deceased, but only about $3,000 or 
$4,000 of the purchase-money had been paid, leaving an un- 
paid balance of $8,000 to $9,000. This tract of land was 
afterwards sold, and bought by one McLester, at the price 
of $12,000; but no part of the purchase-money was received 
by the complainant on her debt, she having entered on the 
records a release of the lands from any claim under her 
mortgage ; and the validity and effect of this release, and 
the circumstances attending the execution of it, were con- 
troverted questions in the case. On the 28th February, 1872, 
William A. Battle and wife executed another mortgage to 
the complainant, as additional security for her debt, convey- 
ing another tract of land of one hundred and sixty acres, ten 
or twelve mules, and other personal property; and also 
delivered to her, as a partial payment, or as security, the 
acceptance of Alfred Battle for $3,000; and it was insisted 
on the part of the defendants, Marlowe and wife, that this 
accepted draft was given and received in consideration of 
the complainant's release of the Perkins lands from her 
mortgage. Marlowe and wife answered the bill; insisting 
on the priority of Mrs. Marlowe’s mortgage, and alleging 
that, at the time her money was loaned, it was on the express 
understanding and agreement that she was to have a first 
mortgage on the residence of said Battle, and that the com- 
plainant had full knowledge of all the facts, and approved 
and ratified every thing that her attorneys had done. 

On final hearing, on pleadings and proof, at the August 
term, 1873, the chancellor (Hon. A. W. Dittarp) rendered a 
decree for the complainant, holding that her mortgage of 
January 4, 1870, had never been cancelled or released, but 
was still a valid and subsisting lien on the property con- 
veyed, “and prior in point of time and equity to all other 
liens mentioned in the pleadings.” He therefore directed a 
sale of the property by the register, and also ordered him to 
institute an action at law on the accepted draft for $3,000, 
and to bring the money, when collected, into court; and 
ordered a reference as to the question of usury in either or 
both of the mortgage debts. A sale of the town residence 
was made under this decree, Mrs. Marlowe becoming the 
purchaser, at the price of $7,000; and the register’s report 
of the sale was confirmed by the court. On appeal to this 
court, by Marlowe and wife, the chancellor's decree was 
affirmed on the 15th February, 1875.—See the report of the 
case, 52 Ala. 112. On the 5th November, 1875, Marlowe and 
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wife filed their petition in the court below, in which, after 
stating the proceedings had in the cause, and the affirmance 
of the chancellor’s decree by this court, “but without set- 
tling or directing the manner in which said funds shall be 
distributed between the several mortgagees,” and that the 
moneys had all been collected and paid into court,—they 
prayed an order or decree, “directing the register to dis- 
tribute said. funds now in court as follows: that the sum of 
$5,000, together with the sum of $161.40, back taxes on said 
house and lots paid by them, of said proceeds of sale, be 
paid over to your petitioners by said register, and the bal- 
ance of said proceeds, less said back taxes, be paid to said 
Mary C. Benagh.” ‘The petition stated, as grounds for the 
relief prayed, that Mrs. Benagh accepted the $3,000 draft, 
on which a judgment had been obtained against Alfred Bat- 
tle, as a partial payment of her debt, and in consideration 
of it released her mortgage on the “ Perkins plantation ;” 
and that her mortgage, not being executed by said W. A. 
Battle jointly with his wife, did not convey his homestead 
exemption in the mortgaged lands, while Mrs. Marlowe’s 
mortgage was a valid alienation of the homestead. The 
chancellor sustained a demurrer to the petition, and dis- 
missed it; and also overruled and refused a motion, then 
submitted by said Marlowe and wife, asking that they be 
allowed to file a cross-bill as to these matters. The decree 
on the petition, and the refusal to allow a cross-bill to be 
filed, are now assigned as error. 


Van Hoose & PowE 1, for appellants.—On the first hear- 
ing in this case, the chancellor reinstated the complainant’s 
mortgage, declared its priority over that of Mrs. Marlowe, 
and ordered the funds to be brought into court for distribu- 
tion ; and this court only affirmed the chancellor’s decree on 
these points. The assignments of error on that appeal, and 
the printed argument submitted for the appellants, embraced 
the two questions now presented by the petition; and an 
application for a rehearing was then filed, asking the court 
to decide these questions. Under these circumstances, the 
questions not having been determined, the defendants were 
entitled to present them by petition.—1 Barbour’s Ch. Pr. 
578; Cowles & Ledyard v. Andrews, 39 Ala. 129; Rule of 
Chancery Practice, No. 102. The original bill brought in 
the contesting mortgagees, and asked to have the equities 
settled, and the assets marshalled; and no cross-bill was 
necessary.— Taunton & Brook v. McIntosh, 46 Ala. 619. If 
a cross-bill was necessary, the refusal to allow it was error. 
Story’s Eq. Pl. § 396. That the complainant was chargeable 
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with the $3,000 draft, in consideration of which she released 
her mortgage on the Perkins lands, can not be doubted.—1 
Story’s Equity, $$ 502, 635-38 ; 1 Hilliard on Mortgages, pp. 
343-4, $$ 30, 31, p. 367, $$ 35, 88,93. As an alienation of the 
homestead, the complainant’s mortgage was void, because 
the mortgagor’s wife did not-join with him in executing it ; 
while Mrs. Marlowe’s mortgage, being executed and acknowl- 
edged by husband and wife jointly, was a valid alienation of 
the homestead. Under the decree, the property was sold 
under both mortgages, and the purchaser acquired a good 
title to the homestead. To the extent of $2,000, the value 
of the homestead, the complainant can assert no claim to 
the proceeds of sale. 


[Dec. Term, 


Harerove & Lewis, contra.—The points which the petition 
seeks to re-open, have been already adjudicated, and are 
concluded by the former decree in this case. As to the 
release of the Perkins lands, if there were any merit in the 
ground taken by the petition, it ought to have been presented 
by cross-bill at the proper time.—Cullwm v. Erwin, 4 Ala. 
452; Revised Code, § 3367. But the release amounted to 
nothing, since the mortgage on the Perkins lands was worth 
nothing.—6 Paige, 35; 2 Barbour’s Ch. 151; 30 N. Y. 428. 
The acceptance of Alfred Battle was taken only as additional 
security, and it has never been collected ; if collected, it will 
be paid into court. The claim advanced on account of the 
homestead exemption is settled by the decision of this court, 
at its last term, in the case of Miller v. Mare. 


STONE, J.—The bill in the present case was filed to estab- 
lish and foreclose a mortgage, alleged to have been made by 
Battle, January 4th, 1870, to secure a debt to Mrs. Benagh, 
therein described. Marlowe and wife, charged to be mortga- 
gees of the same property, were properly and necessarily 
made parties. A debt to Mrs. Benagh was a fundamental 
fact, to uphold the mortgage, and the bill for its foreclosure. 
The existence, description, and amount of that debt were 
averred in the bill. Marlowe and wife controverted com- 
plainant’s right to recover, and to a first lien—not on the 
ground that the alleged debt was not justly owing and un- 
paid; nor on the ground that Battle had a homestead in the 
premises, which was not conveyed by the mortgage to Mrs. 
Benagh, but was conveyed by the mortgage to Mrs. Mar- 
lowe.— McGuire v. Van Pelt, December term, 1876. The de- 
fense was vested on the ground, that the mortgage to Mrs. 
Benagh, of January 4th, 1870, was cancelled, a mortgage 


made to Mrs. Marlowe, bearing date January 4th, 1871, and 
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a second mortgage—all on the same property—made to Mrs. 
Benagh, bearing date January 5th, 1871. The real subject 
of contestation was, whether the first mortgage, that of Jan- 
uary 4th, 1870, had been cancelled by authority of Mrs. Be- 
nagh. On this central controversy much testimony was 
taken, and it bears evidence of very deep, if not acrimonious 
feeling. The chancellor decreed in favor of complainant, 
setiling every question in the cause, except the question of a 
small amount of usury, and the amount due complainant on 
her note. That decree was final; and after its rendition, an 
appeal was prosecuted to this court, and the chancellor’s 
decree in all things affirmed.—See Marlowe v. Benagh, 52 Ala. 
112. All questions theretofore decided by the Chancery 
Court, and affirmed by this court, were thereby placed be- 
yond the power of the chancellor to review; and even beyond 
the power of this court to reconsider, coming before us as 
the present questions do. The case was not remanded on 
the former hearing, but remained open in the court below, 
simply for the purpose of ascertaining the several amounts 
due, and of executing the decree. 

We agree fully with the chancellor, in holding that, in the 
state in which the case then stood, the petition filed could 
not be entertained. Its object was to retry the cause on the 
merits, and on grounds which, if they exist at all, ought to 
have been pleaded and tried on the first hearing on the 
merits. It would be subversive of fundamental rules, to allow 
a defendant to experiment with one defense on the merits, 
through all the stages of pleading, evidence, and final decree— 
yea, of affirmance in this court; and, failing in that, to per- 
mit such party, by petition, to introduce and have a second 
trial, on another defense, equally meritorious with the first, 
which, if true, existed and was known before the bill was 
filed. Such is not the office of a petition.—See 2 Dan. Ch. 
Practice, $§ 1603; Cowles v. Andrews, 39 Ala. 125. 

We do not wish to be understood as affirming that the 
defense, if made in the first instance, would have availed any 
thing. There was nothing in the claim of homestead.—See 
Miller v. Marx, and Watts v. Burnett, at December term, 
1876. And the proof tends to show that no injury was done 
Mrs. Marlowe by the release of the mortgage on the Perkins 

lace. 

We have noticed all the questions that are before us, and 
we find no error in the decree of the chancellor on the peti- 
tion. 
Affirmed. 
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Coleman et al. v. Ormond. 
Action on Official Bond of Register in Chancery. 


1. Official bond of register in chancery ; liability of sureties for moneys collected 
by him as custodian, cr special receiver.— Under our practice and laws, the duties 
which, in England, pertained to masters and registrars in chancery, are 
blended, and devolved on the register, and he is the proper person to be ap- 
pointed the custodian, or special receiver, of a fund or choses in action in 
court ; and for moneys received by him in that capacity, and not accounted 
for, the sureties on bis official bond as register are responsible. 


AppEAL from the Circuit Court of Greene. 

Tried before the Hon. Lurner R. Srru. 

The facts of this case were thus stated in the opinion of 
the court, as delivered by Bricke LL, C. J.:— 

“William F. Pierce, having been appointed register of the 
Chancery Court of Greene county, on the 22d day of July, 
1872, executed a bond, payable and with condition as re- 
quired by law, for the faithful performance of his duties as 
such register, in which the appellants and others joined as 
his sureties. Prior to, and at the time of his appointment, 
there was pending in said court a cause, entitled, according 
to the transcripts found in this record, ‘Mary G. Pickens v. 
H. L. Goodrum, in which was involved a trust fund that had 
come into the custody of the court. The predecessor in 
office of said Pierce had been appointed custodian of this 
fund, and charged with the duty of collecting a debt due to 
it ; the chancellor, in the order of appointment, styling him 
the register of the court, and directing him to act as ‘ special 
receiver’ in the cause. At the time of Steele’s resignation 
as register, he had instituted a suit at law for the collection 
of the debt aforesaid, which was pending in the Circuit 
Court of Tuscaloosa county. On the 28th November, 1872, 
in term time, in the cause aforesaid, the chancellor ordered 
that Pierce, ‘as register, be appointed special receiver by virtue 
of his said office, with full power and authority to demand, 
sue for, and collect all or any part of said trust fund, by suit 
or otherwise, as may become necessary; and that Steele, as 
former receiver, report and account to and with said Pierce, for 
all moneys or effects which may have come, to his hands belonging 
to said trust fund.’ At the succeeding term of the court, 
Pierce, as register and receiver, reported to the court that he 


had received a net amount of four hundred and thirty dol- 
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lars, on the judgment in the aforesaid suit; and he was 
ordered to loan the same, on good security by mortgage, if 
practicable, within thirty days, and if not, to deposit the 
same in the National Bank of Gainesville. Soon thereafter, 
Pierce died, not having loaned or deposited the money ; and 
this suit was instituted for its recovery, against the appel- 
lants, as sureties on his official bond. The defendants re- 
quested the court to instruct the jury, that if Pierce was 
appointed receiver, and in that capacity received and held 
the money, they, as sureties on his official bond, were not 
responsible for it. This instruction was refused, and an ex- 
ception taken. There are demurrers to the complaint, and 
to a special plea filed by the defendants, and exceptions to 
the admission of evidence, involving the same question in- 
volved in the instruction refused.” 
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THomas W. CoLemaN, and E. Morean, for appellants.— 
Sureties have a right to stand on the terms of their contract, 
and it can not be changed without their knowledge and con- 
sent ; nor are they responsible for any default of their prin- 
cipal, in respect of matters without the scope of his legiti- 
mate duties.—29 Ala. 165. Here, the sureties contracted for 
the faithful discharge by their principal of “the duties of the 
oftice of register as required by law.” The register is a rec- 
ognized officer of the court, and his duties are defined by 
law.—Rev. Code, § 725. A receiver is a special officer of the 
court, and subject to its orders.—25 Ala. 104. He is an ex- 
traordinary officer, appointed in a particular case, and his 
duties, rights, and liabilities grow out of the order appoint- 
ing him, or subsequent orders of the court.—2 Dan. Ch. Pr. 
1736. If the court may appoint its own register as receiver, 
and thereby impose additional duties on him, it can not make 
his sureties as register responsible for his faithful discharge 
of these additional duties. To allow this to be done, would 
add to the condition of the bond another stipulation—that 
the register shall also faithfully discharge the duties of. re- 
ceiver, in all cases in which he may be appointed by the 
court, as those duties may be defined by the order appoint- 
ing him, or modified by any subsequent order or decree in 
the particular case. But for the statute defining the legal 
effect of official bonds (Rev. Code, § 169), which is a part of 
the bond itself, the legislature could not impose new duties 
on the officer, and bind his sureties for their faithful perform- 
ance. The authorities are against the power of the court to 
impose the duties of a receiver on the register.—High on 
Receivers, p. 56, § 71; Waters v. Carroll, 9 Yerger, 102; 
Hammer v. Kaufman, 39 Illinois, 87. 
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W. &. J. Wess, contra. (No brief on file.) 





BRICKELL, C. J. (After stating the facts.)—The question 
presented, decisive of the cause, is, whether the Court of 
Chancery could properly commit to Pierce, as register, the 
duty of collecting and receiviyg money, on choses in action, 
which were under its control, and whether a liability for his 
fidelity in this respect falls within the obligation and condi- 
tion of his official bond. We lay no stress on the fact that, 
in the order charging him with the duty, he is styled as 
special receiver. As register, he is charged with the duty, 
and it is from the nature and character of the duty, and not 
from this designation, that we must determine whether he is 
subjected to liability in his official capacity. 

It is the general principle of the common law, that a public 
officer, and the sureties on his official bond, are responsible 
for his acts done by virtue, or under color, or by means of 
the office he holds.—Burge on Suretyship, 49. The princi- 
ple is declared, and extended by our statute beyond nonfea- 
sance, or misfeasance, to malfeasance under color of office. 
Code of 1876, $119; Governor v. Hancock, 2 Ala. 728; Mc- 
Lthaney v. Gilleland, 30 Ala. 183; Kelly v. Moore, 51 Ala. 364. 
But, for acts not within the line of official duty and authority, 
not under color of office, he may incur personal, not official 
responsibility ; and in that personal responsibility, the sure- 
ties on his official bond are not involved.—Addison on Con. 
§ 1117 ; 1 Chit. Con. 762. The principle at common law was, 
also, that when the suretyship related to a particular office, 
it extended only to such things as were included in the office 
when the bond or engagement was entered -into; and 
the surety could not be made answerable for additional 
duties subsequently imposed.-—1 Chit. Con. 765; Morrow v. 
Wood, at the last term. Sureties, like all other parties, have 
the right to stand upon the contracts they make ; and there 
can be no change, no enlargement of their liability, without 
their consent. This rule of the common law is now changed ; 
or, rather, the condition and obligation of official bonds have 
been enlarged, so as to embrace not only performance of the 
duties required by law when the bond is executed, but such 
as may be required by a law subsequently enacted. It is, 
however, only by a subsequent law, and not by the act of in- 
dividuals, or the judgment or decree of any court, that addi- 
tional duties may be imposed, or existing duties enlarged, 
involving in liability the sureties on his official bond. 

In our system of chancery practice, the duties of a regis- 
trar, and of a master in chancery, as they were known in the 


practice of the English Court of Chancery, are blended, and 
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devolved on the register.—Code of 1876, § 634. There are 
duties devolving on him, not expressly defined and declared 
by statute, or by the rules of practice which have been pre- 
scribed by this court; but by the practice of the court from 
its earliest organization, which has prevailed so long, and 
has been so uniformly acted on, that it has become the law 
of the court. Of these duties is that of receiving and hold- 
ing funds which are brought into court, until the court shall 
order their disposition. Whether money is paid into court 
as a tender, or otherwise, in the first instance, it is a neces- 
sity that it should be intrusted to the register, There is no 
other officer so completely under the control of the court, 
and none within the scope of whose authority it would lie to 
receive it. 

A receiver is defined as an indifferent person between the 
parties to a cause, appointed by the court to receive and pre- 
serve the property or fund in litigation pendente lite, when it 
does not seem reasonable to the court that either party should 
hold it. He is an officer of the court, and the property or 
funds in his possession are regarded as in the custody of the 
court.--High on Receivers, § 1. His functions and duties 
are entirely distinct from those of a master, or registrar in 
chancery, in the practice of the English courts, and from the 
ordinary duties and functions of the register in our system 
of practice. Therule in England was, that a master in chan- 
cery could not be a receiver. There are many reasons ren- 
dering the two offices incompatible here, though sometimes 
the register has been charged with duties ordinarily apper- 
taining to areceiver. The fund paid into court may be small, 
and placing it in the custody of a receiver would involve its 
diminution in costs. There would often be much difficulty 
in procuring a suitable person, for the small compensation it 
would yield, to take charge of it, and give a bond as receiver. 
In such cases, there being no serious incompatibility in duty, 
the register, who is to act under the eye of the parties in 
interest, and under the immediate supervision of the court, 
and who has already given bond for his fidelity, has been re- 
quired to perform the duties which ordinarily devolve on a 
receiver—the holding of the funds, or, if deemed advisable, 
loaning them, until the court shall decree to whom they must 
be paid. It was in view of this practice, the order appoint- 
ing Pierce, and denominating him special receiver, by virtue 
of his office as register, was made. 

There was not, as is argued, a new office created by the 
order of the court, and attached to the office of register, nor 
were the functions and duties of register and receiver blended. 
The funds were in court, in the custody of the predecessor 
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in office of Pierce, in obedience to the well-established prac- 
tice, who was charged with the duty of reducing the choses 
in action into money. These duties devolved on Pierce, eo 
instanti his appointment. The statute gave him a summary 
remedy to compel his predecessor to deliver to him the funds, 
whether of money or choses «in action, if on demand he re- 
fused so to do.—Code of 1876, $$ 206-213. 

The sureties on an official bond of an officer of court are 
answerable for the performance, not only of the duties which 
the statutes may expressly declare he must pew, but also 
such duties as by the long and established practice of the 
court he has been required to perform. There is no statute 
expressly declaring that a register may receive money in sat- 
isfaction of a decree rendered by the court; yet, it is the 

ractice for him to receive it, and authority to receive may 
be implied from the requisition on him to give notice of its 
collection. So, it is contemplated that he will receive money 
paid into court, and a summary remedy is given against him 
and his sureties for its recovery, if he fails to pay it over.— 
Code of 1876, § 3378. The only duty Pierce ever performed 
under the order of court, was that of receiving money, which 
of necessity bad to be paid into court ; a duty peculiarly ap- 
pertaining to the office of register, and not to a receiver. In 
the character of receiver, so far as that character could in any 
event be regarded as devolved on him, he performed no duty ; 
and for the money he received we have no doubt of the lia- 
bility of the sureties on his bond as register. 

It is not necessary to examine separately the several 
rulings of the Circuit Court, for we are satisfied that there 
is nothing in them prejudicial to the appellants. Affirmed. 


Jones v. Wilson. 


Bill in Equity to establish and enforce Trust in Lands. 


1. Deel of gift to married woman, fer benefit of family; what interest children 
and husband take. —A deed which recites that, “by the bounty and sympathy 
of the people, exhibited towards Mary W. and her family, owing to losses by 
fire sustained by her husband, who thereby became insolvent to a large 
amount, the party of the first part hath received amounts subscribed by the 
said people, to be applied for the benefit of said family, to seeure to them a 
support;” that these amounts “have been invested by him in the property 
hereintter described, whereon is a confectioner’s shop,” and that the deed is 
‘made in pursuance of the objects of said donation;” and which conveys by 
quit-claim, to the said Mary W., “party of the second part, her heirs and 
assigns forever,” the property described, ‘‘with all the furniture and stock in 
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trade pertaining to said store, or confectioner’s shop, all the debts due to the 
same, and the balance due on said subscription lists”; with a stipulation that 
“nothing herein contained shall be construed against the rights of any person 
or persons against this property, for supplies furnisbed in trade, or labor 
done, or articles supplied for building or carrying on the trade, contracted for 
by her said husband as agent of the party of the second part,”—-does not fasten 
any trust on the property, such as a court of equity can enforce in favor of the 
children as beneficiaries, but vests the absolute title in the wife, contemplating 
that she shall support the family by carrying on the business, and giving her 
large powers to charge and dispose of the property; nor does it exclude the 
husband's statutory rights, if he should survive his wife. 

2. Llusband’s interest in wifes lands. -Ou the death of the wife intestate, 
having a statutory separate estate, the husband 1s entitled to the use of the 

. realty during his life (Code of 1876, § 2714). 


AprEAL from the Chancery Court of Sumter. 

Heard before the Hon. A. W. Ditiarp. 

The bill in this case was filed on the 21st August, 1874, by 
Alexander 8. Wilson and others, children of Mary A. and 
George Wilson, against William A. C. Jones, said George 
Wilson, Samuel Brown, and Adolphe Brown; and sought to 
establish and enforce a trust in a certain house and lot, 
which said W. A. C. Jones claimed as his own, and which 
was in the possession of said Samuel and Adolphe Brown 
as his tenants, and to make said defendants account for the 
rents and profits. The complainants asserted title to the 
said house and lot under a deed from Thomas B. Wetmore, 
a copy of which was made an exhibit to their bill, and which 
was in these words: 

“This indenture, made between Thomas B. Wetmore, of 
the first part, and Mary A. Wilson of the second part, wit- 
nesseth, that whereas, by the bounty and sympathy of the 
people exhibited towards the said Mary and her family, 
owing to loss by fire suffered by George Wilson, her hus- 
band, who became thereby insolvent to a large amount, the 
party of the first part hath received amounts, subscribed by 
said people, to be applied for the benefit of said family, to 
secure to them a support; and whereas said amounts have 
been invested in the property hereinafter described, besides 
in a dwelling-house and lot purchased from James Cobbs; 
and whereas these presents are made in pursuance of the 
objects of said donation: now therefore, in consideration of 
the premises, the party of the first part conveys and quit- 
claims to the party of the second part, her heirs and assigns 
forever, the east half of lot number one in the town of Liv- 
ingston, whereon is now a confectioner’s shop, being the 
same property situated in said town and county bought by 
the party of the first part from P. G. Nash, trustee, for the 
purpose aforesaid, as shown by deed recorded in said county 
in book O, page 673, except the part adjoining said half lot, 
which was sold subsequently to H. H. Harris by the party 
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of the first part; also, all the furniture and stock in trade 
pertaining to said store, or confectioner’s shop; also, all the 
debts due the same, and the balance due on said subscription 
lists, a schedule of which is hereto appended as a part of 
this deed ; to have and to hold, subject to the balance due 
the party of the first part, $192.95, being excess of amounts 
advanced by him over and above the receipts, as will appear 
by reference to a complete statment in account hereunto ap- 
pended, and which is made a part of this deed. Itis under- 
stood that nothing herein contained shall be construed 
against the rights of any person or persons against this 
property, for supplies furnished in trade, or labor done, or 
articles supplied for building or carrying on the trade,* con- 
tracted for by the said George Wilson, as agent of the part 
of the second part. It is understood, also, that Seiweeel, 
Sanders & Nichols have been paid the balance due for build- 
ing the last house, by said Wilson, agent, out of the pro- 
ceeds of the property in trade, and in part by their own lib- 
eral subscription. The lumber to build the last house was 
furnished by Mr. William Jamison,—a liberal and generous 
subscription. It is understood, also, that the party of the 
first - shall be held harmless by the property hereby con- 
veyed against all demands whatever, either against him or 
the property, arising out of its acquisition or management ; 
and this conveyance, which is only a quit-claim, is made sub- 
ject to this provision. In testimony whereof, the parties of 
the first aod second part hereunto set their hands and seals, 
June 8, 1859.” 

This deed was signed by both the parties, and was 
acknowledged by both of them before a justice of the peace. 
Mrs. Mary Wilson died on the 21st November, 1864. The 
defendant Jones, in his answer, alléged that Mrs. Mary A. 
Wilson, in carrying on the business of the confectioner’s 
shop, as contemplated under the provisions of said deed 
from Wetmore; became largely indebted to Parker, Lake & 
Co., merchants in Mobile, and, to secure this indebtedness, 
she and her said husband conveyed the property, by deed 
dated the 3d April, 1861, to James Cobbs as trustee, author- 
izing him to sell the property, if default should be made in 
the payment of this indebtedness, on or before the 1st April, 
1862, and apply the proceeds of sale to the payment of said 
debt; that said Cobbs resigned, and another trustee was 
duly appointed in his place, who, on the 26th August, 1866, 
sold the property under the provisions of the deed ; that 
said Parker, Lake & Co. became the purchasers at the 








*The italicized words are in the deed contained in the first transcript, but 
not in the transcript sent up on certiorari. — Rep. 
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trustee’s sale, and afterwards became bankrupt; and that 
respondent purchased the property at the sale by their 
assignee in bankruptcy, and received a conveyance from him. 
He insisted on the validity of all these conveyances, and 
copies of them were made exhibits to his answer; and he 
demurred to the bill for want of equity, and because the 
complainants had an adequate remedy at law. It is not 
necessary to state the evidence, under the view taken of the 
case by this court. 

On final hearing, on pleadings and proof, the chancellor 
overruled the demurrer, and held that the deed of trust for 
the benefit of Parker, Lake & Co. was null and void, be- 
cause procured by fraud and duress, and the sale made under 
it was also void. He therefore rendered a decree for the 
complainants, and ordered an account of the rents and 
profits of the property. The overruling of the demurrer to 
the bill, and the final decree, are now assigned as error. 


R. H. Surru, Txos. Conrs, and Tuos. B. Wrermorg, for ap- 
pellants.—If the deed from Wetmore created a statutory 
separate estate in Mrs. Wilson, then no right of action ex- 
ists in favor of her children, until after the death of George 
Wilson, her husband, who is made a defendant to the bill.— 
Rev. Code, § 2379; Marshall v. Crow, 29 Ala. 280. But the 
deed, properly construed, creates in Mrs. Wilson an equita- 
ble separate estate,’‘which she had the power to charge, in- 
cumber, mortgage, or alienate at will.—Short v. Battle, 52 
Ala. 156; MeJillan v. Peacock, at this term. The deed 
of trust on the property was executed by the husband and 
wife, in conformity with statutory requisitions; and while 
the proof shows persuasion and solicitation to induce the 
wife to sign it, it utterly fails to show duress, legal coercion, 
or false and fraudulent representations.— Miller v. Marz, and 
Coleman v. Smith, at the last term; Graham v. Anderson, 42 
Illinois, 514. 


SnepEcor & CockrELL, contra.—The complainants do not 
file their bill as remainder-men, but as purchasers and bene- 
ficiaries under the deed from Wetmore. They claim that the 
property is charged with an express trust in their favor, 
which could not be defeated by any act of said Mary Wilson, 
or of her and her husband jointly; and of which the de- 
fendant Jones had notice, actual and constructive, when he 
purchased the property. They insist that the property was 
purchased and conveyed for the benefit of the family of 
said Mary and George Wilson, and was placed beyond the 
power of alienation by them. In their view of the case, itis 
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immaterial whether the interest of Mrs Wilson, under the 
deed, was an equitable or statutory separate estate; and 
equally immaterial whether the deed of trust was procured 
by fraud, coercion, or other improper influence, or not. Liens 
existing on the property while the title was in Wetmore, are 
expressly preserved by his deed to Mrs. Wilson; but these 
provisions can not be construed to authorize the creation of 
future liens or charges by her or her husband, and such a 
construction would defeat the very objects of the donation. 


STONE, J.—A proper construction of the deed from 
Thomas B. Wetmore, conveying the property in controversy 
to Mary A. Wilson, will determine most, if not all the ques- 
tions presented by this record. The deed describes Thomas 
Lb. Wetmore as the party of the first part, and Mrs. Wilson 
as party of the second part, and recites that, “by the bounty 
and sympathy of the people exhibited towards the said Mar 
and her family, owing to loss by fire suffered by George Wil- 
son, her husband, who became thereby insolvent to a large 
amount, the party of the first part had received amounts 
subscribed by the people to be applied for the benefit of said 
family, to secure to them a support” ; and after reciting that 
the moneys thus received had been invested in the property 
afterwards conveyed, and that such conveyance was made 
“in pursuance of the object of said donation,” then pro- 
ceeded as follows: “ Now, therefore, in consideration of the 
premises, the party of the first part conveys and quit-claims 
to the party of the second part, her heirs and assigns for- 
ever, the east half of lot No. 1, in the town of Livingston, 
whereon is now a confectioner’s store; . . . also, all the 
furniture, and stock in trade pertaining to said store, or con- 
fectioner’s shop ; also, all the debts due the same, and the 
balance due on said subscription list, . . subject to the 
balance due the party of the first part, of one hundred and 
ninety-two 95-100 dollars, being excess of amounts advanced 
by him over and above the receipts. . . . It is under- 
stood that nothing herein contained shall be construed 
against the rights of any person or persons, against this 
property, for supplies furnished in trade, or labor done, or 
articles supplied in building, or carrying on the trade, con- 
tracted for by George Wilson, as agent of the party of the 
second part.” 

The foregoing are all the clauses of the deed, material to 
the present inquiry. 

There are many nice distinctions drawn in the books, as 
to the meaning of the word family; and the general result 


is, that its construction depends mainly on the context, the 
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nature of the property, and the use to which it is to be ap- 
plied.—See 1 Perry on Trusts, § 117; 2 Jar. on Wills, 25 et 
sey. We consider it unnecessary in this case to collate the 
authorities, or to enter into their discussion. The present 
deed, in the same clauses, conveys real and personal prop- 
erty ; and whatever rights and interests are conferred in one 
species of property, are conferred in every species men- 
tioned in the conveyance.— Alford v. Alford, at December 
term, 1876; 2 Jarman on Wills, 29. 

The present deed not only conveys a store, or shop, but 
also its contents of furniture and stock in trade, and dues to 
the establishment, and unpaid subscription dues ; and, also, 
manifestly contemplates that the trade and business be kept 
up, by selling the goods, replacing the stock, and selling 
again. And it places all the property in the name of Mrs. 
Mary A. Wilson, and provides that all the property conveyed 
—real and personal—shall be liable for articles este in 
trade, &c., “contracted for by George Wilson, as agent” of 
Mrs. Wilson. Under these very explicit and large powers, 
it is clear that the corpys of the personal property was ex-. 
pected to be disposed of, and that the real property might 
be charged and incumbered, and, not improbably, disposed 
of, in the proseeution of the business. 

We do not think there is shown, in the frame of this deed, 
any intention to fasten a trust on the property, such as a 
court can enforce. On the contrary, we hold, as the’ deed 
expresses, that its purpose was to vest the title in Mrs. Wil- 
son, her heirs, and assigns, with certain express powers to 
charge it, not usual in regard to property owned by married 
women ; and that any bounty intended for the family, ex- 
pended itself in putting Mrs. Wilson in a business, which, 
it was hoped, would enable her to maintain them properly. 
It follows from this, that any interest the present complain- 
ants can assert to this property, must be as heirs of Mrs. 
Wilson ; not as beneficiaries and purchasers under the deed. 

2. The bill in the present case shows that George Wilson, 
the husband, was in life when it was filed; and for aught 
that we can know, he is still in life. There is nothing in the 
deed to exclude his marital right of succession, under the 
statute (Code of 1876, $2714) which secures to him a life- 
estate in the realty. He joined his wife in the trust deed 
under which Jones purchased ; and if any one can show that 
nothing remained due on the debt secured by said trust 
deed, the said George Wilson must become the actor in such 
suit. It therefore becomes unnecessary to inquire whether 
or not any thing remained due to Parker, Lake & Co., as 


such inquiry can not affect the result of this case. 
(22) 
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The decree of the chancellor is reversed; and this court, 
proceeding to render the decree which the Chancery Court 
should have rendered, doth order and decree, that the com- 
plainants’ bill be dismissed, at the cost of the adult com- 
plainants, except Anna Matilda. Rawls, incurred in the court 
below, and in this court. 


Stimpson v. Malone & Foote. 
Statutory Proceeding in Probate Court for Partition of Lands. 


1. Partition ; jurisdiction of court ; presumption in favor of decrec. —Although 
the Probate Court, in the matter of the pawtition of property, real or personal, 
between joint owners or tenants in common (Code of 1876, §§ 3497-2507), is a 
court of special and limited jurisdiction ; yet, when its jurisdiction is appar- 
ent on the face of its proceedings, all reasonable inteudments are made in favor 


of their regularity, as of courts of general juridsiction, 


2. Sume; where parties own unequal interests.—The fact that the parties own 


unequal interests in the property, so that partition by lot ‘is impracticable, does 
not take away the jurisdiction of the court. 

3. Same; objections to commissioners” report. —Objections to the commis- 
sioners’ report are not available on error, unless made in the primary court,and 
reserved by bill of exceptions. 


AprEAL from the Probate Court of Marengo. 

In the matter of the petition of Malone & Foote, as partners, 
asking the partition of certain lands, which were particularly de- 
scribed, and which were alleged to be situated partly in Maren- 
go and partly in Choctaw county, between themselves and Her- 
bert H. Stimpson. The petition was filed on the 10th April, 
1876, and was under oath. It alleged that the petitioners 
were the owners “of an undivided interest of six-twentieths” 
of two tracts of lands, known respectively as the “Barney 
Upper Place” and the “Barney Lower Place,” which were 
particularly described by the government numbers and des- 
ignations, and which together contained more than eight 
thousand acres ; and that the other undivided interest, be- 
ing fourteen-twentieths, belonged to said Herbert H. Stimp- 
son, who resided in Cambridge, Massachusetts, and who had 
mortgaged his interest to Sumner J. Brooks and Knowlton 
S. Chaffee, who resided in Boston, Massachusetts. On the 
filing of the petition, the court appointed the first Monday 
in June for the hearing of the application, and ordered notice, 
by publication, to be given to said Stimpson, Brooks, and 
Chaffee ; and on that day, the petitioners and said Stimpson 


appearing by attorney, the court granted the application, 
VoL. LX. 
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and appointed five commissioners to make the partition as 
prayed. The commissioners made a report of their proceed- 
ings in writing, which, after reciting their appointment, pro- 
ceeded thus: ‘After being sworn, as by law directed, to exe- 
cute said trust, and to make said partition, we have examined 
the lands described in said commission, and had the same 
surveyed ; and we do hereby divide said lands as follows : 
We divide and allott to said Malone & Foote that part or 
portion of the Barney Upper Place beginning at the mouth 
of Horse Creek, and more particularly described as follows,” 
&e., “all lying and being in Marengo county, and containin 
altogether 2,164 acres, and being equal to six-twentieths of 
all the lands described in said commission. And we allot 
to the said Herbert H. Stimpson and his mortgagees the 
following lands as their part, to-wit,” &c. ; “and that the said 
shares so allotted and divided to the said Stimpson and _ his 
mortgagees are equal to fourteen-twentieths of the lands de- 
scribed in said commission. And the undersigned, conimis- 
sioners as aforesaid, hereby report that the said division, 
partition and allotment was conducted inall respects, as 
nearly as may be, with fairness, and without partiality, as 
directed by the commission, after having regard to the char- 
acter of the soil and other advantages, suv as to make the dif- 
ferent shares as equal in value as practicable to the interests 
owned by the said parties, as set forth in said commission. 
This done at Linden, in the office of the judge of the Pro- 
bate Court of said county, this 28th day of August, 1876, 
after having given the notice, as required by section 3110 of 
the Revised Code, by publication of the same in the J/arengo 
News Journal.” This report, as set out in the record, was 
signed by the commissioners, and attested by the probate 
judge. 

The decree of the court, rendered on said 28th August, 
1876, after reciting the appointment of the commissioners 
and their appearance, continues thus: “Aud the said com- 
missioners having made and signed a statement in writing, 
which is attested by the judge of this court, showing the 
result of the proceeding, which was duly had in the pres- 
ence of said judge, under and in pursuance of said commis- 
sion and decree, to determine by lot to whom each of the 
several parcels, into which said land was laid off in order to 
make such partition, should belong, and setting forth to 
whom the said several parcels or lots were allotted, together 
with all the facts relating to such division and allotment ; 
thereupon came H. H. Stimpson ef a/., by their attorney, 
and also came the said Malone & Foote by their attorney ; 
and the said H. H. Stimpson ef al., now objecting to the pro- 
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ceedings of the said commissioners in this behalf, and to the 
return thereof, upon the ground that the same are irregular 
and incomplete ; and the said objections being argued by 
counsel, and heard and duly considered by the court, it is 
ordered, adjudged, and decreed, that said objections be over- 
ruled, and that the said proceédings of said commissioners, 
and their said return, or report thereof, be in all respects 
ratified, approved, and confirmed,” and that the proceedings 
be recorded. There is no bill of exceptions in the record. 

The following errors are now assigned: “1. The record 
does not show the jurisdiction of the court over the subject- 
matter. 2. The commissioners did not pursue or comply 
with the requirements of the statute in such eases. 3. ‘The 
court erred in the decree rendered. 4. The court erred in 
overruling the appellant's objections to the proceedings and 
report of the commissioners, and in ratifying and comfirming 
the same. 5. The court was without jurisdiction, as shown 
by the record.” 


Gover & Taytor, for appellant. 
Geo. G. Lyon, contra. 


BRICKELL, C. J.—It may be admitted that the Court of 
Probate, in the matter of the partition of property, real or 
personal, between tenants in common, or joint owuers, is a 
court of limited or statutory jurisdiction, and that it is essen- 
tial to the regularity of its sentence that its records should 
disclose every fact on which the jurisdiction depends. Yet 
when its jurisdiction is apparent on the face of its proceed- 
ings, the rule applies that is applied to courts of general 
jur risdiction, that all reasonable intendments must be made 
to support its decrees.— Wyman v. Campbell, 6 Port. 219 ; 
Key v. Vaughn, 15 Ala. 496; Wilson v. Wilson, 18 Ala. 176. 
If through the jurisdiction of the Court of Probate the parti- 
tion of lands is sought, it must be by an application in writ- 
ing, made to the judge of probate of the county in which the 
lands are situate, by the joint owners, or tenants in common 
thereof, or one or more of them. The application must set 
forth the names of all the persons interested in the lands, 
and their residence, and the lands must be described ; the 
interest of each joint owner, or tenant in common, must be 
stated, and the number of shares into which the lands are to 
be divided.—R. C. $$ 3105-06. When the application is filed, 
the jurisdiction of the court attaches. The subsequent pro- 
ceedings are in the exercise of the jurisdiction ; and while 
the record must disclose a substantial conformity in them 
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to the statutes, they are not to be scanned for the purpose 
of finding errors, but viewed with the liberality which would 
be extended to the proceedings of courts of general jurisdic- 
tion. 

The record discloses that an application, in writing, was 
made to the Court of Probate, averring every fact on which 
its jurisdiction rests, unless the fact disclosed, that the par- 
ties between whom partition was sought owned aneeel ie 
terests, so that partition by lot was impracticable, prevented 
the jurisdiction from attaching. The jurisdiction is depend- 
ent on the joint ownership, or the tenancy in common, not 
on the equality of the interest of the owners, or tenants in 
common. If property is held by them, though in unequal 
interests, the jurisdiction exists, and the decree must be for 
a partition or division, according to their respective interests . 
therein.—R. C. § 3108. Neither the language of the statute, 
nor the manifest object of its enactment, justifies the limita- 
tion of the jurisdiction to cases in which the tenants in com- 
mon have equal estates or interests, and there can be _parti- 
tion by lot. The application clothed the Court of Probate 
with the jurisdiction it exercised. 

The remaining grounds of error are of matters touching 
the regularity of the proceedings of the commissioners ap- 
pointed to make partition, and the sufficiency of their report. 
If there be any force in these objections, they were the 
proper matter of exception to the report in the Court of 
Probate. No such exceptions were interposed in that court, 
and we must decline now to consider them. 

The decree of partition is affirmed. 


MAnnina, J., not sitting. 


Hill’s Adm’r vw. Erwin & Jones. 


Action on Promissory Note for Purchase-Money of Land sold 
by Administrator under Probate Decree. 


1. Payment in Confederate currency, or in notes on third person.—A payment 
in Confederate currency, during the late war, on a debt payable in good money, 
can not be sealed at the instance of the creditor, and reduced to its real value 
at the time; and on the same principle, a payment in notes on third persons, 
made and received at their face value as a partial payment only, can not be 
treated, at the will of the debtor, as a payment in full, because the Gebt was 
payable in Confederate money, and the notes were worth in gold more than 
the entire debt in that cnrrency. 
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2. Contracts payable in Confederate currency ; measure of recovery.—The prin- 
ciple is now firmly settled (and the court adheres to it as an equitable solu- 
tion of a troublesome question, though it is difficult to reconcile it with estab- 
lished principles), that the measure of recovery on contracts for the purchase 
of property, made during the late war, and understood to be payable in Con- 
federate currency, is the value of the propeity in good money at the time the 
contract was made, ; 

3. Same; computation of partial payments.— In an action on a note given for 
the purchase of property during the late war, with the understanding that it 
might be paid in Confederate currency, a partial payment having been made 
in that currency, the ratio between the nominal amount of the note, with in- 
terest to the time of the partial payment, and the unpaid balance; is also the 
ratio between the actual value of the property at the time of the purchase, 
with interest, and the balance still due in good money; to which balance, 
thus ascertained, interest must be added. 


APPEAL from the Cireuit Court of Hale. 

Tried before the Hon. Gronce H. Craic. 

This case has been before this court on two former appeals, 
and may be found reported in 44 Ala, 661-8, and 51 Ala. 580- 
84; the judgment of the court below being each time reversed, 
and the cause remanded. The action was brought by Mrs. 
Susan B. Hill, as the administratrix of her deceased husband, 
Charles W. Hill, against George Erwin and Allen C. Jones ; 
was commenced on the 9th March, 1866, and was founded 
on the defendants’ promissory note for $40,286.98, dated the 
10th February, 1863, and payable to the plaintiff, as such 
administratrix, on the Ist March, 1864. The note Was given 
for the purchase-money of a tract of land, sold by the said 
administratrix, under a decree of the Probate Court of said 
county, in 1863, and bought by the defendant Erwin. There 
was an agreement, or understanding, between the parties, at 
the time of the sale, that the note might be paid in Confed- 
erate treasury-notes ; and there was a credit indorsed on it, 
dated June Ist, 1864, of $32,545.73. After the last remand- 
ment of the cause, the administratrix reported the estate 
insolvent, settled her administration, and resigned; and the 
cause was afterwards revived in the name of Pascal W. Tut- 
wiler, as administrator de bonis non. On the last trial, as the 
present record shows, the principal question in controversy 
was, whether the said payment of $32,345.73 discharged the 
note entirely, or was a partial payment only. It was shown 
that the value of the land, at the time of the sale, was about 
$13,000 in gold; that tue value of gold, as compared with 
Confederate currency, was three to one at the time of the 
sale, and about twenty to one when the note fell due, and 
when the payment was made. The court allowed the de- 
fendant, Erwin, to testify, against the objection of the plain- 
tiff, that the payment was made in the notes of solvent third 


persons, which were worth their face value—“as good as 
Von. EX. é 


























1877.] OF ALABAMA. 


{Hill’s Adm’r v. Erwin & Joner.] 


343 


gold, or its equivalent ;’ and to the admission of this evi- 
dence an exception was reserved by the plaintiff. The court 
charged the jury, at the request of the defendants, “that if 
Erwin, before the commencement of this suit, paid $32,000 
in promissory notes, equal in value to that sum in gold, and 
if that sum was as much or more than the plaintiff was 
legally, justly, and equitably entitled to recover, then the 
defendants are not bound to pay any more, and the jury 
should find for the defendants.” The plaintiff excepted to 
this charge, and he here assigns it as error, together with 
the admission of the evidence to which he excepted, and the 
refusal of several charges asked. 


Tuos. J. Seay, for appellant. 
W. M. Brooks, contra. 


STONE, J.—The receipt given to Erwin, the credit in- 
dorsed on the note, and even the testimony of Mr. Erwin, all 
prove, that the said sum of thirty-two thousand five hundred 
and forty-five 73-100 dollars was simply a payment. When 
made, Erwin received a receipt, which he produced on the 
trial, in the following language: ‘ Received, 1st June, 1864, 
on the within: note, thirty-two thousand five hundred and 
forty-five 73-109 dollars.” (Signed) “Susan Hitt, by ZH. 
Tinker.” The language of this receipt, and all the circum- 
stances, show conclusively that this was intended as pay- 
ment, pro tanto. Erwin paid it with that understanding, and 
it was received with that understanding. There is a wide 
difference between a payment proper, and a crossdemand, 
which is available only as a set-off. The present transac- 
tion was payment. It has been uniformly and rightly held 
in this court, that payments, received in Confederate money, 
and allowed at their face value, on debts that were payable 
in good money, can not, at the mere will of the creditor, be 
scaled and reduced to the real value of the Confederate cur- 
rency when received. This, because the creditor in the 
given case consented to receive them in payment as so many 
dollars.— Ponder v. Scott, 44 Ala. 241. See Riddle v. Hill, 51 
Ala. 224. The credit should have been considered and 
allowed only as partial payment. 

2. It results, from what is said above, that there is a bal- 
ance of the note sued on, not liquidated by the payment of 
$32,545.73. It is settled in this State, too firmly to be now 
questioned, that on contracts for the purchase of property, 
shown to have been made with an understanding that they 
were to be paid in Confederate currency, the measure of 
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recovery is the value of the property in good money, at the 
time of the purchase. It is difficult to reconcile this rule 
with established legal principles, but we adhere to it as an 
equitable solution of a very troublesome question.— Herbert 
v. Easton, 43 Ala. 547; Riddle v. Hill, 51 Ala. 224, 234; Hr- 
win & Jones v. Hill, Ib. 580; Whitfield v. Riddle, 52 Ala. 467. 
See, also, T'horington v. Smyth, 8 Wall. 1; Stewart v. Solo- 
mon, U. S. Sup. Court, May, 1877. 

3. What is said above leaves a balance of the note unpaid; 
and the question arises, how is that balance to be ascertained ? 
Obviously by ascertaining, first, the money value of the land 
sold, at the time of the sale. Second, by ascertaining the 
unpaid balance of the note, at the time of the partial pay- 
ment. Then, the proportion which the unpaid balance bears 
to the whole note, with interest to the payment, will show 
the proportion of the ascertained value of the land which 
remains unpaid ; to which interest must be added from the 
agreed maturity of the note. 

The rulings of the Circuit Court are in conflict with these 
views; and its judgment is reversed, and the cause re- 
manded. 


Shaw & Cox v. Lindsey. 


Bill in Equity by Purchaser at Execution Sale, to quiet Title, 
and enjoin Action at Law. 


1. Filing demurrer after answer.—When a demurrer is not incorporated in 
the answer, as authorized by the statute (Code of 1876, § 3783), it is irregular 
to file it afterwards without leave of the court, and. if so filed, it may be struck 
from the files on motion; but, under the liberal statute of amendments (§ 3790), 
the court would be bound, on application, to allow the demurrer to be incorpo- 
rated in the answer at any time before final decree; and proceeding to a hear- 
ing on the demurrer, without objection, is a waiver of the irregularity. 

2. Levy und sale of equity of redemption under execution; foreclosure of mort- 
gage by sale under power. —By statute (Code of 1876, § 3209), an execution may 
be levied on an equity of redemption in mortgaged lands; but, if the mortgage 
is foreclosed by a sale under the power, sfter the levy, but before the sale 
under the execution, the equity of redemption is cut off, and the purchaser at 
the subsequent execution sale acquires nothing. 

3. Levy and sale of ‘perfect equily” under execution.—The only “perfect 
equity” which, under the said statute, can be levied on and sold under execn- 
tion, is that of a purchaser who has paid the entire purchase-money: tho 
statute does not apply to the interest of a defendant in execution, whose lands 
are sold under a power in a mortgage while the execution is in the hands of 
the sheriff, and bought in for him by a third person, to whom he does not re- 
fund the money until after the subsequent sale under the execution. 

. Sale of lands by assignee in bankruptcy.—When the title to lands sarren- 
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dered by a bankrupt is in litigation, and the assignee has not acquired posses- 
sion, he can not sell them without an order of the court of bankruptcy, made 
on his petition, after notice to the parties claiming adversely; and a sale by 
him, without such an order, is a nullity. 

5. When equity will not enjoin ejectment.—A court of equity will not, in the 
absence of some special equity, enjoin the prosecution of,an action of ejectment; 
nor will it interfere, where the title asserted by each party is of legal cogni- 
zance; as where the plaintiff sues to recover land which he claims as his home- 
stead, and the defendant insists that his right of homestead exemption has 
been waived and forfeited. 
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APPEAL from the Chancery Court of Pickens, 

Heard before the Hon. A. W. Druarp. 

The bill in this case was filed on the 2d September, 1872, 
by F. F. Lindsey, against B. F. Shaw, Elihu Cox, and others ; 
and sought to quiet the complainant’s title to a certain tract 
of land, of which he was in possession under claim of title, 
and to enjoin the prosecution of two actions at law, brought 
by said Shaw and Cox respectively, each claiming a part of 
the land. The complainant asserted title to the land under 
a purchase at sheriff’s sale under execution against said Cox, 
and a subsequent purchase at a sale made by John P. Lang, 
as the assignee in bankruptcy of said Cox. Cox claimed 
eighty acres of the land as his homestead exemption, and 
commenced his action at law to recover it on the 2d Septem- 
ber, 1872. Shaw claimed the residue of the tract under a 
purchase at a sale made by H. S. Shelton, as trustee in a 
deed of trust executed by said Cox, and commenced his ac- 
tion to recover it on the 4th November, 1871. The deed of 
Cox to Shelton, as trustee, was dated the 23d August, 1866 ; 
was given to secure the payment of several promissory notes, 
all dated the 16th August, 1866, and falling due on the Ist 
March, 1867, 1868, and 1869, respectively, amounting in all 
to about $5,000; and authorized the trustee to sell, if default 
should be made in the payment of any of the secured notes 
at maturity. It was executed by said Cox alone, and duly 
acknowledged by him. Default having been made in the 
payment of the notes first falling due, the trustee advertised 
and sold the lands, according to the provisions of the deed, 
on the 24th August, 1867; and they were knocked down to 
A. Latham as the purchaser, to whom they were conveyed 
by the trustee, and by whom they were afterwards conveyed 
to said B. F. Shaw, by quit-claim deed dated the 30th March, 
1868. The complainant recovered a judgment against said 
Elihu Cox and others, on the 28th April, 1863; and the 
records having been destroyed by fire, this judgment was 
substituted, on motion, on the 29th April, 1867. An execu- 
tion on this judgment was issued, and went into the hands 
of the sheriff, on the 25th May, 1867, and was by him levied 
on said lands; and this execution was in his hands when the 
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lands were sold by Shelton under the deed of trust. The 
lands were sold by the sheriff, under this levy, on the 7th 
October, 1867, when the plaintiff in the execution became 
the purchaser, and received the sheriff’s deed. On the 16th 
November, 1867, an alias execution was issued on said judg- 
ment, and was levied on three hundred and twenty acres of 
the land, which were not embraced in the former levy and 
sale; and at the sale under this levy, on the 6th January, 
1868, the said plaintiff became the purchaser. On the 10th 
March, 1868, said Cox was duly declared a bankrupt; and 
at a sale by his assignee in bankruptcy, made on the 8th 
January, 1870, the complainant became the purchaser of his 
interest in the said lands, and received the assignee’s deed. 

The above are the material facts shown by the bill and its 
exhibits. The bill alleged that, though Latham was the os- 
tensible purchaser at the sale by Shelton under the deed of 
trust, the purchase was really made for the benefit of said 
Cox, through the agency of said Shaw, who was his son-in- 
law, and the assistance of said Shelton, who was his attorney ; 
and that, by agreement and arrangement between these par- 
ties, the transaction was thus consummated: Cox had a 
growing crop on the land, which was not subject to the levy 
of the execution, but neither he nor Shaw had any money ; 
while Latham “ was a prosperous farmer, ahead of the world, 
and occasionally had money to lend at a fructifying per cent., 
when well secured by lien-notes on growing crops ;’ and he 
was induced by them to attend the sale, and advance the 
money ($467.20) to buy the lands, receiving a conveyance 
from the trustee, and a written obligation from Cox, in the 
form of a promissory note for advances to make a crop, which 
was declared to be a lien on his crop then growing. This 
obligation, or note, a copy of which was made an exhibit to 
the bill, was dated the 10th August, 1867, and was recorded on 
the 8th October, 1867 ; but the bill alleged that it was in fact 
executed and delivered on the day of the trustee’s sale, 
August 24, 1867, and was given pursuant to the arrangement 
above stated; and that Cox gathered, ginned, and packed 
his crop of cotton, with the permission of Latham, sold it, 
and sent the money to Latham by the hands of Shaw to pay 
the note, whereupon Latham executed his quit-claim deed to 
Shaw, as above stated. The complainant insisted, in his 
bill, that the execution on his judgment created in his favor 
a lien on all the lands, which continued up to the date of the 
sale by the trustee ; that the purchase of Latham having 
been made for the benefit of Cox, as above stated, Latham 
was only a trustee of the legal title, while Cox had a perfect 
equity, which was subject to sale under the complainant’s 
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execution, and which passed to him by his purchase at the 
execution sale; “and if complainant is mistaken as to his 
rights acquired under said sheriff’s sales as aforesaid, then 
he avers that said Cox dragged after him, into said bankrupt 
court, all the equitable and legal title in and to said lands 
that was still vested in him,” and that complainant acquired 
this interest by his purchase at the sale by the assignee in 
bankruptcy. The bill alleged, also, that Cox never claimed 
any exemption in the lands prior to the sheriff’s sales; 
that he yielded the possession to the complainant on his pur- 
chase at the execution sale, only reserving the right to gather 
the growing crop ; and that the complainant had continued 
in peaceable possession up to the filing of his bill. Latham, 
Shelton, and Lang, the assignee in bankruptcy, were joined 
as defendants to the bill, with Cox and Shaw. The prayer 
of the bill was for an injunction of the actions at law; that 
. Shaw and Latham be declared trustees of the legal title for 
the benefit of the complainant, and be compelled to convey 
to him; and the general prayer was added, for other and 
further relief. 

Separate answers were filed by Latham, Shelton, and Lang, 
and a joint answer by Shaw and Cox. Latham alleged that 
he became the nominal purchaser of the lands at the trus- 
tee’s sale, at the instance and request of Shaw, to whom he 
had agreed to advance the money ; that he took the sheriff’s 
deed to himself for better security, and the lien-note on the 
growing crop as additional security; that Shaw afterwards 
repaid him the money so advanced, with interest, and he 
then conveyed the lands by quit-claim deed to said Shaw. 
Shaw and Cox, in their joint answer, alleged that the pur- 
chase was made by Shaw for his own benefit ; that Cox gave 
the lien-note on the crop at the request of Shaw, and after- 
wards loaned the money to Shaw which the latter paid to 
Latham ; and that Shaw, in these transactions, was acting in 
good faith, for his own benefit, and expected to get a good 
title to the lands by his purchase. They attacked the valid- 
ity of the complainant’s judgment, on grounds which it is 
not necessary to notice ; denied that he acquired any title by 
his purchases at the sheriff’s sales ; insisted that the sale by 
the assignee in bankruptcy was void, because made without 
an order of the bankrupt court; and alleged that Cox had 
always claimed his homestead exemption in the lands, and 
had given due notice of his claim. ‘“ Having now fully 
answered the said somewhat remarkable bill, and willing to 
waive its palpable defects of multifariousness and argumenta- 
tiveness, and submitting to the jurisdiction of the court,” 
they then asked that their answer might be taken as a cross- 
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bill, and that the deeds from the sheriff and the assignee in 
bankruptcy might be cancelled and declared null and void, 
as a cloud on their title to the lands. 

The answers were filed on the 24th September, 1872. On 
the 16th November, 1872, a demurrer was filed by Shaw and 
Cox jointly, for want of equity, and for multifariousness ; and 
on the same day a demurrer was filed by Latham and Shel- 
ton, jointly and severally, for want of equity, for multifari- 
ousness, and because they were improperly joined as parties 
to the bill. At the January term, 1873, the demurrers were 
heard, and overruled; and afterwards, on final hearing on 
pleadings and proof, a decree was rendered for the complain- 
ant, in accordance with the prayer of the bill. The over- 
ruling of the demurrer, and the final decree of the chancel- 
lor, are now assigned as error. 


M. L. Sranset, and H. S. SHeuron, for appellants.—1. The 
bill presents a clear case of multifariousness, for which it 
should be dismissed by the court.—Hardin & Williams v. 
Swoope, 47 Ala. 273-78; Kennedy v. Kennedy, 2 Ala. 573; 
McIntosh v. Alexander, 16 Ala. 87; Story’s Eq. Pl. § 271; 
1 Daniell’s Ch. Pr. 385, mar. 

2. Cox’s right to a homestead is clearly shown. The land 
which he claims was not embraced in the deed to Shelton, 
and only forty acres of it was sold by the sheriff. His afli- 
davit and claim of exemption were duly made and filed. The 
assignee could not sell it, if he had attempted to do so.— 
Bump on Bankruptcy, 332; James on Bankruptcy, 33, 58. 


Watts & Warts, contra.—1. The objection on account of 
multifariousness was expressly waived in the answers of 
Shaw and Cox, and it could not be afterwards raised by de- 
murrer filed without leave of the court.—1 Brickell’s Digest, 
782, § 134; Jb. 753, $ 1689; Betts v. Betts, 18 Ala. 787 ; 22 Ala. 
115; 45 Ala. 161. 

2. The claim of homestead exemption was waived and 
forfeited, under the authority of Bel! v. Davis, 42 Ala. 460. 


BRICKELL, C. J.—The bill was filed to quiet the title of 
the appellee, to lands therein described, which he claims to 
have purchased at sheriff's sale under an execution in his 
own favor, against the appellant Cox, and at sales made by 
Lang, the assignee in bankruptcy of Cox, and to enjoin an 
action of ejectment commenced by the appellant Shaw, for 
the recovery of a part of the land; anda statutory real ac- 
tion commenced by Cox, for the recovery of a part claimed 


as a homestead. The bill was answered by Cox and Shaw 
VoL, Lx, ‘ 
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jointly, expressly waiving the objection of multifariousness, 
and they filed a cross-bill for relief. Subsequently, they 
interposed a demurrer, assigning as causes, not only multifa- 
riousness, but a want of equity in the original bill. The de- 
murrer was overruled, but on what ground is not shown by 
the record; and no objection to its regularity, or to the time 
of filing it, appears to have been made. It is now insisted 
in argument, that the demurrer was irregular, having been 
filed after answer, without leave of the court, and was prop- 
erly overruled, without regard to its merits. . 

1. The ruleof practice, in courts of law, which has obtained 
in this State from an early day, is, that an objection to the 
time af filing a pleading must be taken by a motion to strike 
from the files, and, if not taken in that mode, must be deemed 
waived.— Holley v. Younge, 27 Ala. 203 ; Hart v. Turk, 15 Ala. 
675; Sadler v. Fisher, 3 Ala. 200. A similar rule ob- 
tains in courts of equity; and if a demurrer was filed with 
an answer, which, prior to our statute, was irregular, the 
answer overruling the demurrer, the practice was, not to 
overrule the demurrer, but on motion to strike it from the 
files. 1 Dan. Ch. Pr. 592. The statute authorizes the in- 
corporation of a demurrer in an answer; and after answer, 
without incorporating a demurrer, it is irregular, without 
leave of the court, to file it separately. The statute of 
amendments, in equity, is very broad and liberal; and the 
court would be bound, on application, to permit the demurrer 
to be incorporated in the answer, at any time before final de- 
vree.—Code of 1876, § 3790. Proceeding to a hearing on 
demurrer, filed subsequent to, and not with the answer, is a 
waiver of the irregularity. The merits of the demurrer 
must, therefore, determine the correctness of the decree 
overruling it. 

2. A purchaser of lands, at a sale under execution, acquires 
the estate, or the interest of the defendant, which the law 
authorizes to be levied and sold; no other, and no greater 
estate or interest. The statute subjects to levy and sale 
an equity of redemption, a perfect equity, the defendant hav- 
ing paid the purchase-money, a legal title, or a vested legal 
interest in possession, reversion, or remainder, whether it is 
an entire estate, or held in common with others.—Code of 
1876, § 3209. It is apparent that Cox, the defendant in exe- 
cution, had, at the time the record of the judgment against 
him was substituted, and at the time of the issue and deliv- 
ery of execution to the sheriff, merely an equity of redemp- 
' tion in the lands. The deed of trust to Shelton was a con- 
veyance of the entire legal estate, without reservation to 
Cox of the right to possession until default was made in the 
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payment of the secured debt. If he remained in possession 
after its execution, he was simply the tenant at will of the 
trustee, and wit hout any legal interest, or a legal right to pos- 
session, subject to the lien of an execution against him. The 
equity of redemption—the right to restore himself to his orig- 
inal estate—was all that remained in him; and this, under 
the statute, was subject to execution. But, before the sale 
by the sheriff, Cox having made default in the payment of 
the debt secured, and the event having happened on which 
the trustee was empowered to sell the lands in pursu- 
ance of the terms of the deed, he made a sale. . The sale 
as effectually divested Cox of allestate and interest in the 
lands—as effectually cut off the equity of redemption, as 
would a decree of foreclosure in a court of equity —2 Wash. 
Real Prop. 78; 4 Kent, 159; Childress v. Monette, 54 Ala. 
317. All that remained to him, or to his judgment cred- 
itors, after the sale, was the statutory right and privilege of 
redemption from the purchaser. 

3. The bill proceeds in its averments, however, to assert 
that Cox, notwithstanding the sale by the trustee, had a per- 
fect equity in the lands. The equity is supposed to arise 
from the facts, as alleged, that the lands, though nominally 
purchased by Latham, for Shaw, were in fact purchased for 
Cox, and that the parchase- money was paid by Cox giving a 
lien on the crops growing on the lands. Passing over all the 
numerous allegations of fraud, the bill ver y clearly shows 
that Latham had not been paid the purchase-money, when 
the sale and conveyance was made by the sheriff. The pay- 
ment, it avers, was made subsequent to that sale and convey- 
ance ; and it has no retroactive operation, so as_ to enlarge 
the interest which the sheriff had authority to sell. The 
perfect equity, which the statute subjects to levy and sale under 
execution at law, is of one class only—that of a vendee, who 
has paid the purchase-money. There may be other equities of 
equal dignity, standing on as high ground, and as easily en- 
forced in courts of equity, and yet not subject to levy and 
sale under execution at law. The subjection of equitable i in- 
terests, or estates, to sale under legal process, was, prior to 
the Code, expressly prohibited by statute——Clay’s Digest, 
350, $31. The equity of a vendee, in possession, who “had 
fally ‘paid the purchase-money, though perfect, the bare legal 
title outstanding in the vendor, which he had cov enanted to 
convey on the event which had happened—the payment of 
the purchase-money—could not be sold under execution at 
law, though the legal estate could be, and the purchaser could 
recover onit against the vendee, compelling him into a court 


of equity for a specific performance. —Driver v. Clarke, 13 
VoL. LX. 
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Ala. 192; Elmore v. Harris, 1b. 360; Nickles v. Haskins, 15 
Ala. 619; Hogan v. Smith, 16 Ala. 600. The estate of the 
vendee, though equitable, in such case, comprehended the 
entire beneficial interest. Converting it into a legal estate, 
the vendee could delay, and thereby embarrass and delay his 
judgment creditors, by compelling them to the more expen- 
sive and dilatory proceeding of a bill in equity to subject it. 
Without subjecting all equities to execution at law, the equity 
of the vendee who has fully paid the purchase-money, 
termed in judicial decision, and in other statutes, a perfect 
equity, is subjected. The equity is inchoate, imperfect, until 
the purchase-money is paid; and that being unpaid when 
the sale was made by the sheriff, though it may have been 
subquently paid, the appellee acquired no interest in the 
lands. 

4. The right and power of an assignee in_ bankruptcy, to 
sell and convey the estate of the bankrupt, depends entirely 
on the statute. A sale and conveyance made by him, in any 
other mode than that which is prescribed by the bankrupt 
law, is a mere nullity, conveying no title. Not adverting to 
any other objections to the title the appellee claims to have 
derived from the assignee in bankruptey of Cox, it is shown 
by the bill that the title to the lands conveyed originally to 
Shelton was in dispute, being claimed by Latham and Shaw, 
and by the appellee, and had never passed into the posses- 
sion of the assignee. An assignee in bankruptcy can not sell 
property in dispute, except under an order of the court of 
bankruptey, made on his petition, after notice to the parties 
claiming adversely. No such order was obtained, and the 
sale and conveyance passed no title to the appellee.—Bump 
on Bank. 9 ed. 569. It results, that the appellee is without 
title, legal or equitable, to the parts of the land embraced in 
the action of ejectment commenced by Shaw. 

5. A court of equity, unless in a case free from doubt, and 
of some peculiar equity, will not restrain a plaintiff in eject- 
ment from prosecuting an action at law on the legal title. 
High on Inj. 182. Nor willthe court interfere, when the title 
of the plaintiff, and of the defendant as claimed, is purely legal, 
and the ground relied on for relief is available as a defense 
at law.—Ib. Without inquiring into the validity of the claim 
of Cox to a homestead, or whether the claim was asserted 
at the proper time, and in the proper manner, to preserve 
and perfect the right of exemption, it is enough to say, if 
they were not, the defense at law is complete, and being 
complete, there is no reason for the interference of a court 
of equity. 

Tie decree of the chancellor must be reversed, and a de- 
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cree here rendered, dissolving the injunction, and dismiss- 
ing the bill; and the appellee must pay the costs of this 
court, and of the Chancer y Court. 


Childs, adm’r &c. v. Jones & Co. 


Motion for Order of Sale under Execution, and Instructions to 


S heriff. 


1. Lien of execution—An execution is a lien on the property of the defend- 
ant, from the time it is received by the sheriff, although he may not have in- 
dorsed his receipt on it, nor entered it on his docket ; and the death of the de- 
fendant does not destroy such lien, so longas successive executions are issued 


without the lapse of an entire term. 


2. Exemption of personulty, in favor of decedent's family.—The exemption of 


personal property for the benefit of the family of a deceased debtor, under 
the provisions of the act of April 23, 1873 (Sess. Acts 1872-3, p. 6£), can only 
be claimed where he left a widow or sinor child or children. 


AppEAL from the Circuit Court of Sumter. 

Tried before the Hon. Luruer R. Stra. 

This was a motion by Joel W. Jones & Co., plaintiffs in 
execution, for a venditioni exponas to the sheriff, command- 
ing him to sell certain personal property, on which he had 
levied an execution in their favor against Green B. Mobley, 
deceased ; and also a motion on the part of the sheriff, for 
instructions in the matter. The execution was levied on the 
28th August, 1877, on certain articles of household and 
kitchen furniture, particularly described, to which a claim 
was interposed by W.H. Childs, the administrator of said 
Mobley’s estate, on the ground that they were exempt from 
levy and sale, for the benefit of the defendant’s family. On 
the trial and hearing of the motions, an issue being formed 
between the plaintifis in execution and the administrator, the 
following facts were proved: The plaintiffs’ judgment, on 
which the execution was issued, was rendered on the 21st 
October, 1876; and an execution on it was issued on the 4th 
November, 1876. Joel W. Jones, one of the plaintiffs, died 
on the 3lst October, 1876, and the defendant died on the 
12th January, 1877; and the question of fact mainly con- 
troverted was, as to what was done with this execution. The 
deputy-clerk, ‘who principally attended to the business of the 
clerk’s office, testified that he delivered it to the sheriff in 
person, on the 29th November, 1876, but did not make any 


entry of its issue on the execution docket; that it was re- 
Vou. LX. 
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turned to the clerk’s office by W. V. Stewart, one of the 
sheriff's deputies, who had indorsed on it these words: 
“Received in office, March 23, 1877,” to which was signed 
the name of the sheriff by said deputy ; that no indorsement 
was then written on it ; “that after the return day of the exe- 
cution, and after the court had convened at the Spring term, 
1877, the sheriff obtained the execution from him,” and 
made the following indorsements on it, to which he signed 
his name and title: “Received in office, November 29, 1877 ;” 
“Returned for an alias, April 12,1877.” When the execu- 
tion was offered in evidence, the indorsement made by Stew- 
art appeared to have been erased, but it was not shown by 
whom the erasure was made. Said Stewart, being exam- 
ined as a witness by the court of its own motion, testified 
that he received the execution in Gainesville, on the 23d 
March, 1877, from one of the plaintiff's attorneys, and made 
said indorsement on it, and returned it to the clerk’s office, 
and “that the said indorsement had never been erased with 
his consent.” The sheriff was examined as a witness for the 
plaintiffs, and testified “that said execution came to his hands 
on the 29th November, 1876, and was by him sent to Gaines- 
ville, where said Mobley lived, by the hands of McCormick, 
one of his deputies,” to see one of the plaintiff's attorneys, 
who lived in Gainesville, for instructions as to the levy ; that 
it was in his bands at the death of said Mobley, and that he 
did not enter the receipt of the execution on his books until 
after the death of said Mobley. Said McCormick testified 
that, to the best of his recollection, the sheriff handed the 
execution to him, to see plaintiffs’ said attorney at Gaines- 
ville, “about the last of December, or the first of January ;” 
that it was in his hands at the time of said Mobley’s death, 
and was afterwards handed by him to said attorney. The 
attorneys for the administrator each testified, that, soon af- 
ter the death of said Green B. Mobley, being consulted 
by said W. H. Childs, who was his son-in-law, as_ to the 
necessity or propriety of taking out letters of adminis- 
tration on his estate, they went to the clerk’s office, to 
ascertain whether there were any executions against him ; 
that the clerk’s docket did not show that any execution had 
been issued against him ; that the deputy-clerk, in charge of 
the office, informed them that there was only one execution 
out against Mobley, which he had delivered to one of the 
plaintiffs’ attorneys; and that the sheriff,on whom they 
called, explaining to him the reasons for their inquiries, in- 
formed them that he had no execution against said Mobley, 
and had never received any. The plaintiffs’ said attorney 


testified, that the execution was put into his hands after the 
(23) 
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death of Mobley, and was by him handed to said Stewart, 
the sheriff's deputy, by whom it was returned, as above 
stated. It was proved, also, “that no order of court had been 
obtained or applied for, authorizing the change in the return 
on the execution, or authorizing a revivor.” 

This being, in substance, all the evidence relating to the 
execution, the court allowed it to go to the jury as evidence, 
with the several indorsements thereon, “and instructed them 
to find whether it was in the hands of the sheriff before the 
death of said Mobley.” The jury having returned a verdict 
in these words, “We, the jury, find that said execution was in 
the hands of the sherift before the death of Mobley ;’ the 
counsel for the administrator insisted, “that they should be 
instructed to find whether it was in his hands at the time of 
said Mobley’s death; whereupon, the court instructed the 
jury, that if the execution was put in the hands of the plain- 
tiffs’ attorney (Cooke), for levy, and was so when Mobley died, 
it would be, in legal effect, constructively in the hands of the 
sheriff at the death of said Mobley.” To this charge the 
administrator reserved an exception, and also to therulings of 
the court in allowing the execution to go to the jury. The 
jury then returned the following verdict: “We, the jury, 
find that the exeecution was sent to Gainesville for levy.” 

As to the claim of exemption, the administrator testi- 
fied that said Mobley, at the time of his death, “was the 
head of a family ; that he left no wife or minor children, but 
had several children living with him, all of whom, he believed, 
were of age ;” and this was all the evidence on the subject. 
On all the evidence adduced, and on the verdict of the jury 
above stated, the court granted an order of sale, as prayed 
by the plaintiffs; to which the administrator reserved an 
exception. 

The errors now assigned are, the rulings of the court on 
the evidence, the instructions to the jury, and the judgment 
of the court on the motion. 


CockreLL & SNEDECOR, with whom was 'T. B. Wermors, 
for appellant. 


Cooke & Litt Lez, contra. 


STONE, J.—We do not think the Cireuit Court erred, in 
holding that the writ of execution was in the hands of the 
sheriff at and before the death of Mr. Mobley, the defend- 
ant in execution. This operated a lien upon his property, 
from the time it was received by the sheriff; and this lien 


was kept alive by the re-issue of executions, without the 
Vow. Lx. 
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lapse of an intervening term, until the levy was made; and 
the lien is still preserved, so far as we are advised.—Hen- 
don v. White, 52 Ala. 597. 

2. The remaining question arises on the claim of exemp- 
tion asserted in favor of decedent’s family. He left adult 
children, but neither wife nor minor child, surviving him. 
This claim depends on the statute, “To regulate property 
exempted from sale for the payment of debts,” approved 
April 23, 1873.—Pamph. Acts, 64. That statute, section 3, de- 
clares, that “personal property, to the value of one thou- 
sand dollars, of any resident of the State, after bis death, 
shall be exempt from the payment of debts ; Provided, such 
decedent leaves surviving him a widow or child.” This sec- 
tion is silent on the question of the minority of the child, 
and, unexplained, would appear to support the claim of ex- 
emption set up in this case. But this language does not 
stand alone, or unexplained. Section 12 declares, “That 
any person dying, leaving a widow, or child, or children, 
under the age of twenty-one years, members of his family, 
in addition to the exemptions heretofore made under this 
act, there shall be exempt” various other enumerated articles 
of personal property. Section 13 provides, “That whenever an 
executor or administrator makes out an inventory of the estate 
of any decedent, who left surviving him a widow, or minor 
child, it shall be his duty to permit said widow, or the guar- 
dian of such child or children, if there be no widow, or she 
does not act, to select the property exempt from administra- 
tion for the payment of debts,” &c. Section 14, “That any 
child, leaving the family of deceased, is entitled to an equal 
share of personal property reserved by exemption under 
this act, and which may be on hand at the time such child 
ceases to be a member of the family.” : 

It wil be observed that, under section 3 of the act, the 
same provisions are made in reference to the homestead, 
as are made in reference tothe thousand dollars of per- 
sonal property, after the death of the owner thereof. 
Each is, in the same language, declared to be “exempt 
from the payment of debts; Provided, such decedent 
leaves surviving him a widow or child.” Yet, section 15, 
speaking of the homestead, says, “That the homestead ex- 
empted for the benefit of the widow and minor child or 
children under this act, may be retained,’&c. This language 
clearly imports that, upon the death of the owner, the home- 
stead does not descend, or continue exempt, unless there be 
a widow, or minor child or children. This is a legislative 
construction of the language employed in section 3, so far 
as it provides for a succession to the homestead, and we feel 
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bound to give the language the same construction, when it 
speaks of the personal property.—Al/ord v. Alford, at the 
last term. We hold, that a surviving widow or minor child 
is necessary, under the act of 1873, to a continuance of the 
exemption of a thousand dollars of personal property, after 
the death of the exeeution-debtor. —, 

There is no error in the record, and the judgment of the 
Circuit Court is aflirmed. 


Toomer, Sykes & Billups v. Randolph. 
Attachment against Non-Resident ; Garnishiment. 


1. 7 heory of mortgage. ut law and in equity, as to rents and profits received by 
mortgagee. —At law, in the absence of a reservation or stipulation to the con- 
trary, the mortgagee has an immediate right of entry and possession, and, 
after default, the estate vests in him absolutely, leaving in the mortgagor 
nothing but the equity of redemption, of which courts of law do not take cog 
nizance; but, in equity, the mortgagee is regarded as a trustee of the rents 
and profits for the mortgagor, and is bound to apply them to the extinguish- 
ment of the debt, after paying taxes, nevessary repairs, Xe. 

2. Garnishment against mortyayee.—A second mortgagee can not by a gar- 
nishment against the first mortgagee, as the debtor of the mortgagor, reach 
and subject rents and profits received by the gernishce in excess of his 
debt. 


APPEAL from the Cireuit Court of Hale. 

The record does not show the name of the presiding judge. 

This action was brought by the appellants, suing as part- 
ners, against Philip B. Cabell; and was commenced by 
attachment, sued out on the ground of the defendant’s non- 
residence. The affidavit for the attachment was made on 
the 26th January, 1876, before a justice of the peace of the 
city and county of Mobile, by whom also the attachment bond 
was taken and approved ; and it is recited in the bond that 
the attuchment jas been obtained, returnable to the next 
term of the Circuit Court of Hale. The attachment set out 
in the record, which is dated the 29th February, 1876, was 
issued by the clerk of the Circuit Court of Hale, and was 
executed by summoning T. B. Randolph, by process of gar- 
nishment, as the debtor of said Cabell. The plaintiffs’ cause 
of action was the defendant’s promissory note for $706.84, 
dated the 25th February, 1874, and payable to the plaintiffs, 
at their office in Mobile, on or before the lst December, 1874. 
The garnishee appeared, in answer to the summons, and filed 
the following answer : 


“On or about tne 28th December, 1870, this garnishee 
Vou. Lx. 
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loaned to said P. B. Cabell the sum of $5,000; for which 
said Cabell contracted and agreed to pay him ten per cent. 
per annum interest thereon ; and said Cabell paid interest on 
said loan, according to said contract, up to Ist January, 1873. 
At the time of making said loan to said Cabell, he, the said 
Cabell, executed to this garnishee his promissory note, 
secured by a mortgage, with power of sale, upon the follow- 
ing lands,” describing them ; “a copy of which mortgage is 
hereto attached as a part of this answer, and referred to as 
a part of this answer. Said Cabell failed to pay any interest 
on said loan, after the lst January, 1873; and thereupon, on 
or about the ist January, 1875, garnishee took possession of 

aid land under said mortgage, and rented it for the year 
1875, for fourteen bales of cotton; of which rent, he collected 
twelve bales, and sold them on or about the lst November, 
1875, the net proceeds amounting to $720, which was received 
by this garnishee ; and the other two bales garnishee paid 
and allowed to the tenant, Sylvester Robinson, for repairing 
gin-house and screw. Afterwards, on or about the 6th De- 
cember, 1875, garnishee proceeded to advertise and sell said 
real property, for the satisfaction of said debt, in accordance 
with the power of sale in said mortgage; and at the sale 
thereof, on the 6th December, 1875, had the same bid in for 
him, by his attorney, for the sum of $6,651.43, there being no 
other bid for said property. Garnishee conveyed said lands, 
by deed, to one P. A. Tutwiler, for a consideration of $6,651.43, 
and said Tutwiler immediately reconveyed said lands to him, 
for $6,651.43 ; but no money was paid by said Tutwiler to 
garnishee, nor by garnishee to said Tutwiler. Garnishee 
had paid out on said land, taxes for 1874, $100; taxes for 
1875, $100.72; advertising sale of said property, $12; auc- 
tioneer’s fee, $5; and the interest on ik mortgage debt, at 
the time of the sale, was $1,464.59; and there was due from 
this garnishee to said Cabell, as a credit on said mortgage 
debt, the sum of $35, for a cow bought of him. Plaintiffs 
hold a second mortgage on said lands. Garnishee does not 
deny their right, or the right of the defendant in attachment, 
to redeem said property, or to have the rent referred to 
appropriated, pro tanto, in extinguishment of said debt ; and 
he is and has been willing, and has offered, to take in redemp- 
tion thereof less than the amount actually due, deducting 
said rents, and now offers to do so. Otherwise than as may 
be shown by the above statement of facts, garnishee is not 
now, and was not at the time of the service of the garnish- 
ment in this case, indebted to the said P. B. Cabell, nor did 
he have any effects, goods, &c., belonging to said defendant, 
in his possession, or under his control.” 
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The mortgage set out in the record, as the one referred to 
in the answer, recites the payment of $5,000 as its consider- 
ation, conveys the lands by the usual words of conveyance, 
and is conditioned as follows: ‘The conditions of the fore- 
going conveyance are such, that whereas the said Randolph 
hath this day loaned to the said Cabell the sum of $5,000; 
for which the said Cabell has executed his promissory note, 
of even date herewith, payable to the said T. B. Randolph 
on the first day of January, 1872, with interest thereon from 
this date, for the sum of $5,000; now, if the said Cabell do 
well and truly pay the said note, on or by the said 1st Janu- 
ary, 1872, in that event, the foregoing deed shall cease to be 
of any force or effect, and forever satisfied and discharged ; 
but, if the said Cabell shall fail, refuse, or neglect, well, truly, 
and fully to pay off the said note, or any part thereof, on or 
by the said lst January, 1872, then the foregoing deed shall 
be of full force and binding; and the said Randolph shall be, 
and he is hereby, fully authorized and empowered, after 
giving due notice by publication, for the same |time?|, and 
in the same way as is given by sheriffs in sales of land under 
execution, to sell said real estate, or so much thereof as may 
be necessary for the payment of said note, or whatever part 
thereof may remain unpaid; first applying the proceeds of 
sale towards paying and discharging the costs of executing 
this trust, and then satisfying said note and mortgage; and 
shall pay the balance, if any there be, to the said Cabell. 
And in case of a sale, the said Randolph is further author- 
ized to make full and sufficient titles to the purchaser or 
purchasers.” 

On this answer, the court refused to render a judgment 
against the garnishee, and discharged him; and this judg- 
ment is now assigned as error by the plaintiffs in attach- 
ment. 


Jas. E, Wexp, for the appellants.—By express stipulation 
in the mortgage, Randolph was bound to pay any balance 
remaining in his hands, after satisfying his debt, to Cabell ; 
and he would have been equally liable to do so, without an 
express stipulation. For this balance, Cabell might have 
maintained an action of assumpsit, as for money had and 
received ; hence, any creditor of his might reach and subject 
it by garnishment.—//itchcock v. Lukens, 8 Porter, 343, and 
authorities cited in 1 Brickell’s Digest, 175, § 314. The fact 
that plaintiffs are second mortgagees of the land, does not 
take away their right to sue out a garnishment. Their mort- 
gage is no where set out in the record, and the court can 


know nothing as to its terms and conditions. As mortgagees, 
Vou. Lx. 
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never having had possession, they could not recover the $720 
as rents, without proving more than is contained in this 
record. At most, they might elect to treat it as the money 
of their debtor, and subject it by garnishment. There was 
no tort to be waived by Cabell, as necessary to an action of 
assumpsit for the money. So soon as Randolph purchased 
at his own sale, he became the debtor of Cabell for this 
money, and will so remain until Cabell elects to set aside the 
sale in equity.— Charles v. Dubose, 29 Ala. 370; Williams v. 
Hatch, 38 Ala. 342; 45 Ala. 482; 1 Story’s Eq. Pl. § 317. 
There is a marked difference between the ancient and the 
modern authorities, English and American, in reference to 
the relative rights of mortgagor and mortgagee; and the 
recognized doctrine now is, that a mortgage is but a security 
for a debt, and that a reception of the rents by the mortga- 
gee, after the law-day, extinguishes the debt. The distinc- 
tion between the ancient and the modern doctrine is pointed 
out in 1 Hilliard on Mortgages, 235, § 1: Ib. 453, § 6, 454, 
$11. See, also, Norton v. Willard, 4 Johns. 42; Ewer v. 
Hobbs, 5 Metealf, 1; 11 Johns. 534; 3 Black, 435; 16 Mass. 
8; Kennett v. Plummer, 28 Mo. 145; 4 Kent’s Com. (ed. 1858), 
160, m. p.; 2 Brightly’s Digest, 2659, §1. An action for 
money had and received is an equitable action. Cabell 
might have maintained it against Randolph, without resort- 
ing to a court of equity; and his creditor might therefore 
sue out a garnishment.— Davis v. Lassiter, 20 Ala. 561; Huck- 
abee v. May, 14 Ala. 263; 9 Pick. 171; 1 Hilliard on Mort- 
gages, 423. 


Tnuos. J. Seay, contra.—At law, the mortgagee is regarded 
as the owner of the estate, and is entitled to the rents and 

rofits in that character, subject to an accounting in equity. 
Tubbell v. Moulson, 53 N. Y. 225; Hamner v. Harrell, 2 Stew. & 
P. 323. Hence, Cabell could not maintain an action at law 
against Randolph, to recover the $720 received as rents. 
Even if he could maintain such action, he might prefer to file 
a bill in equity to set aside the sale, and to make the mort- 
gagee account ; and the plaintiffs can not deprive him of this 
right of election.—Lewis v. Dubose, 4 Rich. 219; Drake on 
Attachment, § 545; Bingham v. Rushing, 5 Ala. 403; Fellows 
v. Duncan, 13 Mete. 332; 6 Humph. 328; Turner v. Arm- 
strong, 9 Yerger; Cobb v. Bishop, 27 Vt. 624. If the $720 
received by Randolph is in excess of his entire debt, it 
belongs, ex wyuo et bono, to the second mortgagees, and they 
may recover it by action in their own names against him.— 
Webster & Wilson v. Singley, 53 Ala. 208. Having that right 
of action, they can not reach it by garnishment.—Cook v, 
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Walthall, 20 Ala. 334; Henry & Caldwell v. Murphy, 54 Ala. 
246. 


BRICKELL, C. J.—A mortgagee, if there is not in the 
mortgage a stipulation to the contrary, or a reservation by 
the mortgagor of possession until default in the payment of 
the mortgage debt, has thé immediate right of entry, and 
may eject the mortgagor or his tenants.— Duval v. McLoskey, 
1 Ala. 737; Welsh v. Phillips, 54 Ala. 309. The theory of a 
mortgage, prevailing in this State, is that, at law, it creates 
in the mortgagee a direct, immediate estate in the land—a fee 
simple, unless otherwise expressly limited. The estate is condi- 
tional—annexed to the fee is a condition, which may defeat 
it. If the mortgagor, not having reserved the right of pos- 
session until default in the performance of the condition, 
remains in possession, he is the mere tenant at will of the 
mortgagee. After the law-day, and default in the perform- 
ance of the condition, the estate vests absolutely in the mort- 
gagee—the fee is freed from the condition annexed to it. 
Nothing remains in the mortgagor but the equity of redemp- 
tion, of which, as between mortgagor and mortgagee, courts 
of law do not take notice. Before default, all that remains 
in him is the right to perform the condition, and thereby 
restore his original estate.—Paulling v. Barron, 32 Ala. 11; 
Barker v. Bell, 37 Ala. 358; Welsh v. Phillips, supra. 

In courts of equity, the theory of a mortgage is, that until 
foreclosure it is a mere security for a debt, the mortgagor 
continuing the real owner of the fee. From this theory 
results the general principle, that a mortgagee in possession, 
before or after default in the payment of the mortgage debt, 
and before foreclosure, is a trustee of the rents and profits 
for the mortgagor, and bound to apply them in extinguish- 
ment of the mortgage debt.— Davis v. Lassiter, 20 Ala. 561; 
2 Wash. Real Prop. 221, § 9. All reasonable expenditures 
for taxes, necessary repairs, and other necessary expenses 
incurred on account of the estate, the mortgagee is allowed 
to retain from the rents and profits; and it is the balance 
only which may be applied in extinguishment of the mort- 
gage debt. An accounting is necessary to the ascertainment 
of the balance. The law does not apply the balance of the 
rents and “wpe to the mortgage debt; for, at law, they 
accrue to the mortgagee, as the owner of the legal estate. It 
is in equity only the application is made, in the nature of an 
equitable set-off, and as an incident to the right of redemp- 
tion.— Hubbell v. Moulson, 53 N. Y. 225. 

2. If it is admitted that the mortgagor, notwithstanding 


the second mortgage to the appellants, has a right to compel 
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the application of the rents received by the appellee while 
in possession, to the payment of the mortgage debt, the 
remedy is exclusively in equity, and is incidental to the right 
of redemption. In a court of law, the appellee is regarded 
as having received only and simply the issues of his own 
estate. A garnishment is strictly a legal proceeding, oper- 
ating only on the rights of the defendant in attachment or 
judgment, which he could in an action at law enforce in his 
own name. It can not be converted into a method of draw- 
ing within the jurisdiction of courts of law matters and rights 
of purely equitable cognizance.— Harrell v. Whitman, 19 Ala. 
135; Roby v. Labuzan, 21 Ala. 60; Godden v. Pierson, 42 Ala. 
370; Henry v. Murphy, 54 Ala. 246. 

What may be the rights of the appellants, as subsequent 
mortgagees, can not be considered or determined in the pres- 
ent proceeding. A garnishment is not a remedy for the 
enforcement of any cause of action vesting only in the cred- 
itor suing it out. Its whole scope and operation is to sub- 
ject legal demands recoverable only by the debtor, or prop- 
erty of his which is subject to execution.— Henry v. Murphy, 
supra; Thompson v. Wallace, 3 Ala. 132. 

There is no error in the record, and the judgment is 
affirmed. 


Walker v. Griffith. 


Statutory Action of Detinue for Horses. 


1. Local law ; preliminary notice ; recitals of legislative journals. —Although the 
constitution, by the 24th section of the 4th article, requires that notice shall be 
given of the intention to apply for the passage ofa local law, it does not require 
that thejournals shall affirmatively show that such notice was proved to have 
been given ; consequently, when the journals are silent, the courts will pre- 
sume, in favor of the validity of a losal law, when signed by the presiding of- 
ficer of each house, and approved by the governor, that proof was made of the 
preliminary notice. 

2. Legislative rules of proceeding in passage of bills ; recitals of legislative journals. 
Although the constitution, by the 2lst section of the 4th article, requires that 
bills shall be read three times in each house on different days, it does not re- 
quire that the journals of the two houses shall affirmatively show that this was 
a ; nor is it necessary to the validity of a law that the journals should show 
the fact. 

3. ‘Act to change boundary line between counties of Blount, Walker, and 
Jefferson, and authorize removal of county-seat of Blount ;” constitutionality of, 
as to title and subject-matter.—The act approved February 8, 1877, entitled “An 
act to change the boundary line between the counties of Blount, Walker, and 
Jefferson, and to authorize the ‘removal of the county-seat of Blount county,” 
(Sess. Acts 1876-7, pp. 229-31), is not violative of the constitutional provision 
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contained in the 2d section of the 4th article, which declares, ‘Each law 
shall contain but one subject, which shall be clearly expressed in its title.” 


ArreaL from the Cireuit Court of Blount. 

Tried before the Hon. Louis Wyers. 

This action was brought by Artelissa Walker, against Asa 
Griffith, to recover two horses, together with damages for 
their detention ; and was commenced on the 26th February, 
1877. The defendant pleaded, in abatement, that he was a resi- 
dent citizen of Walker county at the commencement of the 
suit ; and issue was joined on this plea. On the trial, as the bill 
of exceptions states, the defendant proved, in support of his 
plea, “that he was a resident citizen of the State of Alabama 
at the commencement of the suit, and was a householder 
and a freeholder, residing in that part of Walker county 
which was cut off from said county of Walker, and added to 
said county of Blount, by the act of the legislature of Ala- 
bama, approved February 8, 1877, entitled ‘An act to change 
the boundary line of the counties of Blount, Walker, and 
Jefferson, and to authorize the removal of the county-seat of 
Blount county.” This being “substantially all the evi- 
dence,” the court charged the jury, that said act was uncon- 
stitutional and void, because it contained more than one 
subject, and that they must find for the defendant, if they 
believed the evidence. This charge, to which the plaintiff 
excepted, is now assigned as error. 

The said act of the legislature, which may be found in the 
Session Acts 1876-7, pp. 229-31, is in the following words : 

“An act to change the boundary line between the coun- 
ties of Blount, Walker, and Jefferson, and to authorize the 
removal of the county-seat of Blount county. 

“SecTIon 1. Be it enacted by the General Assembly of Ala- 
bama, That the county line between Blount, Walker, and 
Jefferson counties shall commence at a point where Blount, 
Cullman and Walker counties meet or corner, and shall run 
thence due west to range line number (5) five, west; thence 
due south, along said line, to the Jefferson county line ; thente 
along said line dividing Jefferson and Walker counties, in a 
northeasterly direction, to the southeast corner of sextion six, 
township fourteen, range three, west ;thence due east, to the 
line now dividing the counties of Blount and Jefforson ; 
thence, with the present boundary line between Blount, Jef- 
ferson, St. Clair, Etowah and Cullman counties, to the point 
of beginning. 

“Seco. 2. Be it further enacted, That William G. Byars, 
William Drennen, William Warren, William M. Crump, and 


W.F. Dickinson be, and the same are hereby, appointed a 
Vou, Lx. 
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board of commissioners, for the performance of the duties 
and exercise of the powers hereinafter enjoined and confer- 
red upon them, a majority of whom may act in the premises. 

“Sec. 3. Be it further enacted, That said board of com- 
missioners are hereby empowered and directed to divide said 
county into election precincts to the best convenience of the 
people, and to designate the place of voting therein as soon as 
practicable, and to give notice of boundaries of said precincts 
and places of voting therein, by publication in some news- 
paper published in said county, for at least twenty days pre- 
vious to the election hereinafter provided for. Thesaid board 
shall hold an election on the second Monday of April, 1877, 
in said county, by giving at least thirty days’ notice thereof, 
by advertising in some newspaper published in said county, 
for the selection of a permanent county-seat, that Blount 
Springs and Blountsville may be voted for as said county- 
seats by the qualified electors therein; those voting for 
Blount Springs to put ina ballot upon which the words 
‘Blount Springs’ shall be written or printed, and those voting 
for Blountsville shall put in a ballot upon which [Blounts- 
ville} shall be written or printed; that said commissioners 
are empowered to appoint three inspectors and one return- 
ing officer for each election precinct in said county to hold 
said election, who shall be governed in their duties by the 
laws regulating elections in this State; that said returning 
officers shall make their return to said commissioners, at 
Blountsville, Alabama, within forty-eight hours after said 
election ; that said commissioners, after duly counting the 
votes, shall make certified returns thereof to the governor of 
Alabama, within five days from the day of election ; that 
within ten days thereafter, the governor, secretary of State 
and auditor shall count the votes, and the governor shall by 
proclamation declare the place that is selected as the coun- 
ty-seat by the majority of the votes cast at said election. 

“Seo. 4. Beit further enacted, That the citizens of the 
said counties of Walker and Jefferson, which shall, by the 
Ss of this act, be attached to the county of Blount, 

e and the same are hereby required to assume and pay 
their pro-rata share of the existing indebtedness of Walker 
and Jefferson counties, portions of which are attached to 
Blount county by this bill; which shall be ascertained and 
paid as provided by section 29 of the Revised Code. 

“Src. 5. Be it yurther enacted, That the present officers of 
Blount county shall hold their offices until the expiration of 
the time for which they were elected or appointed, subject, 
however, to the conditions now imposed on them by law.” 
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Tuos. H. Warts, with Terry & Lane, for appellant. 


Neither the record nor the docket shows the names of the 
counsel, if any, who appeared for the appellee ; and there are 
no briefs on file. 


MANNING, J.—The question presented for our deter- 
mination in this cause is, whether or not the “act to change 
the boundary line between the counties of Blount, Walker, and 
Jefferson, and to authorize the removal of the county-seat of 
Blount county,” approved February 8, 1877, is a valid enact- 
ment. It is supposed to be obnoxious to, or that it was not 
passed in accordance with, several provisions ot the consti- 
tution. 

Doubtless, the sections of that instrument which prescribe 
rules concerning the introduction and progress of bills 
through the two houses of the general assembly, and the con- 
duct of their business, are mandatory upon the members of 
those bodies. The obligation to observe them, arising from 
their accepting the position of legislators, is confirmed by 
the official oath they take—the same oath by which judges 
ae bound to a faithful and conscientious discharge of their 

uties. 

There is a wide difference, however, between the functions 
and modes of proceedings of the legislative, and those of the 
judicial department of the government; and out of this dif- 
ference arises a political necessity, recognized in the cousti- 
tution itself, that each shall, in its action, be almost wholly 
independent of the other. Except in the few instances in 
which the duty is expressly imposed by the constitution, or 
required by the plain meaning of its provisions, and in those 
cases, perhaps, in which the journals of the senate and house 
of representatives affirmatively and conclusively show that 
the rules of proceeding prescribed to them by the constitu- 
tion have not been observed, it would generally be practi- 
cally as inconvenient and difficult, as it would be unseemly, 
for the judiciary to undertake to regulate, or critically to 
scrutinize, the manner or degree in which the legislature 
conforms to, or disregards, the requirements of parliament- 
ary law in the transaction of its business. 

However formally and unexceptionably a statute may have 
been passed by the general assembly, yet, whether its provi- 
sions do not contravene the constitution of the State, or of 
the United States, or treaties made by the latter,—to which 
all the departments of the State government must yield 
obedience,—and whether the courts are not forbidden by 


this superior law from enforcing such enactment, and re- 
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quired to pronounce it void, are questions which, when 
properly presented, they must, from the very nature of our 
American institutions, consider and determine. This is one 
of the most effective and least offensive of the means which 
have been devised, for securing the liberties and privileges 
that the people have reserved, in their constitutions of gov- 
ernment, from legislative encroachment. One of its unavoid- 
able effects, however, is a vast amount of litigation concern- 
ing constitutional questions, and a consequent uncertainty 
in our statute law; evils by which the people and courts of 
England, under their “omnipotent” parliament, are never 
vexed. But it would greatly increase these inconveniences, 
without securing corresponding benefits, if, when acts pur- 
porting to be- those of the legislature are produced, after 
having been engrossed and enrolled under the supervision of 
the proper committees of the two houses, and authenticated 
by the signatures of the speaker of one and the president of the 
other, and then approved and signed by the governor, and 
filed in the office of the secretary of State, the courts must 
still, except in the instances before mentioned, determine 
whether they had been passed in minute compliance with 
all the rules of proceeding prescribed by the constitution for 
conducting bills through the process of enactment into laws. 
In such inquiries, the journals would, of course, have to be 
resorted to ; and when the constitution requires that a par- 
ticular thing shall be necessary to the validity of an act of 
legislation, and that the journal must show that this thing 
was done,—as, for instance, the passage of a bill by yeas 
and nays which shall be entered on the journals,—unless 
they do show it, the act can not be accepted as constitution- 
ally adopted. The thing thus required is an additional 
means, outside of the enrolled act, but in concurrence with 
the signatures of the speaker of the house of representatives 
and president of the senate upon it, authenticating its pass- 
age through the two houses, and renders the forgery of 
such an act more difficult. And as the passage of it by the 
yeas and nays can not, according to the constitution, be 
shown otherwise tlian by the journals, they must, in respect 
to it, “import absolute verity.” The existence or non-ex- 
istence of the statute depends on their testimony, whether 
they speak or are silent. 

But, except in such cases, their mere silence does not in- 
validate. The principal objects, in requiring the journals to 
be kept, probably were: first, that the members might be 
thereby informed, from day to day, of the progress and state of 
the business before them ; and, secondly, that constituencies 
might afterwards see how their representatives had per- 








366 SUPREME COURT [Dec. Term, 


[Walker v. Griffith. ] 


formed their duties in the public councils. But, certainly, 
the journals are, in many respects, too defectively kept, to be 
much relied on as evidence in the courts ; for the reason that 
they rarely set forth correctly all of the proceedings, how- 
ever faithful the officer who writes them up may be. 

Discussing provisions in the constitution of New Jersey, 
similar to those in our constitution, the Supreme Court of 
that State, in a very able opinion by Chief-Justice Beasley, 
said: “ Its language is, ‘Each house shall keep a journal of 
its proceedings, and from time to time publish the same ; 
and the yeas and nays of the members of either house, on 
any question, shall, at the desire of one-fifth of those pres- 
ent, be entered on the journal.’ And by the last clause of 
paragraph sixth, it is further directed, « * * ‘that the 
yeas and nays of the members voting on such final passage 
shall be entered on the journal.’ These are all the constitu- 
tional requirements relating to these diaries; and it will be 
observed that, with the exception of recording the yeas and 
nays, there is no prescription in the constitution of what 
they shall contain. They are not required to be attested in 
any way whatever; nor is it said that they shall even be 
read over to the houses, so that their correctness may stand 
approved. * * * * In the nature of things, they must be 
constructed out of loose and hasty memoranda, made in the 
pressure of business, and amid the distractions of a numerous 
assembly. * * * Can any one deny that, if the laws of tbe 
State are to be tested by a comparison with these journals, 
so imperfect, so unauthenticated, that the, stability of all 
written law will be shaken to its foundation ?” 

Serious, indeed, would be the consequences, no less in ref- 
erence to past legislative acts, under which the affairs of com- 
munities and of individuals may have been long adminis- 
tered, than in reference to future enactments, if they must 
be tried, to the extent contended for, by such fallible and fal- 
lacious tests. It would almost be impossible to know which 
of the acts, published from time to time in the statute-books 
as laws, were laws in fact. Whenever a case should arise 
under any of them, the printed journals of the two houses 
would be poured over and scrutinized, to ascertain when and 
how the bills in which they had their origin were introduced, 
and what motions had been made, readings had, references 
ordered, amendments proposed, and votes taken, in respect 
to them, for the purpose, by these examinations, of finding 
out objections, to be raised in the courts, to the validity of 
such acts. The journals would become as important to the 
ascertainment of what the law is, as the statute-books them- 


selves ; and few persons could be sure that they were not 
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violating the law, in their endeavors loyally to obey it. In-" , 
stead of being enlightened concerning their rights and duties, 
the people would find increased uncertainty ; and legislation 
ouall become, more than ever, a source of continual and 
oppressive litigation. We, therefore, unhesitatingly agree in 
the opinion of Judge Cooley, that it should “not be presumed, 
in any case, from the mere silence of the journals, that either 
house has exceeded its authority, or disregarded a constitu- 
tional requirement in the passage of legislative acts, unless 
where the constitution has expressly required the journals 
to show the action taken ; as, for instance, where it requires 
the yeas and nays to be entered.”—Const. Lim. 135-6. 

We refrain from going into any more detail in respect to 
our conclusions, because there are cases before us, in which 
the question may be considered in other aspects. Of course, 
though, we do not hold that judges are prevented from ex- 
amining the journals, or seeking evidence elsewhere, to sat- 
isfy themselves, as it is their duty to do, of the existence of 
a law, or of the time when it was enacted, when a well-found- 
ed doubt of either may exist. Such investigations are with- 
in the province of the courts; and upon this subject, there 
have been delivered several learned and well-considered 
opinions.— Gardner v. Collector, 6 Wallace, 499; Zhe People 
v. Devlin, 33 N. Y. 278, et seg. But the courts are not at 
liberty to treat as void acts which are authenticated, in the 
long-used and proper manner, as statutes of the general as- 
sembly, because the journals do not show that they were 
passed in accordance with all the rules of parliamentary law 
prescribed in the constitution for the conduct of legislative 
business. 

Accordingl¥, this court has heretofore held, since the con- 
stitution does not expressly require the journals to show 
that the notice prescribed by section 24 of article IV, of an 
intention to apply for the passage of a local or special act, 
was in fact given, that we will presume, when the journals 
are silent, that the legislature did not pass such a bill with- 
out sufficient proof on that subject.—Harrison v. Goudy, 
at the last term. The assignment of error based on that sec- 
tion is, therefore, not sustained. 

For the same reasons, we decline to pronounce the act 
under consideration void, because it does not appear by the 
journals (if, indeed, it does not) that the bill in which it had 
its origin had received three readings in each house. If the 
journals do not show that it had been read three times, it is 
to be presumed that the members knew that this had been 
done, from their own participation in the proceedings, or 
from memoranda on the bill, when they voted for its passage. 
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The other objection, relating to the unity of the subject of 
the act, is to be determined, not by reference to the journals, 
but by a consideration of the act itself, and of the title to 
it. Section 2 of article IV of the constitution ordains, that 
“each law shall contain but one subject, which shall be 
clearly expressed in its title ;’ and this clause is supposed to 
be infringed by the act in question. It is insisted that the 
title of the act sets forth, and the body of it contains, two 
distinct subjects; one to change boundary lines between three 
contiguous counties, and the other to change the site of the 
court-lLouse of one of them. In looking into the act, we see 
that the change made in the boundary lines mentioned, has 
the effect of enlarging Blount county, by annexing to it some 
of the territory that formerly belonged to the counties of 
Walker and Jefferson, respectively; and a consequence of 
this, doubtless, was to put the present court-house at a dis- 
tance from the centre of Blount county ; wherefore, provision 
was made for selecting for it another location. The real 
operation of the act is to reconstitute Blount county ; and this 
it does, by adding to it the territory referred to, and by pro- 
viding for the selection of another county-seat. 

Suppose the title were simply, “An act to reconstitute Blount 
county;” under this title, it would be allowable to change the 
boundary upon any side of Blount county, or entirely around 
it, and to change the county-seat. All of this would be en- 
tirely germane to the subject expressed in that title; and 
whatever is germane to, and congruous with the subject of 
a statute, may be embodied as a part of it in the same act, 
without destroying the unity of the subject.— Board of Rev- 
enue v. Barber, 53 Ala. 589; Ex parte Hickey, 52 Ala. 229. 
The subject of a statute may be a large one, having several 
branches, and requiring much detail; as an act to raise reve- 
nue, for instance. And it would protract the work of legis- 
lation enormously, and make it almost impossible of perform- 
ance, if the constitutional provision in question were so 
construed, as to require a separate statute for the enactment 
of each detail. There can be no doubt, that the general title 
above suggested for the act under discussion would author- 
ize the introduction into the act of all the provisions it now 
contains, and more.—See People v. Mahony, 13 Mich. 500; 
Blood v. Mercelliott, 53 Penn. St. 391; Cooley’s Con. Lim. 145, 
et seq.; Harris v. People, 59 N. Y. 599. And it thence follows 
that this act does not contain more than one subject. 

Is this subject clearly expressed in the title? Certainly, 
what the statute enacts is defined with more precision, than 
it would be under the more comprehensive title expressive 


of a single subject, above set forth as sufficient. For this 
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would afford a larger scope for details, relating to the same 
subject, than is allowed by the title really adopted. The 
fault of this title is, that, while it is very restricted, and 
leaves but little margin for an expansion of the subject of 
the act, it seems, by its particularity in specifying details, to 
indicate two subjects in the act. But this is a misconcep- 
tion, as a mere transposition of the clauses composing the 
title will tend to show. Let it be read as follows: “An act to 
remove the county-seat of Blount county, and to change the bound- 
ary line between the counties of Blount, Walker, and Jefferson.” 
This makes it more evident that the subject of the act is the 
reconstruction or reconstitution cf Blount county, to the lim- 
ited extent explained by the title. But this is made apparent, 
not by changing the meaning of the title, but the order of 
the two clauses composing it. 

The object of the constitutional provision is two-fold: 
first, truly to inform members, who are to vote upon the bill, 
what the subject of it is, so that they may not perform that 
duty, deceived or ignorant of what they are doing; and, 
secondly, to prevent the mischievous legislative practice 
known as “log-rolling ;” that is, of embracing in one bill 
several distinct matters, none of which, perhaps, could singly 
obtain the assent of the legislature, and then procuring its 
passage by a combination of the minorities in favor of each 
of the measures, into a majority that will adopt them all. 
No object of the constitutional provision referred to is de- 
feated or impugned by the title of this act, or by the act 
itself; and we cannot hold that the constitution makes the 
statute void. 

Let the judgment be reversed, and the cause be remanded. 





Winn wv. Dillard. 


Appeal from Interlocutory Decree in Chancery; Motion to 
Dismiss. 


1. Yo what term appeal should be taken.—An appeal from an interlocutory 
decree in chancery, overruling a demuffrer to a bill, or a motion to dismiss for 
want of equity, ete, (Code of 1876, § 3918), should be taken to the first Tues- 
day in some month during the penaing term of this court (§ 3925), if the legal 
notice can be given, and not to the next term; otherwise, the delay and cost 
ot protracted litigation, which the statute was intended to prevent, will not be 
avoided, and the object of the statute will be frustrated. 

2. Waiver of appeal.—When a defendant in a chancery caase, having prayed 
and obtained an appeal from an interlocutory decree overruling a demurrer to 
(24) 








370 SUPREME COURT (Dec. Term, 


[Winn v. Dillard. } 


the bill, files an answer and cross-bill before the return of the appeal to this 
court, or takes any ether steps in the cause inconsistent with the pendency of 
the appeal. he thereby waives the appeal, and it will be dismissed on motion. 

3. When cross-bill must contain equity.—When «a cross-bill sets ap matters in 
defense only of the original bill, it is not necessary that such matters should be of 
equitable cognizance, as distinguished from legal demands; but, when it secks 
relief as to independent matters outside of the case made by the original bill, 
except by way of set-off, it must show some ground of equitable jurisdiction. 


ApreaL from the Chancery Court of Marengo. 

Heard before the Hon. CuarLes TURNER. 

The original bill in this case was filed on the 17th Decem- 
ber, 1875, by A. W. Dillard, against Mrs. Willie G. Winn ; 
and sought a rescission of a contract made in August, 1872, 
by which the defendant sold and conveyed a tract of !and to 
the complainant. A rescission of the contract was sought 
on the ground that the lands were very much infested with 
“cocoa grass” and “wire grass,” which greatly impaired 
their value, and rendered their cultivation more difficult and 
costly, while they were unfit for pasturage ; that this fact was 
not known to the complainant at the time he made the con- 
tract, and was not communicated to him by the defendant, 
to whom it was well known. Besides a rescission of the con- 
tract, and the cancellation of the notes given for the pur- 
chase- -money, the bill prayed an account of the taxes paid, 
the value of the improvements erected by him on the land, 
and the reasonable rent during his occupation, and a decree 
for whatever balance might be found in his favor, with a lien 
on the land for its payment. There was a demurrer to the 
bill, which was partly overruled ; and after praying an appeal 
from the decree on the demurrer, the defendant filed an 
answer and cross-bill, setting up therein a sale of the land, 
after the filing of the original bill, under a deed of trust 
given to secure the payment of the notes for the purchase- 
money, and the defendant’s purchase at that sale, for a sum 
less by 32,000 than the unpaid purchase-money ; and pray- 
ing an account of the amount still due for the purchase- 
money, and of the rent of the land, or the value of the use 
and oveupation by the defendant, subsequent to the sale. 
The chancellor sustained a demurrer to the cross-bill, and 
dismissed it; and from that decree, also, an appeal was taken 
by the complainant therein. Both appeals are included in 
one transcript. The errors here assigned are—Ist, the over- 





ruling of the demurrer to the original bill; and, 2d, the sus- 
taining of the demurrer to the cross-bill. On the part of the 
appellee, a motion was submitted to dismiss the appeal from 
the decree on the demurrer to the original bill, and to strike 
out the assignment of error founded on that decree ; and the 


cause was at the same time submitted on the merits. 
VoL. Lx. 
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J. T. Jones, for the appellant.—1l. The appeal from the 
decree on the demurrer to the original bill was taken within 
thirty days, the time prescribed by the statute ; and it was 
neither abandoned, nor forfeited by afterwards filing an 
answer and cross-bill. The statute authorizing such appeals 
does not require nor contemplate a suspension of proceed- 
ings in the court below. If the decree is here affirmed, the 
answer and cross bill bring the case so much nearer to a final 
hearing, and thus avoid delay; and if it is reversed, and 
finally disposed of on the demurrer, the appellant only is in- 
jured. If the answer or cross-bill was irregularly filed, they 
should be struck from the files. 

2. The cross-bill was necessary and proper, since the re- 
lief asked by it could not be had under the answer.— Galla- 
gher v. Witherington, 29 Ala. 420; Goodwin v. McGehee, 
15 Ala. 233. 


CoLEMAN, CLARKE & McQUEEN, contra.—1. The first appeal, 
which was taken on the 22d April, 1876, was waived and for- 
feited, because it was not prosecuted to the next ensuing 
term of this court; and for the further reason, that the filing 
of the answer and cross-bill were inconsistent with the pen- 
dency of an appeal in this court. 

2. ‘The cross-bill was properly dismissed, because it was 
unnecessary, so far as it set up matters of defense; and 
because it sought relief as to mere Jegal demands, outside of 
matters set up in the bill.—Story’s Eq. Pl. $$ 389, 398; Mit- 
ford’s Eq. Pl. 28, 64; Alston v. Alston, 34 Ala. 15-29; Weed 
v. Small, 3 Sandf. Ch. R. 273; Fifev. Clayton, 13 Vesey, 546 ; 
Garner & Neville v. Leverett, 32 Ala. 410. 


BRICKELL, C. J.—The appellee filed an original bill, for 
the rescission of a contract for the purchase of lands, made 
with the appellant. The bill was filed in the proper chan- 
cery district; but, the chancellor having an interest in the 
suit, on the application of the appellant it was transferred ” 
to another division and district. At the time of the transfer, 
the case was standing for hearing, on the demurrer of the 
appellant to the original bill, no answer having been made. 
After the transfer, additional grounds of demurrer were filed ; 
and a decree was rendered, overruling the demurrer in part, 
and in part sustaining it. From this decree, an appeal to 
this court was,-within thirty days, prayed and obtained by 
the defendant. On the day of taking the appeal, the cause 
was re-transferred to the court in which it had been com- 
menced. Six days thereafter, the appellant filed her answer 
to the original bill. The bill was subsequently amended, to 
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cure the defects which were supposed to exist, in the partie- 
ular in which the demurrer had been sustained. Thereafter, 
the appellant filed a cross-bill; to which the appellee de- 
murred, and the demurrer was sustained. From the decree 
overruling the demurrer to the original bill, and from the 
decree sustaining the demurrer to the cross-bill, this appeal 
is prosecuted, auc the assignments of error are the rendition 
of each decree. A motion is now made to strike out the first 
assignment of error, relating to the decree overruling the de- 
mutrer to the original bill, and to dismiss the appeal, so far 
as respects that decree. On that motion, and on the assign- 
ment of error relating to the ecross-bill, the cause was sub- 
mitted. 

Prior to the statute of Mareh 20, 1875, now forming sec- 
tion 3918 of the Code of 1876, an appeal would not lie from 
a decree overruling a demurrer to a bill in equity, unless the 
complainant consented of record to the prosecution of such 
appeal.— //ivhtower v. Kennedy, 11 Ala. 562 ; Rev. Code, § 3486. 
The reason is, that, in our practice, such a decree is not final. 
The defendant has the unqualified right to plead, or answer, 
after the demurrer is overruled. The cause remains pend- 
ing and undetermined, and it may be, on a final hearing, a 
decree will be pronounced in his favor, rendering harmless 
the decree overruling the demurrer. It may be, also, that 
on the final hearing the chancellor may be satisfied he was 
in error in overruling the demurrer; and if he was, and the 
defect is incapable of being cured by amendment, he is not 
bound to persist in the error, but may render the proper de- 
cree, dismissing the bill, though it is supported by evidence. 
A final decree, disposing of the equities of the case, declaring 
finally the rights and liabilities of the parties, alone would, 
prior to the statute to which we have referred, support an 
appeal.— Garner v. Prewitt, 32 Ala. 15. The result, in prac- 
tice, was, that parties were sometimes compelled to the delay 
and cost of protracted litigation on the facts of eases, which, 
on demurrer, ought to have been pronounced not within the 
jurisdiction ; or pleas were sustained, or overruled, on which, 
uf the proper judgment had been rendered in the primary 
stages of the cause, the litigation would have terminated. 

To remedy this evil, the statute affords the right of appeal, 
from a decree sustaining or overruling a demurrer, or a mo- 
tion to dismiss a bill for want of equity, or sustaining or 
overruling a plea to such bill, if the appeal is taken within 
thirty days after the rendition of the decree; and in this 
court, the appeal is to be heard in preference to other than 
criminal cases, and the court is commanded to render the 


decree the chancellor should have rendered, it the decree is 
Vou. Lx. 
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reversed. Avoiding the delay and continuance of litigation, 
incident to the practice under pre-existing statutes, is the evil 
the statute is manifestly designed to cure. When construed 
in connection with a statute enacted at the same session 
(§ 3925, Code of 1876), authorizing appeals to be taken to 
the first Tuesday of any month during the session of this 
court, if the legal notice of appeal can be given, the appeal 
ought to be taken and prosecuted under that statute, and not 
to the succeeding term of the court. Otherwise, the evil 
against which the statute is directed, will not be avoided. 
For several months proceedings in the Court of Chancery 
could be suspended, awaiting the prosecution of the appeal 
taken within the prescribed time. We do not say, however, 
in the present case, that an appeal taken to the next term 
will be dismissed. 

2. A party, after claiming and obtaining an appeal from 
the interlocutory decree sustaining or overruling a demurrer, 
or a motion to dismiss, or sustaining or overruling a plea, 
cannot take steps in the cause, in the Court of Chancery, in- 
consistent with the prosecution of the appeal. The statute 
confers the right of appeal from such decrees, as a mere 
privilege, which a party may or not exercise. If he does not 
exercise it, and the final decree is adverse to him, from that 
he may prosecute an appeal, and assign as error the rendi- 
tion of the interlocutory decree. The right the statute se- 
cures, is a revision in this court of the interlocutory decree, 
and a judgment which must exert a controlling influence on 
the final decree. While exercising the privilege of obtaining 
from this court a revision of the interlocutory decrees, pro- 
ceedings in the Court of Chancery, in the “ie which must 
be observed if the appeal had not been taken, and which are 
necessary, or proper, only in the event of the affirmance of 
the decree, are inconsistent with the appeal; and, if taken 
before the return of the appeal to this court, must be re- 
garded as a waiver of it. By pursuing several distinct rights 
at the same time, a party cannot compel his adversary into 
the vexation and expense of double litigation. If the appeal 
from the decree overruling the demurrer to the wel bill 
was well taken, no answer from the appellant was necessary, 
or proper ; and without an answer, a cross-bill could not be 
filed. The answer was only necessary, in the event of the 
affirmance of the interlocutory decree. By answering, after 
having taken the appeal, the appellant lost the right of in- 
. sisting on, and prosecuting it. 

Under our statutes, prior to the Code, pleading to an 
amended declaration was a waiver of the right on error to 
question the correctness of the order allowing the amend- 7 
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ment (Caldwell v. May, 1 Stew. 425); and an amendment of 
the declaration was a waiver of the right on error to revise 
the judgment of the court on the demurrer to the original.— 
Stallings v. Newman, 26 Ala. 300. The principle was, that 
there was an acquiescence in the judgment, inconsistent with 
the right subsequently to assail it. The principle applies to 
the case now presented; and the right of prosecuting the 
appeal from the interlocutory decree was lost by the subse- 
quent proceedings taken in the cause by the appellant. The 
revision of that decree can now be had, only on an appeal 
from the final decree, if that is adverse to her. It follows, 
the motion to strike out the first assignment of error, relating 
to the decree on the demurrer to the original bill, must be 
sustained, and the appeal, as to that decree, dismissed. 

3. We concur with the chancellor, that the demurrer to 
the cross-bill was well taken. The demands in respect to 
which the relief is prayed, are mere legal demands, for the 
recovery of which the law affords adequate remedies. If re- 
lief, not defense, is the object of a cross-bill, the claim and 
title of the complainant in it must be equitable. When it is 
said that a cross-bill must not of necessity show any ground 
of equity to support the jurisdiction of the court, it must be 
taken as applied to bills making defense, and not to such 
bills seeking relief.—Story’s Eq. Pl. §$ 398-99. Noris it the 
appropriate function of a cross-bill to set up, otherwise than 
by way of set-off, a distinct claim against the complainants 
in the original bill—Story’s Eq. Pl. 398, b; Lowan v. Sharp's 
Rifle Co., 33 Conn. 1. Let the decree on the cross-bill be 
affirmed, and the cause remanded. 


MecCrary’s Adm’r wv. Rash’s Adm/’r. 


J, 
( 


Action on Note under Seal, given for Price of Slave. 


1. Competency of parties as witnesses in civil cases ; exception as to actions by or 
against administrators, and statements or transactions by or with decedents.— Under 
the statute relating to the competency of parties as witnesses in civil cases 
(Code of 1876, § 3058), the exception which declares that ‘in suits or pro- 
ceedings by or against executors or administrators, neither party shall be 
entitled to testify against the other, as to any transaction with or statement by 
any deceased person whose estate is interested in the result of such suit,” Xc., 
applies to and excludes the distributees of the estate, who, though not nomi- 
nally parties, are beneficially interested in the result of the suit. 

2. Charge misleading jury.—A charge which is calculated to mislead the jury, 
but not otherwise objectionable, is not a reversible error ; the party objecting 
to it should ask an explanatory charge. 

Von. LX. 
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AppraL from the Circuit Court of Jackson. 

Tried before the Hon. Louts Wyern. 

This action was brought by John B. Tally, as the surviv- 
ing administrator of the estate of William Rash, deceased, 
against Samuel McCrary, and revived, on his death pendente 
lite, against Thomas N. Allison, as his administrator; was com- 
menced on the 15th August, 1872; and was founded on a 
bond, or promissory note under seal, for $1450.—which was 
executed by Leroy McCrary, since deceased, and by said 
Samuel McCrary, and one George Rogers, dated the 15th 
April, 1859, and payable twelve months after date, to Laxon 
Rash and said John B. Tally, as administrators of the estate 
of William Rash, deceased ; and which recited on its face 
that it was given for the purchase-money of a slave. The 
defendant pleaded, “in short by consent,” Ist, accord and 
satisfaction ; 2d, payment; 3d, set-off; and 4th, a special 
plea of payment by the transfer to said Laxon Rash, since 
deceased, one of the payees of the note, and then co-admin- 
istrator with plaintiff, of a promissory note made by one 
Emery, and payable to said Leroy McCrary, one of the 
makers of the note sued on ; and issue was joined on all these 
pleas. 

On the trial, as the bill of exceptions shows, the plaintiff 
having read fhe note in evidence to the jury, the defendant 
offered to prove the declarations, or admissions, of said Laxon 
Rash, deceased, to the effect that the note was paid to him, 
in 1863, in Tennessee, in Confederate money, by Leroy Mc- 
Crary, who was the principal debtor, the other makers hav- 
ing signed it as sureties for him ; and that he had distributed 
the money among the distributees of the estate, retain- 
ing a part as his own distributive share. These declarations, 
or admissions, he offered to prove by the testimony of James 
Champion, who had married a daughter of said Samuel Mc- 
Crary, and by the depositions of George Rogers, who had mar- 
ried another daughter of said McCrary, and of Almond Mc- 
Crary, his son. This testimony was excluded from the jury 
by the court, on motion of the plaintiff, on the ground that 
said witnesses, though not parties to the record, “were inter- 
ested in this cause as parties by implication,” being distrib- 
utees of the estate of said Samuel McCrary ; to which ruling, 
in the case of each one of said witnesses, an exception was 
reserved by the defendant. 

The court charged the jury, on the request in writing of 
the plaintiff, “that the only manner in which Confederate 
States treasury-notes had a pecuniary value affixed to them 
by law, was by reason of public policy, and the laws of each 
State in which such currency had a circulation; and the 
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court can not judicially know, or charge the jury, that such 
treasury-notes had a value in Tennessee in 1863, at the time 
of said alleged payment.” To this charge, alfo, the defend- 
ant excepted. 

The exclusion of the evidence, and the charge of the court, 
are now assigned as error. . 


L. C. Couson, for appellant. 
L. P. WALKER, contra. 


STONE, J.—Section 3058 of the Code of 1876, being the 
act of March 2, 1875 (Pamph.'Acts, 252), is, in some respects, 
materially different from section 2704 of the Revised Code. 
Each declares that, asa general rule, being a party to the 
record, or interested in the issue tried, does not disqualify a 
witness ina civil cause. The exception found in section 
2704, Revised Code, is in the following language: “In suits 
or proceedings by or against executors or administrators (as 
to which a different rule is not made by the laws of this 
State), neither party shall be allowed to testify against the 
other, as to any transaction with, or statement by the testa- 
tor or intestate, unless called to testify thereto by the oppo- 
site party.” The meaning of the clause in parenthesis is, 
that this exception applied to all such cases, unless some 
case should arise, for which the Code, in some other clause, 
made a different rule or provision. The act of March 2, 
1875 (Code of 1876, § 3058), provides, “that neither party 
shall be allowed to testify against the other, as to any trans- 
action with, or statement by any deceased person, whose es- 
tate is interested in the result of such suit.” It will be readily 
seen that this enlarges the exception. In the former statute, 
the exclusion applied only when the “suit or proceeding was 
by or against an executor or administrator,” and it was con- 
fined to “transactions with, and statements by the testator or 
intestate.” Under the present statute, the exclusion applies 
to all classes of suits or proceedings, provided the offer be to 
prove, by a party to the suit, a transaction with, or state- 
ment by some deceased person, whose estate is interested in 
the result of the suit. The first was confined to a testator 
or intestate, whose personal representative was, as such, a 

arty to the suit, and to transactions with, and statements 
. such [deceased] testator or intestate. The latter includes 
transactions with, and statements by any deceased person, 
whose estate is interested in the result of the suit. The lat- 
ter statute contains another exceptional clause not found in 


the former. It provides that parties to the suit shall not tes- 
Vou. Lx. 
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tify in their own favor, as to transactions with or statements 
by any deceased person, who, “at the time of such statement 
or transaction, acted in any representative or fiduciary re- 
lation wuatsoever to the party against whom such testimony 
is sought to be introduced.” ‘This clause scarcely needs com- 
ment. It provides a rule different from that declared in 

Baldwin v. Ashley, 54 Ala. 82, which arose under the older 
statute. 

The purpose of the exception, in each of these statutes, 
was to exclude the testimony of parties to the suit, when of- 
fered in their own behalf, to show transactions with, or state- 
ments by persons who have died, and consequently can not 
confront, and, perchance, contradict such testimony. It rests 
on the fear that personal interest will exercise an influence 
too controlling, unless it is confronted by an adversary in- 
terest, having equal knowledge of the facts. This exception 
has been uniformly upheld in its integrity, as a necessary 
restraint of abuses likely to grow out of the section of the 
Code we are considering. See Rupert v. Elston, 35 Ala. 79; 
Kirksey v. Kirksey, 41 Ala. 626, 684; Waldman v. Cromme- 
lin, 46 Ala. 580; Stallings v. Hinson, 49 Ala. 72; Davidson v. 
Rothschild, 49 Ala. 104. 

The amendment of the section under discussion, extend- 
ing, as it does, the restraints on parties testifying against de- 
cedents’ estates in adversary interest, furnishes an additional 
reason why we should not cripple this salutory exception, 
in its benificent operation. So, it has been held to apply to 
persons standing in the relation of beneficiaries, who, 
though not parties to the suit, are directly interested in the 
result.— McLemore v. Nuckolls, 37 Ala. 660, 672; Key v. 
Jones, 52 Ala. 238,247. See, also, Walker v. Watker, 34 Ala. 
469 ; Tisdale v. Maxwell, at present term. 

Under the rule declared in the cases of McLemore v. Nuck- 
olls, and Key v. Jones, supra, the witnesses, Rogers, Cham- 
pion, and Almond McCrary, were incompetent to testify to 
transactions with, and statements by Rash, the deceased ad- 
ministrator ; and the Circuit Court did not err in excluding 
that part of the evidence. 

2. The charge given and excepted to may have been, and 
probably was, calculated to mislead the jury. That is no 
ground for reversal. It wasthe privilege and duty of the 
defendant to ask an explanatory charge, by which the objec- 
tionable tendency of it could have been averted and healed. 
1 Brick. Dig. 344, § 129. 

Tbe judgment is affirmed. 


BnricKeE 1, C. J., not sitting, having been of counsel. 
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ie parte Cresswell. 
Application for Mandamus to Chancellor. 


1. Power of chancellor, at subsequent term, to set aside final decree.—A chancel- 
lor has no power to set aside and vacate, at a subsequent term, of his own 
motion, a final decree rendered at a former term, although matters of account 
in the cause are still pending under a reference to the register. 


Application by petition, by Mrs. Louisa W. Cresswell, for 
a mandamus to the Hon. A. W. Ditxarp, chancellor of the 
Western Chancery Division, presiding in the Chancery Court 
of Greene county, on the facts stated in the opinion of the 
court. 


Jas. E. Wepp, for petitioner, cited Ansley v. Robinson, 16 
Ala. 793; Bradford v. Barclay, 37 Ala. 453; Vun Dyke v. The 
State, 22 Ala. 54; Watt v. Watt, 87 Ala. 547; Byrd v. Me 
Daniel, 26 Ala. 585; Ex parte Carroll, 50 Ala. 9; Boyles v. 
Maddox, 43 Ala. 357 ; Ex parte Lowe, 20 Ala. 333 ; Cockrell v. 
Hayes, 41 Ala. 75. 


BRICKELL, C. J —This is an application for a mandamus 
to the chancellor of the Western Division, commanding him 
to vacate and annul an order made by him on the 30th Novem- 
ber, 1877, whereby he set aside a final decree rendered by 
him on the 27th November, 1875, in favor of the petitioner, 
and against Samuel L. Cresswell and others. The facts, as 
shown by the application and its exhibits, are—that on the 
6th October, 1874, the petitioner, a married woman, by her 
next friend, filed in the Chancery Court of Greene county her 
original bill, against her husband, Samuel L. Cresswell, James 
Crawford, William G. Jones, and William D. Dunn, to en- 
force a trust in and to certain lands, which her husband had 
aliened and conveyed to Crawford, and which he had con- 
veyed to Jones and Dunn, in trust for the benefit of, his 
creditors. The defendants were regularly brought into court. 
There was a decree pro confesso against the husband, and the 
other defendants answered, incorporating a demurrer in the 
answer. At the November term, 1875, the cause was sub- 
mitted, on pleadings and proofs, for final decree. A decree 
was rendered, overruling the demurrer, declaring and en- 


forcing the trust, and directing the defendants to deliver pos- 
VoL. Lx. 
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session of the lands to the complainant; and in the event 
they failed, directing that proper process issue to the sheriff 
to put her in possession. The register was ordered to take 
and state an account of the value of the rents and _ profits of 
the lands, during the years 1874 and 1875, while in posses- 
sion of the trustees, Jones and Dunn. It was further decreed, 
that the complainant pay the costs, “and recover them of 
the assignees of James Crawford, out of the rents of the land.” 
Thke register, having taken an account of the rents, reported 
to the June term, 1876, the amount thereof. It is not cer- 
tain, from the transcript of the record exhibited with ‘the 
application to this court, whether that report has been con- 
firmed, or whether the further orders of the chancellor were 
made on a motion for its confirmation. At the June term, 
1877, the chancellor, being of opinion that the original de- 
cree was erroneous, declined to make any further orders in 
the cause. At the November term, 1877, he reviewed the 
original decree, of his own motion, pronounced it erroneous, , 
and made the order now complained of, annulling that de- 
cree, sustaining the demurrer he had previously overruled, 
and dismissing the bill, at the costs of the next friend of the 
complainant. 

It is too plain for argument, that the action of the chan- 
cellor is indefensible. No principle of law is more plainly 
settled, or of more universal application, than that no court 
can, after a hearing on the merits, with the parties properly 
before it, reverse or annul its own final decrees or judgments, 
for errors of facts, or of law, after the term in which they. 
have been rendered. After the lapse of the term, the extent 
of its power is the amendment of matters of form, or the cor- 
rection of clerical misprisions. Certainly it is without 
power, at the mere volition of the judge, without complaint 
from any party in interest, to set aside and annul a decree 
from which, by the lapse of time, an appeal is barred. 
Ansley v. Robinson, 16 Ala 793; Van Dyke v. State, 22 Ala. 
54; Pettus v. McClanahan, 52 Ala. 55; Cameron v. McRoberts, 
3 Wheat. 591; U. S. Bank v. Moss, 6 How. U.S. 31; Charman 
v. Charman, 16 Vesey, 115 ; Freeman on Judgments § 100. 

Arule nisi must be granted, requiring the chancellor to ap- 
pear before this court on Thursday, April the 11th, 1878, and 
show cause why a peremptory mandamus should not issue, in 
accordance with the prayer of the petition. 
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Castleman vw. Jeffries. 


Action by Wife, for Money Had and Received, belonging to 
her Statutory Separate Estate. 


1. Wife's statutory separate estate ; statutory provisions apply to what.—By the 
uniform decisions of this court, the various statutory provisions securing and 
regulating the separate estates of married women have been held applicable 
only to property which, in the absence of those statutes, would not be the sep- 
arate property of the wife. 

2. Common law; presumption as te existence of, elsewhere. —The presumption, 
in which the courts of this State indulge, as to the existence of the common 
law in other States having the same common origin, does not apply to Texas, 
whose origin was different. 

3. Conflict of laws asto rights of property, real and personal.—Real property, 
as to its title, descent, and the forms necessary to be observed in its convey- 
ance, 18 governed by the laws of the country in which it is situated ; but per- 
sonal property follows the domicile of the owner, 

4. Foreign laws; how administered here.-—The acknowledged rule of comity, 
which requires that full effect shall be given by our courts to foreign laws, 
when, by change of domicile, or removal of property, the legality of transactions 
had under those laws is brought before our tribunals, is always subject to the 
fundamental condition, that the foreign law does not contravene the positive 
law or public policy of our own State. 

5. Conversion of wife's lands into money, by sale.—Where husband and wife 
are domiciled in Alabama, and lands belonging to the wife in ‘Texas are volun- 
tarily sold by them, the proceeds of sale being remitted to them here, the 
money is to be regarded as the acquisition of new property, and becomes a part 
of the wife's stututory separate estate. 

6. Husband's power to use and invest wife’s money. —As to money belonging 
to the corpus of the wife’s statutory separate estate, the husband, as her trustee, 
has large discretionary powers of investment, and may lawfully use it in pur- 
chasing “articles of comfort and support of the household,” such as_ her sepa- 
rate estate is by statute rendered liable for, or in payment of such articles 
already purchased. 

7. Creditor’s right of retainer, as against wife, on decount of family supplies 
furnished.—A person who has received or collected money belonging to the 
corpus of the wife’s statutory separate estate, under such circumstances as 
render him only liable to her for so much money had and received, may law- 
fully retain the amount due to him for necessary family supplies furnished by 
him to her and her husband, for which the statute renders her estate liable. 

8. Payment ; what evidence admissible under plea of, and what constitutes.—In 
an action by the wife, suing alone, for money had and received, belonging to 
the corpus of her statutory separate estate, the defendant may show, under the 
plea of payment, that the money was collected by him on a check, or draft, 
which the husband had delivered to him on account of an indebtedness tor 
‘articles of comfort and support of the household” already supplied and 
furnished by him, and which was received and used by him as so much 
money: if the check was delivered and received as a payment, or if it was 
delivered pursuant to an agreement, made when the debt was contracted, that 
payment shonld be so made, it would constitute a payment. 

9. Set-off ; requisites of plea of.—A plea of set-off requires the same aver- 
ments which would be necessary to make a good complaint if the claim were 
sued on ; but it is not necessary that facts averred in the complaint should be 
repeated in the plea. 

VoL, LX. 
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AppraL from the Cireuit Court of Hale. 

Tried before the Hon. Gro. H. Crata. 

This action was brought by Mrs. Ann M. Jeffries, the wife 
of Walter B. Jeffries, against D. J. Castleman, to recover the 
sum of $701.13, alleged to be'“due by account for money had 
and received by Jeffries & Castleman (a firm composed of A. 
S. Jeffries and the said D. J. Castleman), belonging to the cor- 
pus of the statutory separate estate of the said Ann M. Jeffries, 
and received by said Jeffries & Castleman on the 18th 
November, 1872 ;” and was commenced on the 8th Febru- 
ary, 1875. The defendant filed five pleas—namely: Ist, non 
assumpsit ; 2d, payment ; 3d, set-off ; and the 4th and 5th as 
follows: 4. “That at the time the said summons was sued out, 
the said Walter B. Jeffries was indebted to him by account, 
to-wit, in the sum of $1700, due to and made with the said 
firm of Jeffries & Castleman during the years 1870, 1871, 
1872, 1873, due and payable on the first day of January 
next, for goods, wares, and merchandise sold by them ; and 
defendant avers, that at the time said account was contract- 
ed, the said. Walter B. Jeffries and Ann M. Jeffries were 
husband and wife, living in said county of Hale; and that 
said Ann M. Jeffries owned a statutory separate estate, of 
the money sued for in this action, at the time said account 
was contracted ; and that said account was for articles of 
comfort and support of the household, suitable to the degree 
and condition in life of the family of said Walter B. and Ann 
M. Jeffries, for which the said Walter B. would be responsi- 
ble in an action at common law, and for which said statutory 
separate estate of said Ann M. Jeffries was liable by statute; 
which said account defendant hereby offers to set off against 
plaintiff’s said demand.” 5. “That on the first day of Jan- 
uary, 1870, defendant was merchandising in the town of 
Greenesboro, Alabama, in partnership with the said A. S Jef- 
fries ; and that the said Ann M. Jeffries, at or about that 
time, came to the store of this defendant, and told him, ‘we,’ 
meaning she and her family, would want to get some goods 
and groceries, and some money, that she would have some 
money coming to her soon, and that she wished to get the 
goods and groceries to be paid for out of said money; that 
defendant determined to let her have the goods and grocer- 
ies she wanted, and did so; and that on, to-wit, about the 
first day of July, 1870, the said Walter B. Jeffries brought 
and delivered to this defendant, for Jeffries & Castleman, a 
certain draft for about $300, payable to the said Walter B. 
Jeffries, and by him indorsed ; that on said day, this defend- 
ant, for Jeffries & Castleman, took said draft for collection, 
and paid some money on account thereof to said Walter B, 
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Jeffries ; and that afterwards, to-wit, on or about the— 
day of ——, the said Walter B. Jeffries came to the store of 
Jeffries & Castleman, with a draft for about $300, payable to 
Ann M. Jeffries, and indorsed by said Walter B. and Ann 
M. Jeffries, which defendant knew, or understood to be, the 
money referred to in the conversation had with Mrs. Ann M. 
Jettries ; and that Jeffries & Castleman collected said last 
mentioned draft, and have, in pursuance of said understand- 
ing so had as aforesaid, before the commencement of this 
action, sold and delivered goods and groceries, and paid 
money to the said Walter B. Jeffries and Ann M. Jeftries 
largely more than the amountof both of said drafts. Where- 
fore, defendant says, that said debt is, and was at the time 
said suit was begun, fully paid and discharged.” 

A demurrer having been sustained to the 5th plea, the de- 
fendant amended it, by leave of the court, by adding after 
the word “ groceries,” as contained in the latter part of the 
plea, these words: “And that the goods so sold were arti- 
cles of comfort and support of the household, suitable to the 
degree and condition in life of the family of said.Ann M. and 
Walter B. Jeffries, and for which the husband, the said 
Walter B. Jeffries, would be responsible at common law, and 
that said W. B. Jeffries was and is insolvent.” To the plea 
as amended the plaintiff again demurred, and assigned the 
following as causes of demurrer: Ist, “that plaintiff is a 
married woman, and her action is for the recovery of the 
corpus of her statutory separate estate under the laws of Ala- 
bama, and the contract set up in said plea for the disposition 
of her estate is void under the laws of Alabama, and confers 
no right on the defendant in answer to plaintiff’s demand as 
set forth in her complaint;’ 2d, “ because said plea does 
not deny that the money or drafts, received by him, were the 
Statutory separate estate of plaintiff, and the matters set 
forth in said plea do not show any sufficient answer to his 
liability to answer to the plaintiff for said statutory separate 
estate so received by him;’ 3d, “that the action being in 
the name of the said Ann M. Jeffries, a married woman, and 
for the corpus of her statutory seperate estate, the several 
matters therein set up are not good in answer to her com- 
plaint, either as a payment, or as a set off, or by virtue of 
the agreement or transaction set forth in said plea;” 4th, 
that a demand for goods for the comfort and support of the 
household, suitable to the degree and condition in life of 
the family, and for which the husband would be responsible 
at common law, can only be enforced against the corpus of 
the wife’s statutory separate estate, by suit against the hus- 
hand alone, or against the husband and wife.” The court 
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sustained the demurrer, and issue was then joined on the 1st 
and 2d pleas. There was a demurrer to the 3d and 4th 
pleas, but the record does not show what disposition was 
made of it, nor does it show that issue was joined on either 
of those pleas. 

By written agreement, entered into pursuant to the act 
approved March 6, 1875 (Code of 1876, $$ 3029-31), the cause 
was submitted to the court for decision, without the inter- 
vention of a jury; and the court was requested to make a 
special finding of the facts. The special finding of the court 
was as follows: “1. That the defendant was a member of the 
firm of Jeffries & Castleman, merchants in Greenesboro, Ala.; 
which firm received two drafts, the first for $299.38 in gold, 
dated Uniontown, Ala., July 25, 1870, payable to the order 
of W. B. Jeffries, drawn by Bush Jones on T. P. Miller & Co. 
of Mobile, Ala., upon which they received, according to the 
testimony of the defendant, the sum of $59.87 premium, in 
United States currency; and the second dated August 18, 
1870, for $294.72, payable to Ann M. Jeffries, on and by the 
same persons as the first, on which they received, in United 
States currency, the sum of $47.15 premium. The first draft 
thus amounted, in United States currency, to $359.25, received 
by them July .26th, 1870; and the second amounted, in the 
same currency, to $341.87, and was received by them August 
22d, 1870. . 2. That such money was the proceeds of certain 
lands in the State of Texas, which descended from the father 
of plaintiff, to plaintiff and two sisters ; that said lands were 
there sold, by consent of said heirs, for distribution, and the 
proceeds of plaintiff's share of said land remitted by the 
above drafts to her, through the above-mentioned drawer. 
3. That the proceeds of said drafts constituted the corpus of 
plaintiff’s separate estate as a married woman, under the 
statutes of Alabama. 4. That said drafts were deposited 
with the firm of Jeffries & Castleman, of which firm the de- 
fendant was a member, for collection. 5. That the sum of 
$130.60, of said proceeds of said drafts, was paid by defend- 
ant to plaintiff and her husband ; which, on the 18th Novem- 
ber, 1872, would leave a balance of $570.52, of said proceeds 
of said drafts, as due to plaintiff. 6. That the said firm had 
notice of the character of the funds arising from said drafts. 
7. That the plaintiff, before the commencement of this suit, 
demanded payment of said money of said defendant. 8. 
That the account offered in evidence by the defendant was 
kept with and made against Walter B. Jeffries, plaintiff’s 
husband. 9. That, under the pleadings and previous rulings 
of the court in the case, there was no legal and valid trans- 
fer or conveyance of said corpus of said statutory separate 











. 
| 
: 
§ 
; 
’ 
' 











384 SUPREME COURT (Dec. Term, 
[Castleman v. Jeffries. ] 


estate ; and the question of the character of the goods fur- 
nished, so as to charge said separate estate therewith, does 
not arise ; and the testimony thereon is irrelevant and inad- 
missible, and is therefore excluded. 10. That the legal inter- 
est on said sum of $570.52, from the 1sth November, 1872, to 
this time, should be allowed,-amounting to $134.42, which, 
with the said principal, amounts to $704.94; which sum, it is 
ordered, that the plaintiff do have and recover of the said 
defendant, together with the costs, for which execution may 
issue.” 

The bill of exceptions purports to set out all the evidence 
adduced on the trial, and states that Mrs. Jeffries, the plain- 
tiff, testified on her own behalf as follows: ‘“ That she is the 
wife of W. B. Jeffries, and resides with her said husband, in 
said county of Hale, where she also resided in 1870; that 
she owned an estate of about $1,200, which came to her as 
one of the heirs of her father, the late W. M. Murphy, who 
died in Alabama in 1858; that it consisted of money, the 
proceeds of lands in Texas which belonged to her said father, 
and were there sold, in the spring of 18/0, by consent of 
herself and her two sisters, who were jointly interested 
therein ; that her husband employed Judge Bush Jones, of 
Uniontown, Ala., to attend to the collection and receiving of 
her share of the land; that Judge Jones did so, and the 
money was remitted to him from Texas, and he remitted it 
in the form of the drafts on T. P. Miller & Co.,” which were 
produced. “ Plaintiff stated, also, that these drafts were 
carried by her husband to said Jeffries & Castleman, for col- 
lection, and they realized and received, of principal and pre- 
mium, about $700, in July, or August, 1870; that she applied 
to the said defendant, soon after the collection of the last 
draft, for the money, as she had an opportunity to lend it 
out on advantageous terms ; that defendant said, in reply, 
be regretted exceedingly not being able to pay her, as he 
had used the money to pay freight on goods, and in his bus- 
iness ; that she afterwards applied to him for money, and 
received from him about $30: that she never consented, or 
agreed, to apply her money to the payment of goods and pro- 
visions bought either by her husband or herself; and that 
she did get and buy goods and provisions at the defendant’s 
said store, in her own person, and on orders written by her.” 
Being cross-examined in reference to the account of Jeffries 
& Castleman against Walter B. Jeffries, hereinafter men- 
tioned, she specified some of the items as “articles suitable 
and necessary for herself and family ;’ but this evidence, 
“as to the character of the goods—whether they were arti- 


cles of comfort and support, suitable to the degree and con- 
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dition in life of the family of plaintiff and said W. B. Jeffries” — 
the court excluded and rejected, on motion of plaintiff, on 
the ground that it was irrelevant; to which ruling the de- 
fendant reserved an exception. “ Plaintiff stated, also, that 
there were other articles of a similar nature in said account, 
which she had herself purchased, during the years 1870, 
1871, 1872, after her money was in the defendant’s hands as 
above stated ; that she did not agree, or intend, to apply or 
use her money in paying for the goods so bought by her or 
her husband ; that she did not remember having any conver- 
sation with the defendant, about the beginning of the year 
1870, when she bought the first bill of goods, but did have 
a conversation with said A. S. Jeffries, who was her husband’s 
uncle, down at his house, about opening said account, before 
she went up to the store ; also, that her husband, said Wal- 
ter B. Jeffries, was insolvent at the date of these transac- 
tions, and is so now; that he farmed in partnership with one 


H. T. Waller in 1870, and with J.C. Nelson in 1871, and 


with said A. 8. Jeffries in 1872.” 

“The defendant testified that, on or about the Ist Janu- 
ary, 1870, he had a conversation with plaintiff in the store 
of Jeffries & Castleman; that she said to him: ‘We will 
have some money coming before long, and we want to get 
some goods and groceries, and when the money comes, it will 
be placed in your hands; and we want some money, but not 
very much.’ Witness said, that upon the faith of the repre- 
sentations about the money he then let plaintiff get the 
goods and articles charged under date of January 8, 1870, 
and others afterwards; that on or about the 26th July, 1870, 
said Walter B. Jeffries came in, and brought the following 
draft,’—the first draft above described, ‘ which witness un- 
derstood to be for some of the money referred to in his said 
conversation with plaintiff; that he forwarded said draft to 
his correspondent in Mobile for collection, and received on 
it $59 premium, said draft being payable in gold; that on 
the day he received said draft from Jeffries, he let said Jef- 
fries have $40 in currency on account thereof; that after- 
wards, on or about the 20th August, 1870, said Jeffries again 
came, and brought to him the following draft,” namely, the 
second draft above described; “that he collected on this 
draft $47.15 premium, making the total amount received by 
him on both drafts $701.12; that he never knew, or had any 
intimation, that said money belonged to plaintiff, until after 
the whole amount of both drafts had been paid to plaintiff 
and her husband, in money and goods ; that after the receipt 
of said first draft he paid money to plaintiff, and also to her 


said husband at times, out of the money so collected, as 
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entered on the account, which was kept against said Walter 
L. Jefiries ; that he furnished goods and groceries to plaintiff 
and her said husband, betweén 8th January and July 26th, 
1870, on the faith of the money to come, amounting to $202. 
92; that plaintiff and her husband, after said draft eame to 
hand, received money, and bought goods and groceries from 
him, which were furnished by him in payment of the money 
so received, then in his hands; that he would not have sold 
goods to said Walter B. Jeffries on credit; that as long as 
any of the proceeds of said drafts remained in his hands, no 
goods or groceries were sold on a credit, but were sold for 
the money in hand; that he did sell goods to plaintiff and 
her husband on a credit, after the proceeds of said drafts 
were thus exhausted, on the expectation that said A. 8S. Jef- 
fries, his partner, would assume and pay the debt, but he 
refused to do so, and only paid or assumed $166 of the 
amount thus sold. Said witness testified, also, that plaintiff 
did call on him for some money, perhaps once or twice, but 
not for any large amount; that he did not refuse to pay her, 
but deferred her, and paid her in a short time the small 
sums called for; that she never did demand the whole of said 
money of him at any one time, or at all, until the bringing 
of this suit; and that he never refused to let her have money, 
when she called for it, until after she and her husband had 
received from him, in money and goods, all that he had 
received on said drafts. He further testified, that he fur- 
nished and paid to plaintiff and her husband, in money and 
goods, between 8th January and 20th August, 1870, 3437.76, 
of which sum $234.84 was furnished and paid to them after 
he received the first draft, and before he received the second ; 
that plaintiff had received and bought from him in her own 
person, during the years 1870, 1871, 1872, in goods and 
money, not including her written orders, $958.87, and includ- 
ing her orders $1,110; that he had paid her and her hus- 
band $130.60, not including any orders for cash, and had 
paid cash to other persons, on their orders, $61.15; and he 
then produced a bundle of orders written by plaintiff,” some 
of which are copied into the bill of exceptions. These orders 
the court excluded, on motion of the plaintiff, on the ground 
that they were irrelevant; to which ruling the defendant 
excepted. The defendant also produced the account of Jef- 
fries & Castleman against said Walter Bb. Jefiries, amounting 
in the whole to $1,747.35, the balance still due and unpaid 
being above 2500, and testified to its correctness; and he 
further testified, “that said Walter B. Jeffries had full 
knowledge of the payment of the money arising from said 
Grafts, by the purchases of goods and receipt of money, and 
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assented to and ratified it; that he also talked with plaintiff, 
after the dissolution of the firm of Jeffries & Castleman, about 
said unpaid balance of $500, and she expressed her regrets 
at their not being able to pay it, and their full intention to 
do so as soon as they were able; also, that neither plaintiff 
nor her husband ever raised any objection to the manner of 
settlement of said account for the money arising from said 
drafts; also, that when he received the second draft, payable 
to plaintiff, he presumed that it was her money, and also 
presumed that the first draft came from the same source ; and 
he explained that he meant he supposed it was all a part 
and parcel of the same money to which plaintiff had referred 
in her first conversation with him, as above stated.” 

H. Witherspoon, who was a clerk in the store of Jeffries 
& Castleman during the years 1870-72, testified to the cor- 
rectness of the account against said Walter B. Jeffries; also, 
“that on one ocession, during that time, plaintiff said to him, 
while buying goods at the store, that they ought to sell Wal- 
ter, meaning her husband, goods at cash prices, as he had 
money on deposit there to pay for them; and that the goods 
sold to plaintiff and her husband were, to the best of his 
recollection, sold at marked prices.” The plaintiff testified, 
“in rebuttal; that the money of which she spoke to said 
Witherspoon, on which she thought she should get goods at 
cash prices, was for a bale of cotton which they had sold for 
her, and which is not claimed in this action; also, that she 
got Jeffries & Castleman to buy a bill of goods for her in 
New York, for which she paid them $18.25 in 1870, and paid 
the balance to said A. S. Jeffries ; that she informed said A. 
S. Jeffries of expecting to receive said money from the Texas 
lands, and that she wished to use it in the purchase of a 
home for herself and her children; and that she told him 
this after said drafts were placed with said firm for collec- 
tion ;’ and she further testified, that her husband had never 
had a settlement of his partnership business in planting with 
said A. 8. Jeffries, and had always supposed, until after the 
dissolution of the firm of Jeffries & Castleman, that said 
A. 8. Jeffries had paid the account introduced in evidence by 
the defendant. 

The several rulings of the court on the pleadings and 
evidence, as above stated, the special finding of the court, 
and the judgment thereon, are now assigned as error. 


James E. Wess, and Tos. H. Warts, for appellant. 
Situs & RovuiHac, contra. 


STONE, J.—“All property of the wife, held by her pre- 
vious to the marriage, or which she may become entitled to 
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after the marriage, in any manner, is the separate estate of 
the wife,’ . . —Code of 1876, § 2705. Under this stat- 
ute, and all sections of the Code bearing on the same sub- 
ject, we have uniformly held, that the provisions therein 
found relate exclusively to estates which, in the absence of 
the statute, would not be the separate property of the wife. 
2 Brick. Dig. 91, § 272. The statute has never been con- 
strued as affecting rights of property which had vested prior 
to its enactment, or choses in action of the wife, when both 
the ownership and the marriage antedated the enactment of 
the statute.—ZJ/b. $$ £68, 269, 270, 276. 

2. Inthe present case, lands descended to the plaintiff 
and her sisters. The lands were in the State of Texas, and 
were sold for partition; and the share of plaintiff came to 
her in money, the proceeds of the lands. Plaintiff, so far as 
we are informed, has all the while been a resident of Ala- 
bama. She surely was when she received the money. The 
question arises, what are the several rights of wife and hus- 
band in the money? No proof was made of the laws of 
Texas bearing on this question. If Texas had had a com- 
mon origin with this and the other older States, we would 
presume the common law prevails there.—1 Brick. Dig. 349, 
§ 9. But Texas did not have a common origin with these 
older States, as to which this presumption is indulged. 
Hence, we are left without proof, and without presumption, 
as to what are the laws of Texas which govern the transmis- 
sion of property, and the effect of marriage upon its title and 
enjoyment. 

3. An examination of the various statutes will show, that 
scarcely any two States have similar statutes on the subject 
we are considering. Immoveable, or real property, is gov- 
erned by the law of the country in which it is situated, as to 
its title, descent, and the forms necessary to be observed in 
its conveyance.— Nelson v. Goree, 34 Ala. 563. The rule is dif- 
ferent as to personal property.— Turner v. Fenner, 19 Ala. 355. 

As we have said above, the plaintiff and her husband are 
residents of this State; they were probably married in this 
State; and it follows, that the laws of no foreign State have 
stamped their impress on any personal property belonging 
to either, which ean follow and attach to it m this State.— 
Drake v. Glover, 30 Ala. 382. Personal property, as to own- 
ership and transmission, is governed by the law of the dom- 
icile of the owner.— Nelson v. Goree, supra; Wharton's Confl. 
of Laws, § 297. If we were to apply to the products of pro- 
perty, having its si/vs in another State, yet owned by per- 
sons domiciled in this, and who bring such products into this 


State, the laws which governed the property in the State 
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from which the products were brought, we should soon find 
ourselves involved in confusion, of which the shrewdest can 
scarcely conceive. It is not beyond the pale of possibility, 
that one and the same person may own lands in-several - dif- 
ferent States, in one of which the common law prevails, in a 
second the civil law, and in others various modifications of 
statutory systems, which secure to married women the sep- 
erate ownership of their property. In the several landed 
interests thus situated, the owner, being a married woman, 
and having her domicile in this State, would have very vari- 
ant rights, and her powers of alienation and enjoyment might 
be equally variant. Now, let these lands be converted into 
money, and the money brought into Alabama, the domicile 
of the wife; how could the character of estate, which local 
law had impressed upon the land, follow the money into this 
State, and stamp its characteristics upon it? Money has no 
earmark, and the profession will readily understand into 
what inexplicable confusion such holding would lead. 

4. We take another step. While we accord to other 
States plenary legislative sovereignty in the matter of making 
and enforcing contracts, and of acquiring, enjoying, and dis- 
posing of property within their territorial jurisdictions, and 
will give full’ effect, as a rule, to their laws, when, by change 
of domicile, or removal of property, the legality of transac- 
tions there is brought before our tribunals; yet, this comity 
of nations must be taken and administered with the funda- 
mental condition, that such foreign law does not contravene 
the positive law, or public policy of our own State.— Hanrick 
v. Andrews, 9 Por. 9; Newcombe v. Leavitt, 22 Ala. 631. 

5. Influenced by the fact that real estate, voluntarily con- 
verted into personalty, can not, even when the two species 
of property are owned and held in the same jurisdiction, be 
enjoyed and disposed of under one and the same system of 
rules, it has been held, where the common law defines the 
property-rights springing out of the marital relation, that 
“where a wife joins her husband in the sale of her real 
estate, without an agreement in reference to the proceeds of 
sale, the proceeds vest absolutely in the husband.”—Chester 
v. Greer, 5 Humph. 26; Jlartin v. Martin, 1 Comst. 473; Ben- 
edict v. Montgomery, 7 Watts & Serg. 238. This results from 
certain rules of the common law, namely: that the rights 
and interests of the husband in the wife’s realty are inadapted 
to the use and enjoyment of money; and the absolute own- 
ership which the law gives to the husband, when he reduces 
to possession the wife’s personal property, including her 
moneys, is incompatible with the temporary seizin which 
the same common law gives to him in her realty, The con- 
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version of the property from realty to personalty, necessarily 
takes it from under one system of rules; and when effected 
voluntarily, and without any settlement or contract defining 
its future use, the law alone operates upon it, and declares 
its status. What law? On principle, it would seem it ought 
to be the law then in force, and not an exploded, or super- 
seded system. So, in Sessions v. Sessions, 33 Ala. 522, where 
the marriage took place prior to the enactment of the stat- 
utes securing to married women their separate estates, the 
wife being at the time seized of real estate; and after the 
enactment of those statutes, the husband and wife sold the 
lands, and converted them into money ; it was held, that the 
proceeds were thereby converted into new property, and 
they became the separate estate of the wife under the statute. 
A similar principle was declared in Sampley v. Watson, 43 
Ala. 377.—See Whar. Confi. Laws, §$ 198. 

To avoid the embarrassments attending any other rule, 
we feel it our duty, in cases like the present, to follow the 
lead of Sessions v. Sessions, supra, and hold that money, thus 
received, must be regarded and treated as the acquisition of 
new property, governed by the laws of this State, which define 
the several rights of husband and wife in such newly acquired 

roperty ; the law in force at the time of the new acquisition. 

6. We think no importance should be attached to the fact 
that checks, instead of money, were paid by Jeffries to ap- 
pellant. Commercial payments are most generally made in 
checks ; and we shall treat this case gas if eash had been 
handed by Jeffries to Castleman.— Stewart v. Connor, 9 Ala. 
803. Saying nothing, then, about the alleged agreement be- 
tween Mrs. Jeffries and Castleman, by which it is averred, 
though somewhat denied, that the former obtained the 
credit on the faith of her expected remittance from Texas, 
and on her promise to pay the account when the remittance 
should come to hand, we have this simple state of facts: 
Castleman had in his hands seven hundred dollars in money, 
of the corpus of Mrs. Jeffries’ statutory separate estate, and 
there appears to bave been due to him a much larger sum, 
on contracts, largely made by Mrs. Jeffries herself, “for ar- 
ticles of comfort and support of the household, * *  suit- 
able to the degree and condition in life of the family, and 
for which the husband would be responsible at common 
law.” The case may be justly stated even stronger than this. 
The testimony tends to show that Jeffries, the husband, act- 
ually paid, or turned over to Castleman, the money, or 
checks, which the present suit seeks to recover from him. 

The money in controversy in the present suit, when it was 
realized by Mrs. Jeftries, vested in her husband as her trustee, 

OL. UX. 
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who had the right to manage and control the same—.Code 
of 1876, $2706. In Marks v. Cowles, 53 Ala. 499, this court, 
commenting on section 2709 (Code of 1876), said: “The 
statute is silent as to money, the corpus of the wife’s sepa- 
rate estate, not the subject of alienation, but the subject of con- 
version into other property, or of investment, unless it is de- 
rived from a sale of other property.” The court then pro- 
ceeded to declare, that of this money, corpus of her estate, 
which was not proceeds of her property which had been 
sold, the husband was trustee, with large powers of invest- 
ment, and that without any direction or decree of the chan- 
cellor authorizing such investment. We do not doubt the 
power of the husband to invest moneys, the corpus of the 
wife’s separate estate, in the purchase of articles of comfort 
and support of the household, or to employ them in pay- 
ment of those previously purchased, if they fall within the 
classes for which they are declared to be liable under section 
2711, Code of 1876. 

7. Nor do we doubt that a creditor, who is in possession 
of moneys of the wife, which he holds in such manner as to 
constitute him only a debtor to her, as so much money had 
and received for her use, may retain such money in payment 
of any just demand he has, which, by said section, is made a 
charge on her statutory separate estate; and, if sued by her 
for such money, he can successfully defend on that ground. 
To hold otherwise, would be to declare that a feme covert, 
owner of a statutory separate estate, could successfully main- 
tain a suit for the money, when, at the same time, the credi- 
tor could successfully prosecute a suit against the corpus of 
her estate, for the same, or larger amount. The law abhors 
circuity of action, and will adjust cross demands between 
parties, whenever it can do so consistently with its rules of 
procedure. The action for money had and received is an 
equitable action, and can not be maintained when the de- 
fendant can show that, ex wquo et bono, he is authorized to 
retain the money alleged to be in his hands.—1 Brick. Dig. 
140, $$ 72, 73; 1b. 142, § 106. 

8-9. The defense in the present action assumes two forms. 
First, it is alleged that, in consideration of “articles of com- 
fort and support of the household,” &c., furnished and to be 
furnished by Castleman to Jeffries and wife, Jeffries, the 
husband and trustee, turned over and paid to Castleman the 
two checks, which were received and used as so much money. 
If this be so, and if such articles were furnished in value 
equal to, or greater than, the sum of the two checks and the 
premium thereon, then this is a complete defense to the ac- 
tion, and could be given in evidence under the general plea 
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of payment. The second form of defense is set-off. Set-off, 
being in its nature a cross action, or revocatory suit, must 
be pleaded with the same formality which would be required 
in a complaint, if it were made the cause of an action brought. 
See Ravisies v. Stoddard, 32 Ala. 599. 

The fifth plea, as amended; is scarcely a good plea of pay- 
ment. The delivery of the checks by Mr. Jeffries did not 
necessarily, and per se, constitute such delivery a payment, 
unless something was done or said, at the time, showing that 
they were delivered as payment. Coupled with the agree- 
ment that payment would be so made, alleged by Castleman 
to have been entered into when the account was opened, if it 
be true that such agreement was made, the delivery by Jef- 
fries, even if silently done, would amount to payment pur- 
suant to the agreement. The avermentin that plea, refer- 
ring to the delivery of the checks by Jeffries, isin the follow- 
ing language: “ which defendant knew, or understood to be, 
the money referred to in the conversation had with Mrs. Ann 
M. Jettries.” This is not equivalent to an averment that it 
was the money referred to by her. This averment is bad. 
The plea should aver, positively, that it was the money re- 
ferred to in the conversation ; or, it should aver that it was 
delivered by Jeffries in payment. In either form, it would 
be a good special plea of payment. 

But this plea has some averments which tend to show it 
was intended as a plea of set-off. As such plea, it was not 
necessary it should aver the money sued for was of the stat- 
utory separate estate of Mrs. Jefiries. That had been 
averred in the complaint. As a plea of set-off, however, it 
is defective in this: it fails to aver that Mrs. Jeffries owned 
such statutory separate estate before July, 1870, and claims 
as a set-off some items of account sold and delivered to her 
before that time. The plea is to the whole action, and does 
not show how much of the account was contracted after the 
land was converted into money, and thereby became her 
statutory separate estate. It is perfectly consistent with 
every averment in the plea, that the bulk of the account was 
contracted before she acquired any separate estate, which, 
under the rules we have declared, would be brought under 
the dominion of our statutes. As soon as the land became 
money by conversion, the money, no matter where situated, 
became the statutory separate estate of Mrs. Jeffries, whose 
domicile was in Alabama. Only the separate estate owned 
by Mrs. Jeffries at the time the goods were purchased, can, 
under this branch of the defense, be condemned to the pay- 


ment of the debt thereby created.—Havisies v. Stoddart, su- 
Vou. Lx. 
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pra; 2 Brick. Dig. 96, $342. As a plea of set-off, the fifth 
pleais bad, for the reason above stated. 

The husband being trustee of the fund in controversy, any 
payment of the money made by Castleman to him, was ad- 
missible under the plea of payment, and was a good defense 
pro tanto. So, if Jeffries delivered the checks in payment, 
or pursuant to the alleged agreement that the account con- 
tracted should be so paid, then any articles of comfort and 
support of the household, furnished by Castleman, which 
were suitable to the degree and condition in life of the fami- 
ly, and for which the husband would be responsible at com- 
mon law, would be referred to such agreement; and, to the 
extent of such purchases after she became the owner of the 
alleged statutory separate estate, they are a defense to the 
present action. The Circuit Court erred in not receiving 
evidence on these several points, even though the fifth plea 
was rightly adjudged bad on demurrer. And if the fifth plea 
be amended as above indicated, so as to make it a good plea 
of set-off, the evidence should be received in defense, not- 
withstanding it may not be shown the checks were delivered’ 
in payment, or pursuant to the alleged agreement of Mrs. 
Jeffries. 

Lest we be misunderstood, we will add, by way of expla- 
nation, that if Jeffries delivered the checks as payment, under 
either of the hypotheses stated above, then scch payment 
may be applied to the purchases made before Mrs. Jeftries’ 
lands became statutory separate estate by being converted 
into money, as well as to purchases afterwards made. 

It results from what we have said, that the judgment of 
the Cireuit Court must be reversed, and the cause must be 
remanded.— Tenn. & Coosa Railroad Co. v. Moore, 36 Ala. 
371, 391. 

Reversed and remanded. 


394 SUPREME COURT [Dec. Term, 
(Ellis v. Martin.] 


Ellis v. Martin. 


Trial of Right of Property in Bales of Cotton, between Land- 
lord as Plaintiff in Attachment, and Mortgagee for Advances. 


1. Sufficiency of mortgage, in description of property conveyed.—A mortgage, 
or instrument purporting to create a statutory lien for advances to make a 
crop, which describes the property as ‘‘my entire crop of cotton and corn of 
the present year,” without any other descriptive words, is not void for uncer- 
tainty and indefiniteness, but may be rendered sufficiently certain and definite 
by extrinsic proof. 

2. Landlord's statutory lien for rent.—A landlord’s lien on the crop of his 
tenant, for the rent of the leased premises, is created by the statute (Code of 
1876, § 3467), and not by the issue or levy of an attachment, which is only 
given as a remedy tor enforcing that lien. 

3. Atlachment for rent.—An attachment for rent, at the suit of the landlord, 
should be issued against the tenant’s crop only, and not against his estate 
generally; but, if issued against his estate generally, though it would be 
abated on plea, it is only irregular, and not absolutely void, and may properly 
be levied on his crop. 

4. What defects are not available to claimant.—On the trial of a statutory 
claim suit, the claimant can not take advantage of defects in the attachment, 
or other process, which do not render it wbsolutely void. 


APPEAL from the Cireuit Court of Tuskaloosa. 

Tried before the Hon. W. 8. Mupp. 

The appellant in this case, Richard F. Ellis, sued out an 
attachment on the 5th January, 1876, against E. C. Ellis, his 
son, claiming the sum of $153 as due to him for the rent of 
land, known as the “Sipsey place,” for the year 1875; the 


attachment being sued out on the ground “that the said E. 


C. Ellis, the tenant of the said R. F. Ellis, has removed a 
portion of the crop from the said tract of land.” The attach- 
ment was*issued by the clerk of the Circuit Court, and com- 
manded the sheriff “to attach so much of the estate of the 
said E. C. Ellis as will be sufficient to satisfy the said debt 
and costs.” It was levied by.the sheriff on three bales of 
cotton, to which a claim was interposed by Caswell Martin, 
the appellee, who made affidavit of his ownership, and gavo 
bond, as required by the statute; and an issue was there- 
upon made up, under the direction of the court, between 
him and the plaintiff in attachment, to try the right of prop- 
erty in the cotton. On the trial of this issue, as the bill of 
exceptions states, “the following proceedings were had”: 
“The plaintiff introduced several witnesses, who proved that 


he rented to his son, said E. C. Ellis, for and during the year 
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1875, a small tract of land in said county, known as the 
‘Sipsey place’; that the said E. C. Ellis, on the 31st Decem- 
ber, 1874, executed the following note for the rent,” setting 
out a note for $153, dated the 3lst December, 1874, and pay- 
able on or before the Ist January, 1876; “that seven bales 
of cotton, more or less, were raised by said defendant on 
said farm during the year 1875, three of which bales are the 
bales now in controversy, on which the attachment in this 
case was levied, and which were claimed by said Caswell 
Martin; and the proof tended to show, also, that all of said 
seven bales of cotton were removed from the premises, to 
the gin-house of one Taylor, to be by him ginned and baled, 
in December, 1875. The claimant offered in evidence the 
following mortgage, or lien-note, and proved its execution by 
said E. C. Ellis on the 27th May, 1875, and that it was in- 
tended to cover the crops of cotton and corn raised by him 
on the ‘Sipsey place’ during the year 1875, which include the 
three bales of cotton here in controversy, and in fact the 
whole of the said seven bales. This proof was made, and 
said instrument introduced, against the objection of said 
plaintiff, who objected thereto on the ground that said instru- 
ment contained no sufliciently certain description of the 
property or crop alleged to be conveyed or described, and 
was void for uncertainty as against the plaintiff, and could 
not be lawfully explained by parol evidence. The court 
overruled the objection, and admitted said deed as evidence, 
with proof that the cotton was part of the crop raised by said 
E. C. Ellis on said place in 1875; to which ruling plaintiff 
excepted.” 

The said mortgage was in these words: “The State of 
Alabama, Pickens county: On the Ist day of December 
next, [ promise to pay C. Martin, or order, the sum of five 
hundred dollars, cash advanced by him to me, and obtained 
by me this day bona jide, for the purpose of making a crop 
the present year; and without such advance it would not be 
in my power to procure the necessary teams, provisions, and 
farming implements to make such crop; and this note is 
given as a San on my said crop, under the statute, with 
power to take possession of and sell the same when said 
debt becomes due, on account thereof, at such time and 
place, and on such terms as he may deem best, if I fail to 
pay the same when due. And I obligate myself to deliver to 
said C. Martin, or order, at such place as he may designate, 
my entire crop of cotton and corn of the present year, as ° 
soon as ready for market; to be by him sold, in such man- 
ner as he may deem best, on account of said rent. Witness 
my hand and seal, this 27th May, 1875,” This instrument 
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was signed by said E. C. Ellis, attested by two subscribing 
witnesses, and admitted to record in the office of the probate 
judge of Tuskaloosa, on the 9th June, 1875, on proof by one 
of the subscribing witnesses. 

The bill of exceptions proceeds as follows: “The consid- 
eration of said obligation was mostly, to-wit, $350 of the 
$500, for advances made said E. C. Ellis to enable him to 
cultivate said crop during the year 1875; and the balance of 
said consideration, to-wit, $150, was an antecedent debt of 
the year previous. The proof was conflicting, as to whether 
or not said E. C. Ellis had told said claimant, at or before the 
time said instrument was executed, that plaintiff was to 
charge him no rent on said place; but it was proved that 
said claimant, when he took said mortgage or instrument, 
and also when he seized the cotton under it, knew that said 
E. C. Ellis did not own said place which he cultivated during 
the year 1875, but that said plaintiff owned it. It was shown 
in evidence, also, that said claimant sent to Taylor’s gin- 
house, and took possession of said seven bales of cotton, 
under said mortgage or lien-note, without the consent of 
plaintiff or defendant; and the proof showed that said cotton 
averaged nearly five hundred pounds per bale, and was worth 
eleven to twelve cents per pound.” 

“This was all the evidence ; whereupon, the court charged 
the jury, among other things, as follows: ‘1. That an attach- 
ment, sued out by a landlord for rent of land, may be levied 
on the crop raised on the rented premises, whether in the 
possession of the tenant, or any one holding it in his right, 
or in the possession of a purchaser from him with notice of 
the landlord’s lien.’ ‘2. But, in such case, the writ of at- 
tachment must be to attach so much of the crops raised or 
made on the rented land, and not so much of the estate of 
the defendant as will be of value sufficient to satisfy the debt 
and costs: that an attachment, like the one in this case, 
issued against the estate of the defendant, even though the 
same be levied on a portion of the crops raised on the rented 
land during the current year, and though the affidavit be 
correctly framed, creates no such lien on such crop or crops 
as would have priority over the mortgage lien of the claim- 
ant.’ ‘3. That if the jury believe the said mortgage was ex- 
ecuted by E. C. Ellis to the claimant on the 27th May, 1875, 
and was intended to include and did include the crops raised 
by said E. C. Ellis on the Sipsey place in the year 1875; even 
though they should further believe that the debt sued for 
was due for rent of said place by defendant as _ plaintiff's 
tenant during said year, and that the cotton in controversy 


was raised on said rented premises during said year, and so 
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known to said claimant; still, the plaintiff, though a land- 
lord, would have no such claim or lien, under the present 
writ of attachment, as would be superior or paramount to the 
claim or lien of said claimant under his mortgage, but that 
the lien of the mortgage would be superior to the lien 
of the attachment, or any claim thereunder in this case.’ ” 

The plaintiff excepted to the second and third charges; 
and he now assigns them as error, with the rulings of the 
court on the evidence, to which, as above stated, he reserved 
exceptions. 


S. A. M. Woop, and H. M. Somervitzez, for appellant.— 
1. It may be conceded that the usual and more proper form 
of an attachment, in such a case as this, would direct a levy 
to be made of the crop raised on the rented premises, and 
not of the defendant’s estate generally. But the mistake in 
form is a mere clerical misprision—an irregularity, of which 
the defendant in attachment could only take advantage by 
plea in abatement, or motion to quash. He was the only 
person who could be damaged by the exercise of the enlarged 
power which the writ conferred on the sheriff, and he has 
waived the objection. There was nothing wrong or irregular 
in the levy of the attachment, and the claimant can not avail 
himself of irregularities which the defendant in the attach- 
ment has waived.—Drake on Attachments, § 697; 1 Brick- 
ell’s Digest, 165, § 155, and cases there cited; Pace v. Lee, 
49 Ala. 571; Ware v. Todd, 1 Ala. 199; Blair v. Miller, 42 
Ala. 308; Bunk v. Andrews, 8 Porter, 404. Besides, a land- 
lord’s lien is created by the statute, and not by the levy of 
an attachment; and an attachment is only given as a rem- 
edy, or means of enforcing the lien.— Westmoreland v. Foster, 
at the present term. 

2. The claimant’s mortgage purports to convey the 
grantor’s “entire crop of cotton and corn of the present 
year”; but it entirely fails to indicate where the crop was to 
be raised, to whom the land belonged, in what county it was 
situated, or whether it contained ten acres or a tnousand. 
As between the immediate parties, where no intervening 
rights have accrued to third persons, the defect may be sus- 
ceptible of explanation, as a patent ambiguity, or simple in- 
accuracy of description; but, as against attaching creditors, 
or purchasers for value, the instrument itself ought to contain 
descriptive words sufticiently certain and definite to identify 
the property, else it is void for uncertainty.—Jackson v. Rose- 
velt, 13 John. 96; Nolte v. Libbert, 34 Indiana, 163. 


Van Hoose & Powett, contra.——1. The attachment should 
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have been issued against the crop raised on the rented 
lands, and not against the defendant's estate generally.— 
Hawkins v, Gill, 6 Ala, 620. This defect is not a mere irreg- 
ularity, or clerical misprision: it is a defect in substance, 
and renders the attachment void, as an attachment for rent — 
Drake on Attachments, § 4a. The act of the clerk, in issu- 
ing an attachment, is judicial, and not ministerial. Lx parte 
Harris, 52 Ala. 91; Matthews v. Sands & Co., 29 Ala. 138; 
27 Ala. 362. 

2. If the plaintiff's attachment was void, there can be no 
doubt of the claimant’s right to take advantage of the de- 
fect. The cases cited for appellant, as to defects of form 
which the defendant in attachment must plead in abatement, 
and of which the claimant can not take advantage, were 
ordinary attachments, sued out under the general law; while 
this is a special proceeding, in which the statute must be 
strictly pursued, and to which the rules governing ordinary 
attachments do not apply. The claimant could not litigate 
the plaintiff’s right to a general attachment, or to a judg- 
ment against the defendant; but, as a privy in estate and 
interest, having possession of the property attached, he may 
question the plaintiff’s right to seize and condemn it. As 
between them, the question is, which has the superior title— 
the claimant, as a mortgagee in possession after the law- 
day, or the plaintiff as a general attaching creditor.—Col- 
lingsworth v. Horn, 4 Stew. & P. 249. 

3. »As to the sufficiency of the claimant's mortgage in the 
description of the property, see Gajford v. Stearns, at the 
last term. 


BRICKELL, C. J.—The description of the thing conveyed 
in the mortgage is very general and indefinite; but it is 
capable of being rendered certain, by evidence showing the 
lands cultivated by the mortgagor in 1875, and the quantity 
of corn and cotton raised thereon. Generality and indefi- 
niteness of description will not avoid a conveyance. It is 
uncertainty that will not be removed when the conveyance 
is read in the light of the cireumstances surrounding the 
parties at the time it was entered into, and their manifest 
design is considered. Nor can it be admitted that the neces- 
ro effect of the generality of the description is to mislead 
and deceive strangers dealing with the mortgagor. If pur- 
chasing from him corn or cotton, inquiry is excited, and they 
are bound to ascertain, and must at their peril ascertain, 
whether it was raised by the mortgagor in 1875, or whether 
it was in some other manner acquired. 


The lien of the landlord for the payment of rent, is an in- 
VoL. Lx. 
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ident of the tenancy, attached by law. It is not created by, 
or dependent on, the issue and levy of an attachment on the 
crops. This is but the mode of enforcing the lien at law. 
The attachment should direct a levy on the crops only, and 
should not be an authority to the officer executing it, to lev 
on the estate generally of the tenant.—I/awkins v. Gill, 
6 Ala. 620. If issued against the estate generally, it would 
be abated on plea, and a levy on other property than the 
crops grown on the rented premises would be set aside. But 
it is not void--it is merely irregular; and until abated, if 
levied on the crops, is capable of enforcing the lien for rent. 
A claimant, in a trial of the right of property, can not take 
wdvantage of irregularities in the process levied, which do 
not render it void. 

The instructions of the Cireuit Court were inconsistent 

with these views; and its judgment is reversed, and the 
cause remanded. 


Weakley et al. v. Gurley’s Adim’r. 


Bill in Equity by Administrator, for Settlement of Decedent's 
Estate. 


1. Settlement of administrator's accounts, at suit of administrator de bonis non. 
An adwinistrator de bonis non, having cited his predecessor to a settlement in 
the Probate Court, can not afterwards have the settlement transferred to the 
Chancery Court, under a bill filed by him for a settlement of his own admin- 
istration. 

2. Probate decree ordering sale of lands for payment of debts.—A probate 
decree, ordering lands to be sold for the payment of debts by an administra- 
tor, ought to specify whether the sale should be for cash, or on credit; but 
the failure to so specify makes it, in effect, an order to sell for cash, and does 
not affect its validity. 

3. Same; widow's claim of dower in such lands.—When lands are sold by an 
administrator, under a probate decree for the payment of debts ; and the pur- 
chasers, by agreement with the widow, pay her a compensation in money for 
her claim to dower in the lands ; they are not entitled to au abatement of the 
purchase-money, to the extent of the sum so paid, nor is their claim of the 
right to such abatement any obstacle to a resale of the lands at their risk. 

4. Parol agreement contradicting judgment.—An administrator, having allowed 
creditors to obtain judgments at law against him, can not obtain equitable 
relief against such judgments, on an averment tha. they were rendered upon 
‘‘an agreement and understanding that no effort was to be made to charge 
him personally, or to charge the sureties upon his bond, with the amount of 
such judgments.” 

5. Bill of conformity by administrator; when does not lie.—An administrator 
can not maintain a bill of conformity against the creditors of the estate, who 
have obtained judgments at law against him, on the ground that the estate has 
become insolvent by reason of the depreciation in the value of property gen- 
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erally, when it appears that, if he had exercised due diligence in the adminis- 
tration, the debts might have been paid before any depreciation occurred. 

6. Settlement of decedent's estate: when removed into equity. The distributecs 
of w decedent's estate may, at any timé before proceedings for a settlement 
have been commenced in the Probate Court, remove the settlement into the 
Chancery Court, without the assignment of any special reason; but the admin- 
istrator can not file a bill for that purpose, without showing the existence of 
some spociul reason for the interposition of a court of equity; and the involved 
and complicated condition of the affairs of the estate, when cansed by his 
_ neylect and breach of duty, is not a sufficient reason to support such 4 
ll, 


Avra. from the Chancery Court of Madison. 

Heard before the Hon. Henny C. Speake. 

The bill in this case was filed on the 30th March, 1877, by 
I, L. Hammond, as the administrator de bonis non of the 
estate of John Gurley, deceased, against Frank B. Gurley, 
the administrator in chief, Mrs. Rebecca Gurley, the widow, 
and the several children of said decedent, as his heirs-at-law 
and distributees; and also against Ellen M. Weakley, Sallie 
P. Sale, as the executrix of the last will and testament of 
Charles C. Sale, her deceased husband, and several other 
persons, as creditors of said estate. Its material allegations, 
so far as necessary to a correct understanding of the points 
here decided, are stated in the opinion of the court. The 
prayer of the bill was in these words: “Your orator prays, 
that this honorable court will take jurisdiction of the settle- 
ment of the estate of said John Gurley, deceased ; that, to 
that end, an account may be stated between said Frank B. 
Gurley and said estate, to finally settle his said administra- 
tion; and that an account may be taken between your orator 
and said estate, to finally settle his administration upon said 
estate ; and that an order and decree of this court” |may be 
made], requiring the register of this court to sell all the real 
estate now belonging to the estate of said John Gurley, de- 
ceased, on such terms as the court may direct, and execute 
titles to the purchasers, and to put them in possession of the 
lands so sold ; and that the proceeds of the sale of such lands 
be paid into this court, to be administered under its direc- 
tion. And your orator prays, that each of the said defend- 
ants be enjoined from proceeding in the Probate Court of 
Madison against your orator, for the settlement of the estate 
of said John Gurley, deceased. Your orator further prays, 
that the said Ellen M. Weakley, Sallie P. Sale, as the execu- 
trix of Charles C. Sale, and Elias B. Spragins, as adminis- 
trator of Elias C. Spragins, deceased, be each enjoined from 
further prosecuting or collecting, or endeavoring to further 

rosecute or collect, any claim or claims which they may 
ave or hold against the estate of said John Gurley, in any 


other court than the Chancery Court of this, the 5th district ; 
VoL, Lx. 
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and that the said Ellen M. Weakley be enjoined and restrained 
from further prosecuting a certain suit, pending in the Cir- 
cuit Court of Madigon county, Alabama, against your orator, 
and against Daniel B. Turner and Thomas ‘W. Martin, as 
sureties on your orator’s bond as administrator of said John 
Gurley’s estate, wherein said Ellen M. Weakley claims of 
your orator one thousand dollars, And your orator prays 
for all other relief, general and special, to which he may be 
entitled on the case as stated,” 

Separate answers were filed by Spragins, Mrs Weakley, 
and Mrs. Sale, in which were incorporated demurrers; and 
a joint demurrer was also filed by Frank B, Gurley and sev- 
oral of the heirs and distributees. The causes of Geuauane 
assigned were—Ist, that the bill was wanting in equity, 
because it showed that the complainant had full, complete, 
and adequate remedies at law; 2d, that it was multifarious ; 
bd, that it showed on its face no reason for removing the 
administration of the estate from the Probate Court, after 
proceedings had been commenced in that court. The chan- 
cellor overruled the demurrer, and his decree on the demur- 
rer is now assigned as error, jointly and severally, by the 
defendants who demurred. 


Capaniss & Wann, for the creditors, and Lewis & Ropinson 
for the other appellants.—!. The bill is multifarious. There 
is a manifest misjoinder of defendants, and an improper 
joinder of several distinct causes of action. The administra- 
tor in chief has no connection whatever with the claims of 
the creditors, or the controversies that have arisen between 
them and the complainant ; nor has he any interest whatever 
in the matters of dispute between the complainant and the 
several purchasers of the lands at his sale. These creditors 
and purchasers, in like manner, have no interest in his set- 
tlement, nor any mutual and common interest in the claims 
of each other; and the decree in favor of Mrs. Gurley is sep- 
arate and distinet from each and all of these other matters. 
Kennedy v. Kennedy, 2 Ala. 571; Hardin v. Swoope, 47 Ala. 273. 

2. The bill is wanting in equity, because, as to each and 
all of these matters, there is a complete remedy at law, or 
in the Probate Court. The settlement of F. B. Gurley’s 
administration has already been commenced in the Probate 
Court, and no reason is shown why it can not be finished in 
that court. Whether the sale of the lands by the adminis- 
trator be valid or void, the powers of the Probate Court are 
fully adequate to grant the appropriate relief: by ratifying 
and confirming it, if valid; or by a resale, at the risk of the 
purchasers ; or by granting another order of sale. 

(26) 
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3. As to the judgments against the administrator, the 
alleged verbal agreements are no defense, either at law or in 
ow. — Paddock v. Palmer, 19 Vermont, 581; Briggs v. 
Law, 4 Joun. Ch. 22; Wright v. Barr, 53 Mo. 340; Grace v. 
Martin, 47 Ala. 185; 12 Indiana, 383; Knight v. Cherry, 
Supreme Court of Missouri, cited in 5 Central Law Journal, 
August 3, 1877, p. 117. 

4. An administrator cannot remove the settlement of his 
intestate’s estate into equity, without alleging and proving 
some special circumstances ee the necessity for the 
trausfer.— Goud v. Hayes, \9 Ala. 450; MeNeill ve MeNeill, 
36 Ala. 115; /Hill v. pn at the last term. In this 
respect, the bill is defective. Whatever comp‘ication or 
embarrassment appears in the affairs of the estate, is the 
result of the complainant’s own negligence and mismanage- 
ment; and he can not be allowed to take advantage of his 
own wrong, at the expense of creditors and distributees. 

The bill can not be maintained as a bill of conformity. 
The precise object of such a bill is shown in 1 Story’s 
Equity, §§ 544-5, and cases cited in notes; and the cases 
further show that such bills are not favored by the courts. 
Under these authorities, the bill is wanting in equity—l1st, 
because, instead of ‘ ‘finding the affairs of his intestate so 
much involved that he can not safely administer the estate, 
except under the direction of a court of equity,” it shows 
that the complication now existing has grown up under his 
own adwinistration, and has resulted from his own neglect 
2d, because, instead of adjusting the claims of creditors, it 
shows that there is nothing about them to adjust—that the 
claims are just and valid, and that they have been satisfied 
by the purchases of land; and, 3d, ‘because, instead of 
showing a necessity for the interposition of a court of equity, 
it shows an adequate remedy at law for each separate mat- 
ter complained of.— See, also, Buccle v. Alleo, 2 Vernon, 
37; Blackwell's case, 1 Vernon, 152: ; Jackson v. Leaf, 1 dae. & 
W. 229; Rush v. Higgs, 4 Vesey, 638, and eases cited in 
notes. 


D. D. SHepy, contra.—1. The eourt should take jurisdic- 
tion, to protect the complainant against the creditors who 
have recovered judgments against him. On the facts alleged 
in the bill, which ave admitted by the demurrer, the com- 
plainant had good reason to believe, when these judgments 
were rendered, that the lands would sell for enough to pay 
them in full; and the subsequent depreciation in the value 
of the lands, for which he is not responsible, now renders 


them insufficient, and leaves him personally liable, in viola- 
Vou, Lx. 
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tion of the agreement under which they were rendered.—2 
Story’s Equity, § 885; High on Injunctions, $$ 191, 830; 
Byrne v. Mc Dow, 23 Ala. 404; 4 Hen. & M. 460; Hilliard on 
Injunctions, 326, 332; Washington v. Eméry, 4 Jones’ Eq. 
N. C. 37-38; Freeman on Judgments, § 505, and cases cited ; 
Thomson v. Palmer, 2 Rich. 33; see, also, 16 Ala. 339; 5 
Greenl. 33. 

2. The jurisdiction of the court is maintainable, also, on 
the ground of preventing a multiplicity of suits.—Story’s 
Kq. Pl. § 287; Thomas v. Palmer, supra, A bill may be ob- 
jectionable for the opposite fault to that of multifariousness 
—that is to say, for an improper splitting up of a single 
cause of action, and undue multiplying of subjects of litiga- 
tion. This objection might have been urged, if, on the facts 
here stated, one bill had been filed to settle Gurley’s admin- 
istration ; a second, to settle the complainant’s administra- 
tion; a third, to relieve him from being charged with the 
lands decreed to Mrs. Gurley; and several others, against 
Mrs. Weakley, Mrs. Sale, and Spragins, respectively. But 
a court of equity will not permit a bill to be brought for a 
part of a matter only, where the whole is the proper sub- 
ject of one suit. 

3. The bil! is not multifarious. Its purpose is to protect 
the administrator from individual liability on the judgments, 
and to settle the estate; and this being its purpose, it was 
necessary to give a history of the administration, and show 
the condition of the estate. The purpose of the bill is 
shown by its prayer, and the question of multifariousness 
must be determined by the prayer for relief. The incorpor- 
ation of matters as to which no relief is asked, or as to 
which the complainant is not entitled to any relief, does not 
make a bill multifarious.-—Story’s Eq. Pl. §§ 271, 27ia, 2710, 
283; Pleasants v. Glasscock, 1 Sm. & Mar. Ch. 17; Dick v. 
Dick, 1 Hogan, 290; McCabe v. Bellows, 1 Allen, 269 ; Carpen- 
ter v. Hall, 18 Ala. 439; Lee v. Lee, at the last term. As to 
the objection of multifariousness, it is impossible to lay 
down any rule universally applicable, and equally impossible 
to reconcile all the adjudged cases ; yet, as a general rule, all 
parties are properly united in one bill, who have an interest 
in the principal matter in controversy, though their interests 
may be distinct, and may have arisen under different con- 
tracts.— Gaines v. Chew, 3 How. U. 8. 641; Story’s Eq. Pl. 
284, and note 4; Larkins v. Biddle, 21 Ala. 252; Fleming v. 
Gilmer, 35 Ala. 67. In this case, the principal matter in 
controversy is the land belonging to Gurley’s estate, in 
which all the parties to the bill are interested, or claim an 
interest, as heirs, distributees, or creditors ; and a court of 
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equity alone can settle their respective claims, and give the 
purchaser a good title. 


MANNING, J.--Appellee, Hammond, administrator de 
bonis non, &e., of John Gurley, deceased, filed his bill of 
complaint in this cause, to remove his administration from 
the Probate Court of Madison county, into the Chancery 
Court. This is the principal object of the suit. It was 
brought March 30, 1877. In December, 1872, he had caused 
a citation to issue to Frank B. Gurley, his predecessor, and 
the first administrator of the estate, to settle his administra- 
tion thereof, in the Probate Court. In January, 1875, Gur- 
ley “filed his statement, account, vouchers, and list of heirs, 
for a final settlement ;” and the 28th day of February, 1873, 
was appointed for action by the court thereon. Then, and 
some few months afterwards, the matter was regularly con- 
tinued, but nothing else was ever done in it subsequently. 
The proceeding seems to have been wholly neglected by 
both parties, and by the Probate Court, where it remains 
suspended. The settlement of this administration of Frank 
B. Gurley is also by the bill sought to be drawn into this 
cause in the Chancery Court. But it does not properly 
constitute any part of the present suit. Gurley’s adminis- 
tration is a thing distinct from that of his successor, Ham- 
mond. The latter is entitled, certainly, to bring Gurley to a 
settlement, and to recover any assets that may remain in his 
hands unadministered ; and under the statute, they will then 
become assets in Hammond’s hands. So, likewise, would 
he have a right to sue for, and recover from any debtor of 
the estate, tue moneys due from him to it; and they also 
would be assets for Hammond to administer. But no one 
would, therefore, suppose that a suit against such debtor 
could be comprehended in this bill, and carried forward pari 
passu, as a part of this administration cause, instead 
of being brought in a court of law. Yet such a suit 
would not be any more distinct from the present cause, than 
would be the proceeding to bring Gurley to a settlement. 
In cases of that kind, if litigation be necessary, it must be 
had in separate and independent suits against the parties 
supposed to be respectively liable. And it is only the fruits 
of them that Hammond would be required to account for in 
the settlement of his administration. Hence, whether the 
settlement of Gurley ought to be coerced in the Court of 
Probate, or in the Chancery Court, for which latter course 
no reason is shown, it is not in the present cause that it 
should be done. 


2. The bill further sets forth, that Rebecca Gurley, widow 
OL, UX. 
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of appellee’s intestate, had, by bill in chancery filed in 1868, 
sued for dower in the lands, about 1870 acres, of which her 
husband died seized, and in certain other lands of which he 
had been seized during her marriage to him, but which he 
had, in separate parcels, given to his sons, William, Frank, 
and Thomas, severally; and also for rent, according to the 
statute, for the lands of which he died seized; that commis- 
sioners, appointed by the chancellor, had set off, and re- 
ported, in November, 1872, about 540 acres of said land for 
the dower of said Rebecca, of which about 284 acres were 
of the lands that had been given by intestate to his sons; 
and that afterwards, in December, 1875, a decree in said 
cause, purporting to have been rendered by consent of all 
the parties, including appellee as administrator, assigned to 
said Rebecca 280 acres of said lands in fee-simple, in lieu of 
the parcels allotted to her by the commissioners, and or- 
dered that $2,000 be paid to her by complainant (appellee), 
for rent of the lands of the estate since the death oP intes- 
tate. But, complainant avers that the recital in the record 
in that cause, under date of January, 1872, that he had been 
made a party thereto in the place of the former administra- 
tor, Frank B. Gurley, and the recital of consent to the de- 
cree, are not true, so far as he is concerned ; that the agree- 
ment to the consent-decree was made among the heirs of his 
intestate, without his participation, or consent, or knowl- 
edge; and that he had no information thereof, until a few 
days before the filing of the present bill. 

The bill further alleges, that the $2,000 had been paid to 
said Rebecca, without complainant's authority or knowledge, 
by the said Thomas P. and Frank B. Gurley, who now claim 
that they were thus subrogated to her right to demand, and 
have said sum from complainant; and that, insisting there- 
upon, they and some other persons, who respectively bought 
lands of the intestate, at a sale thereof made by complain- 
ant under an order of the Probate Court, to enable him to 
pay debts, refused to pay him therefor, and assert a right to 
set off said $2,000 and interest, under an arrangement among 
themselves, against the price they bid for said lands; of 
which they retain the possession. 

In respect to this sale, or offer to sell, complainant was 
authorized, it seems, by a decree of the Probate Court, ren- 
dered in April, 1874, upon his petition, to sell 782 acres, part 
of the lands of said estate, to pay its debts ; the sale to be 
made “at public outery, at the court-house door in said 
county, in manner and form as the law directs in such cases, 
after having first given notice for at least three successive 


weeks, of the time, place and terms of sale, in the Huntsville 
Vou. LX, 
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Advocate,” ete. Under this order, according to the bill, com- 
plainant advertised a sale of the lands in December, 1875, 
for cash ; at which sale Thomas P. Gurley bid off 200 acres, 
more or less, for $1,075; and James Hambrick bid off about 
80 acres, for $305; and Ellen M. Weakley, Elias B. Spragins 
and Sallie P. Sale bid off 470 acres, more or less, for 
$3,461.38 ; and Louisa C. E. Vincent bid off about 40 acres, 
for $21, which she paid therefor,—the said Louisa being the 
only one of the persons who paid the prices they respect- 
ively bid. No account of this proceeding was rendered to 
the Probate Court, until the 14th of February, 1877; at 
which time, complainant reported the purchase and pay- 
ment made by Mrs. Vincent, tiie sale to whom was confirmed, 
and in respect to the rest of the land, says that it “ was all 
offered for sale, and bid off by different persons, who did not 
comply with the terms of said sale, or with any part thereof ; 
and the undersigned has again advertised all of said lands 
for sale, excepting the said forty acres purchased and paid 
for by the said Louisa C. Vincent.” 

The decree of sale made by the Probate Court is not 
alleged to be invalid, and does not appear to be so; though 
it is averred in the bill that “ said decree, by mistake, fails 
to show on what terms said land was to be sold.” A decree 
to sell lands to pay debts, without authorizing any credit, is, 
in effect, an order to sell for cash. It is only when time is 
to be allowed for the payment of the whole, or a part of the 
purchase-money, that it is necessary, though it is always 
advisable, that the decree should specify the terms of sale. 
See Revised Code, $$ 2086, 2090, embraced in § 2456 of Code 
of 1876. 

3. Upon averments which are substantially as above 
stated, one of the prayers of the bill in this cause is, that 
the Chancery Court will order “ the register of this court to 
sell all of the real estate which now belongs to the estate of 
said decedent, on such terms as the court may direct.” But, 
no legal reason is thus far shown, why that court should inter- 
vene to doso. Not only has the Probate Court all the au- 
thority necessary to this end, but, on complainant’s applica- 
tion, made more than two years after his appointment, that 
court, in April, 1874, authorized him to sell all the land he 
then deemed necessary for the payment of the debts. Yet 
twenty months were suffered to elapse before he endeavored 
to avail himself of this authority ; and when all the persons 
but one, to whom the lands had been eried off, refused to 
pay for them, more than a year was allowed to pass away, 
yefore any report thereof was made, or any further effort 
to effectuate a sale. The alleged demand of the bidders, 
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that they should be allowed to set off the amount they 
claimed as due from complainant through Rebecca Gurley to 
them, against the price of the lands. or to pay this price 
therewith, was a pretension so destitute of support in law, 
that it could create no obstacle to a resale of the lands, at 
their risk. There was no order of confirmation by the Pro- 
bate Court, of any sales to them; nor could the pretension 
referred to cast the slightest cloud, in the judgment of any 
body, upon the title that would be acquired by a purchaser 
at a subsequent sale, from the administrator; and since it is 
only with this part of the matter of the present bill, that the 
decree in Rebecca Gurley’s suit for dower and rent can have 
any such relation as might bring it within the scope of this 
suit, the bill, if it were maintainable at all, would be multi- 
farious for embracing that decree, had any relief been 
prayed for in respect thereto. But, perhaps because it is 
obviously irrelevant matter, the bill does not seek to set 
aside or vacate that decree. 

4. It is further, however, alleged by complainant, that the 
defendants Ellen M. Weakley, Sallie P. Sale, and Robert 8. 
Spragins, the latter as executor of Elias C. Spragins, de- 
ceased, having severally just claims against the estate of his 
intestate, brought their actions in the Circuit Court of Mad- 
ison county, thereupon, against complainant as administra- 
tor; who, there being no assets of said estate except the 
lands, allowed them, in October, 1873, to take judgments 
therein, ataounting all together to nearly $3,000, upon “an 
agreement and understanding, that no effort was to be made 
to charge him personally, or to charge the sureties upon his 
bond, with the amount of such judgments ;” that notwith- 
standing this, said Ellen M. Weakley had, in 1876, brought 
suit in the Circuit Court of Madison county, against com- 
plainant and his bondsmen, and is now prosecuting the 
same; and that, although, at the time said judgments were 
taken, the land of said estate would have sold for money 
enough to pay the debts, it would not now do so, because of 
the great depreciation in its value, in consequence of the de- 
preciation in the value of property generally. Complainant 
further alleges, that he has received as administrator only 
$21, and has paid out $263; that the personal estate is in- 
suflicient to pay the debts, and the real estate will have to 
be sold for that purpose; that, “in his opinion, said estate 
is insolvent;” that Frank B. Gurley gave a bond in $12,000, 
with Thomas P. Gurley and William R. Gurley as his sure- 
ties, and has never made a final settlement of his adminis- 
tration; that upon such settlement said Frank will be in- 
debted to the estate in a large sum ; and that the accounts 
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between complainant and said Gurleys are too complicated 
to be settled in the Probate Court, and justice can only be 
done in the premises in a court of equity; wherefore he 
prays that court to take jurisdiction of all these matters, and 
settle the same, &c. There is, also, the general prayer for 
relief. 

It is quite clear that complainant could not be allowed to 
prove that such an agreement and understanding as that he 
sets up was orally entered into with the judgment creditors 
mentioned, and thereby defeat the obvious effect of a judg- 
ment against him as administrator. Evidently, too, if this 
were permissible, it would have to be done in suits brought 
by him against the several parties to such separate judg- 
ments alone, and not against them jointly, or against them 
and other persons. The averment referred to affords no 
foundation for such a joinder. 

5. Nor can the bill be maintained, in respect to these sev- 
eral creditors, upon any other averments therein, as a bill of 
conformity. If the property of the estate is so reduced in 
value, by the general shrinkage in values, as to be insuffi- 
cient now to pay the debts which it was more than adequate 
formerly to discharge ; yet, since it appears that, by due 
diligence in administration, the debts, might have been paid 
long ago, the administrator wholly fails to make out a case 
that entitles him to maintain such a bill. It comes rather 
under the censure mentioned by Justice Story, when he 
says: “ Besides, it has been said, that these bills may be 
made use of by executors and administrators, to keep credi- 
tors out of their money longer than they otherwise would 
be.”—L Story’s Eq. Jur. § 544. 

6. It is rare that an estate, of the value of John Gurley’s, 
is so free from complications that embarrass administration, 
as his estate appears to have been when complainant be- 
came administrator. During a period of over five years, 
according to his bills and exhibits, although nothing is 
shown that could hinder him in the performance of any of 
his duties, he has not collected from the former administra- 
tor any of the assets, which he says are in his hands; he 
has not sold any of the real estate, which was subject to be 
disposed of, to pay the debts, except $2L worth ; he has not 
paid a dollar to any of the intestate’s creditors ; and now, 
when he is urged by them, and by the heirs, to pay the 
debts, and bring the administration to a close, he seeks to 
bundle up together all the various matters which touch the 
estate in any point, and to associate together all the differ- 
ent persons who, independently of one another, are con- 


nected with any of such separate matters, and bring them 
Vou. UX, 
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all thus intermixed and involved into the Court of Chancery 
as an administration cause. We are not aware of any au- 
thority for this. And such a course, if alllowable, would 
necessarily produce almost inextricable confusion, as well as 
greatly increase the delay and expense of the litigation. 

In Gould v. Hayes (19 Ala, 450), speaking of the jurisdic- 
tion of courts of equity in matters of administration, this 
court said: “The remedy in the Orphans’ |now Probate] 
Court being cheaper and more expeditious than that afforded 
by Chancery, this court, at an early day, doubtless more as 
a matter of sound policy, than of strict legal requirement, 
was inclined to confine heirs, distributees, &c. of a deceased 
person’s estate, to the Orphans’ Court, in cases where the 
powers of that court were adequate to administer full relief.” 
It would be well, probably, if this policy had been more 
vigorously upheld. But, although the parties mentioned, the 
beneficiaries of an estate, are considered entitled to carry 
their cause into equity, at any time before the concurrent 
jurisdiction of the Probate Court over the settlement has at- 
tached, without assigning any special reason for doing so ; 
this privilege is not conceded to an executor, or administra- 
tor. When he undertakes to transfer the administration 
into chancery, he must assign a good equitable ground for 
asking that court to take jurisdiction of it.—Moore v. 
Tesueur, 33 Ala. 241; McNeill v. McNeill, 36 Ala. 115; Hill 
v. Armistead, at the last term. The statutes have provided 
for appeals from particular orders and rulings, as they from 
time to time are made by the Probate Court, in an estate 
undergoing administration, without suspending the power of 
that court over any other matter therein, and without re- 
moving the entire cause into the appellate court.—See 
§ 3954 (2244), and those following it, in Code of 1876. But, 
when a cause in chancery is removed by appeal into this 
court, it comes here entire; and in the meantime, there is an 
inconvenient suspension of the jurisdiction of the Chancery 
Court therein, which hinders it from carrying forward the 
business of administration.—Burton v. Brown, 22 Grattan, 
1; Moore v. Randolph, 52 Ala. 530. 

After a careful consideration of the case, we are of opinion 
that, for the reasons assigned in the demurrers, the bill is 
without equity. 

The decree of the chancellor overruling the demurrer is, 
therefore, reversed; and a decree will here be rendered sus- 
taining the demurrer, dissolving the injunction obtained by 
complainant, and dismissing the bill, without prejudice to 
the filing of another. 





——E 
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Ilarwood’s Adm’r v. Pearson et al. 
Final Settlement of Administrator's Accounts. 


1. Probate decree on evidence ; how considered on appeal.—When the correct- 
ness of a probate decree depends on the evidence, all of which is set out in 
the bill of exceptions, this court will uot disturb it, except under circum- 
stances which would justify the setting aside of the verdict of a jury. 

2. Burden of proof, as to payment, or right of retainer by administrator.—When 
an administrator claims a credit, on final settlement of his accounts, for a 
debt which he has paid, the burden of proving the existence of the debt and 
its payment is on him; and if he claims to retain for a debt due to himself, 
he must clearly prove the existence of the debt; but, if the distributees admit 
the validity of the debt, and contest the credit on the ground of payment, the 
burden of proving such payment is cast on them. 


AppEAL from the Probate Court of Sumter. 

In the matter of the estate of Mrs. Elizabeth D. Harwood, 
deceased, on final settlement of the accounts and vouchers of 
Samuel B. M. Harwood, as administrator. The record does 
not show when the intestate died, nor when letters of ad- 
ministration on her estate were granted to said Samuel B. 
M. Harwood. The only matter of contest on the settlement 
was “the allowance of voucher No. 1, which was a note made 
by the intestate, hereinafter described, and the allowance 
of any claim for or on account of any money paid therefor as 
a credit on said note;”’ but the record does not set out the 
voucher as claimed, nor show what credit was claimed on 
account of it, nor what objections were filed to its allowance. 
The note, as set out in the bill of exceptions, is for $1,570; is 
dated the 6th June, 1859 ; payable twelve months after date, 
to Samuel B. M. Harwood, executor of Samuel M. Harwood, 
deceased, with interest from date; purports to be signed by 
Elizabeth D. Harwood, and by C. F. Harwood and Kh. E. 
Harwood as her sureties; and indorsed on it is a credit for 
$500 in gold, paid July 27, 1871, to which the name of said 
Samuel LB. M. Harwood is signed. The administrator intro- 
duced the note as evidence, and testified, as a witness for 
himself, that it was given for lands sold by him, as executor 
of said S. M. Harwood, deceased, under a decree rendered 
by the Probate Court of said county; that the lands were 
bought at the sale by Mrs. Elizabeth D. Harwood, the in- 
testate; that he charged himself with the amount of the note 
on final settlement of his accounts as executor, “and the 


note was thereupon passed over to him as his property by 
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the probate judge, and he has retained the possession of it 
since that time;’ and he produced the record of said final 
settlement, which was made in March, 1860, and which 
showed a balance of $297.25 in his favor as «xecutor. The 
contestants then introduced a deed, dated the 20th Septem- 
ber, 1860, by which said executor, professing to act under an 
order and decree of said Probate Court, conveyed said lands 
to Mrs. Elizabeth D. Harwood, the intestate, as the pur- 
chaser at the executor’s sale; and proved by one James E. 
Hart, who was one of the contestants, “that said Samuel B. 
M. Harwood was himself in possession of said lands at the 
time of his sale as executor, and had continued in the unin- 
terrupted possession thereof ever since, and there had been 
no change of possession.” Said witness testified, on cross- 
examination by the administrator, “that he was a son-in- 
law of the intestate, and lived near her at the time of the 
sale of said lands by said executor, and was familiar with 
her business affairs; and that she was not, when said note 
fell due, nor afterwards to the time of her death, in a condi- 
tion to pay for said lands, except by a sale of negro property, 
and that she had sold no negroes for that or any other pur- 
pose.” The contestants then introduced a deed, dated the 
dlst May, 1869, by which said administrator and his wife 
conveyed a house and lot in Gainesville to the intestate, for 
the consideration, as recited therein, of $1,425; and said 
witness testified that the intestate “was not in a condition to 
pay that amount of money at that time, and had been for 
several years dependent on the bounty of Dr. Pearson and 
himself.” The administrator then introduced, and proved 
the execution of a bond for titles to said house and lot, from 
KE. A. Roberts and Elisha’ Lacy, from whom he had pur- 
chased the said property; which recited that he had paid 
$725 of the purchase-money, and was conditioned to make 
titles to him, his heirs, or assigns, on payment of the bal- 
ance, which was $700; and on which was indorsed his assign- 
ment of said note to the intestate, dated September 21, 1860. 
He then introduced, and proved the execution of a deed 
from the intestate to himself, for the land which she had 
bought at his sale as executor; which deed was dated the 
21st September, 1860, and recited as its consideration the 
assignment of said title-bond to her, and the promise of said 
S. B. M. Harwood to pay the residue of the purchase-money 
when due. He introduced, also, the testimony of S. A. Mere- 
dith, who was a grandson of the intestate, and whose testimony 
had been reduced to writing by consent, subject to legal ob- 
jections ; and who stated, in substance, that he was present 
at the “land-trade” between the intestate and the adminis- 
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trator, in September, 1860, and that he had frequently heard 
her speak, up to 1868, about owing said note to the admin- 
istrator for the purchase-money of the land bought at his 
sale. The contestants objected to this testimony, and also 
to the admission of the deed from the administrator to the 
intestate, but without stating any particular ground of ob- 
jection ; and their objections were overruled. “This was all 
the evidence in the case; and upon this evidence, and none 
other, the court rejected and disallowed said voucher, based 
on said note, as a credit to said administrator, and charged 
said administrator with the sum of $500 in gold, indorsed as 
a eredit on said note”; to which rulings exceptions were 
reserved by the administrator, and which he now assigns as 
error. 

The case was before this court at its December term, 1875, 
and may be found reported under the name of //arwood v. 
Harper, 54 Ala. 659-69. 


SNEDECOR & CockRELL, for appellant. 
Cooke & Lirrie, contra. 


BRICKELL, C. J.—The correctness of the decree of the 
Court of Probate depends wholly upon the evidence, all of 
which is set out in the bill of exceptions. The decree should 
not be disturbed, unless it is so unsupported by the evi- 
dence, and the legitimate inferences from it, that a court 
having authority would feel justified in setting aside the ver- 
dict of a jury founded on the same evidence, in a contro- 
versy involving the same issues.—Kirksey v. Kirksey, 41 
Ala. 626. 

The fact to be ascertained is, whether the note of the in- 
testate to the appellant had been paid in her life. When a 
credit is claimed by an executor, or administrator, and its 
validity is disputed, the law casts on him the burden of 
supporting it. If it be a debt he has paid to another, the 
existence and payment of the debt must be shown.—Gannt 
v. Tucker, 18 Ala. 27; Savage v. Benham, 11 Ala. 49. When 
he claims to retain for a debt due himself, the existence of 
the debt must be clearly established. If those contesting 
his right to retain admit the validity of the debt, or, not sue- 
cessfully controverting it, rely on the fact of its payment, the 
burden of proof restson them. They stand in the attitude 
of a defendant pleading payment of a debt, the existence of 
which is not matter of dispute, on whom the burden of proof 
always rests.—2 Green. Ev. § 518. 


dt is not insisted there is any direct evidence of the pay- 
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ment of the note. Payment is an inference, which, it is in- 
sisted, must be drawn from the facts, that after its execution 
the appellant remained in possession of the lands, the pur- 
chase-money of which is the consideration of the note, and 
that the intestate subsequently conveyed them to him. How- 
ever just such an inference might be, if the facts stood alone, 
it is repelled, when another, distinct and independent consid- 
eration for the conveyance of the lands is shown by the reci- 
tals of the deed, and the contemporaneous facts. The 
repeated recognitions of the debt by the intestate, after the 
execution of the conveyance, continuing until a short time 
before her death, are inconsistent with any such inference. 
There is no evidence in this record, which supports the con- 
clusion that this note had been paid. 
The decree must be reversed, and the cause remanded. 


Peebles v. Weir. 
Attachment by Landlord, for Rent. 


1. Notice of attachment ; shown by execution of replevy bond.—The execution 
of a replevy bond by the defendant, in an attachment case, is an admission of 
notice, and is sufficient to sustain a judgment by default at the first term 
(Code of 1876, § 3323), if executed twenty days before the commencement of 
the term. 

2. Defects in process. —Defects in the form of process, which are amendable, 
can only be taken by plea in abatement, and are not available on error or 
appeal, 

". Levy of altachment ; by whom made.—An attachment, issued by a justice 
of the peace, and returnable to the Circuit Court, must be levied by the 
sheriff ; 2 levy by a constable, or a special constable, is void. 

4. Suwdyment by default; what will sustain. —The execution of a replevy bond 
by the defendant, in an attachment case, is sufficient to sustain a judgment 
by default, although the levy of the attachment is void, and there was no per- 
sonal service of process. 


APPEAL from the Circuit Court of Sumter. 

Tried before the Hon. Luruer R. Sairu. 

This action was brought by Mrs. H. E. Weir, against W. 
P. Peebles, and was commenced by an attachment, sued out 
before a justice of the peace, on the 12th December, 1877. 
The affidavit for the attachment stated, “that W. P. Peebles 
is justly indebted to the said H. I. Weir, for fourteen bales 
of cotton, due for land rent during the year 1877, after allow- 
ing all just offsets and discounts; and that the said W. P. 
Peebles is justly indebted for land rent; and that this attach- 
ment is not sued out for the purpose of vexing or harassing 
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the said defendant, or other improper motive.” The attach- 
ment was made returnable to the Circuit Court, and was 
directed “to any constable of said county.” On it were in- 
dorsed by the justice these words: “Wm. Halsell, Jr. is 
hereby appointed special constable to execute papers ;” “ W. 
B. Johnson specially appointed to complete attachment ;” 
the former appointment being dated December 12, 1877, and 
the latter without date. The following levies were also in- 
dorsed on it: ‘ Executed on five bales of cotton, December 
26th, 1877; “Executed nine bales;’ the former being 
signed by IV. B. Johnson, and the latter by W. M. Halsell. 
The record shows also, that on the 26th December, 1877, a 
replevy bond was executed in the name of the defendant, by 
A. Sexton as his agent, and approved by the justice who had 
issued the attachment; the condition of which, after reciting 
the issue of the attachment, and its levy by William Halsell, 
as constable, on fourteen bales of cotton, “ which have been 
delivered to said W. P. Peebles on his entering into this 
bond,” proceeded thus: “ Now,if the said defendant shall 
defend said action to effect, or, failing therein, he or his 
sureties shall return the specific property attached and above 
mentioned, to the sheriff of Sumter county, within thirty 
days after judgment in said suit, then this obligation to be 
void,” &e. On the 28th March, 1878, the plaintiff filed a 
complaint in the cause, claiming $700, in one count, “ for the 
rent, use, and occupation of” certain lands during the year 
1877 ; and in another count, $700 due by promissory note, 
which was set out, dated November 29, 1875, and payable on 
or before the first day of February, 1878, for fourteen bales 
of cotton, alleged to be worth $700. At the ensuing April 
term, 1878, there was a judgment by default for the plaintiff, 
with a writ of inquiry; and the damages having been 
assessed by the jury at $605.44, the plaintiff remitted $200, 
and took judgment final for $405.44 only. 

The errors here assigned are: Ist, the rendition of judg- 
ment by default at the first term: 2d, that the judgment was 
prematurely rendered; 3d, that the levy of the attachment 
was void, and conferred no jurisdiction on the court; 4th, 
that the attachment was void, because directed to a constable. 


SnepEcor & Cockret, for the appellant.—To sustain a 
judgment by default at the return term of the attachment, 
the defendant must be brought in by publication, if a non- 
resident, or by written notice, personally served, or left at 
his residence, if he reside in the county.—Code of 1876, 
§ 3260; 36 Ala. 604; 39 Ala. 227. The writ of attachment 
wae itself void, because directed to a constable, instead of 
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the sheriff, or any lawful officer; and the levy by the consta- 
ble was equally void.— Martin v. Dollar, 32 Ala. 422 ; 39 Ala. 
227; 49 Ala. 198. The process being void, it was not nec- 
essary to plead these defects in abatement.— Nabors ». Nabors, 
2 Porter, 162. The execution of the replevy bond can not 
be construed into a waiver of these defects. If it had been 
executed by the defendant in person, and not by an agent, it 
could only have amounted to constructive notice, which does 
not meet the requirements of the statute. But the record 
shows only a bond executed by a third person, assuming to 
act as agent for the defendant, and nothing in the record 
connects the defendant with it; and the bond itself is void, 
because neither the justice nor the constable had any 
authority to take it. The record presents only a judgment 
by default, founded on a void writ and a void levy, without 
any personal service on the defendant, and without any 
appearance on his part. 


Cooke & Lrrrie, contra.—Defects in the attachment, or its 
levy, could only be taken advantage of by plea in abatement ; 
and not having been so taken, they are not available on 
error.— loberts v. Beeson, 4 Porter, 164; Nabors v. Thompson, 
1 Ala. 237; Mitchell v. Allen, 2 Stew. & P. 247; Moore v. Liquet, 
19 Ala, 236. The condition of the replevy bond bound the 
defendant to appear and defend the action, and his failure 
to do so authorized the judgment by default. ‘The execution 
of the bond, and its recitals, estop him from now raising any 
objections to the validity of the process.—- Goldsmith v, Ste- 
son (& Co, 39 Ala. 183; Mead v. High, 4 Ala. 279; 2 Brickell’s 
Digest, 367, § 87. 


BRICKELL, C. J.—1. Attachments, founded on a past- 
due demand, are triable at the term of the court to which 
they are returnable, if the levy is made, and notice given, 
twenty days before the commencement of the term.—Code 
of 1876, $3323; Lice v. Clements, at last term. Actual notice 
to the defendant, that he may have the opportunity of appear- 
ing and making defense, it is the purpose of the statute to 
afford him, as the condition on which the plaintiff may pro- 
ceed to trial and judgment at the return term. The purpose 
of the statute is fully accomplished, whenever, from the pro- 
ceedings in the cause, it appears in authentic form that he 
has had actual notice for the time required. The right to 
replevy the goods levied on by the writ is conferred by the 
statute,—a right which cannot be exercised without notice of 
the levy. If the right is exercised, it must be by the execu- 
tion of a bond, with surety, payable to the plaintiff in the 
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writ, in double the amount of the demand, and with condi- 
tion that, if he fail in the action, he or his sureties will 
return the specific property within thirty days. If they fail 
to return it, the con is forfeited, and execution thereon 
issues against the principal and sureties, for the amount of 
the judgment and costs.—Code of 1876, $§ 3289-92. By the 
execution of the bond, the defendant becomes a party to the 
suit, and his sureties become parties, so far that an execu- 
tion may issue against them, if he is unsuccessful in the suit, 
and does not restore the goods to the custody of the proper 
officer. The execution of the bond is, therefore, an admis- 
sion of notice of the levy, and of the suit; and if it is 
executed twenty days before the commencement of the term, 
as it was in the present case, authorizes the court to proceed 
to trial. It is a paper belonging to the files and record of 
the cause, of which the court must take notice.—Drake on 
Attachment, § 332; Wilkinson v. Patterson, 6 How. (Miss.) 
193; Richards v. Mooney, 39 Miss. 357; Binder v. Klive, 64 
Penn. St. 130. 

2. The proper direction of an attachment, returnable to 
the Cireuit Court, is “To any sheriff of the State of Ala- 
bama.”—Code of 1876, § 3264. If it is erroneously directed, 
the defect can be made available only by plea in abatement. 
Ware v. Todd, 1 Ala. 199. Defects in process, the matter of 
a plea in abatement, may be waived. Pleas in abatement 
can be filed only within the three first days of the term, and 
the matter of them is waived, if they are not filed within that 
time, and it cannot on error furnish cause of reversal. 
Defects of form, in writs of attachment, are amendable, before 
or during the trial; and the attachment law must be liberally 
construed to advance its manifest intent.—Code of 1876, 
§$ 3315. If these defects were available on error, not having 
been previously objected to, the plaintiff would be deprived 
of the right of curing them by amendment. 

3-4. ‘Lhe levy of the attachment, by a person appointed by 
the justice to act as a special constable, was certainly irregu- 
lar, and void. Of itself, it would not have conferred juris- 
diction-on the Circuit Court to render judgment by default 
against the defendant.—Briersfield v. Austin, 39 Ala. 227. 
But the court did not acquire jurisdiction to proceed to judg- 
ment by default, from the levy of the writ. It was acquired 
from the notice to the defendant of the pendency of the suit, 
which was admitted by the execution of the replevy bond, 
its recitals, and condition. Jurisdiction of the person of a 
party to the suit may be acquired by levy of an attachment, 
followed by the actual or constructive notice the statute 


authorizes, or by personal service of process, or by voluntary 
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appearance without process, or by his voluntary introduc- 
tion of himself into the proceedings, bringing himself within 
the reach of proper action by the court.—Drake on Attach- 
ment, § 332, and authorities cited. 

We do not think any one of the objections taken to the 
judgment of the Circuit Court ought to prevail, and it is 
affirmed. 


Logwood wv. Hussey. 
Statutory Action of Detinue for Horses, Mules, dc. 


1. Conveyance of wife's statutory separate estate.—Under the statute au- 
thorizing the sale and conveyance of property, belonging to the statutory sep- 
arate estate of the wife, by the joint deed of husband and wife ‘attested by 
two witnesses” (Code of 1876, § 2707), it is not necessary that the two wit- 
nesses should subscribe their names in the presence of each other, nor that 
they should both be present when the deed is signed by the grantors. 

2. Contract held conditional sale, and not mortgage.—An instrument of writ- 
ing, in form a deed of bargain and sale, conveying personal property by ab- 
solute words of conveyance, but reserving to the grantor ‘the right to redeem 
the property” by a specified day, and containing a stipulation on his part, in 
the event of his failure to redeem, that he would pay a certain sum for the use 
of the property in the meantime, —is a conditional sale, and not a mortgage; 
when it is shown, also, that the recited consideration was paid, at the request 
of the grantor, in satisfaction of a debt which he owed to a third person, who 
held a mortgage on the property to secure it, and that there was no great dis- 
proportion between the value of the property and the sum so paid. 


AppraL from the Circuit Court of Limestone. 

Tried before the Hon. W. B. Woop. 

This action was brought by Elijah M. Hussey, against 
John E. Logwood and his wife, Mrs. Hettie B. Logwood, to 
recover one horse, nine mules, and two hundred bushels of 
wheat, together with the value of the hire or use of said 
property during its detention; and was commenced on the 
17th January, 1876. The plaintiff claimed the property un- 
der a conveyance from the defendants, which was in the fol- 
lowing words : 

“ Know all men by these presents, that we, Hettie B. Log- 
wood and John E. Logwood, for and in consideration of the 
sum of $676.44 to us in hand paid, the receipt whereof is 
hereby acknowledged, do bargain, sell, alien, and convey, to 
Elijah M. Hussey, executor of the estate of James M. Lane, 
the following property, to-wit,”—describing the horse and 
the mules as they were described in the complaint; “also, 


one ox-wagon ; also, fifty acres of wheat which we have sown 
(27) 
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upon the lands rented from James M. Lane in his life-time, 
and agree to deliver to him, the said Hussey, ready cleaned, 
less toll. And the said Logwood and wife have the right to 
redeem the said property by the first day of January, 1876, 
. by paying the first above-mentioned sum, with interest ; and 
it is further understood said property can not be redeemed 
until the rent due the estate of James M. Lane, for the year 
1875, is paid, and then the debt above specified, with inter- 
est aforesaid ; and if we shall fail, by the first day of Janu- 
ary, 1876, to redeem said property, we agree to pay for the 
use of said above-mentioned | property ?| the sum of $54. 

“Test : James A. Barksdale, “Joun E. Loawoop, 

“Lizzie D. McDonald,  “Herrm B. Loawoop.” 

The defendants pleaded the general issue, “in short by 
consent, with leave to give in evidence any matter proper to 
be pleaded in bar of plaintiff's recovery;” and issue was 
joined on this plea. Mrs. Logwood also filed several special 
pleas,—the first averring her coverture; the second, that she 
was a married woman when she signed “the said pretended 
mortgage which is the foundation of this suit,” and that the 
said instrument was null and void as to her, and as to her 
statutory separdte property conveyed by it, because it was 
given to secure a debt due from her husband to the plaintiff; 
and the third, that the property sued for, except the two 
hundred bushels of wheat, ee to her statutory sepa- 
rate estate under the laws of Alabama, and could not be law- 
fully mortgaged or conveyed by her and her husband in sat- 
isfaction of her husband's debt, as by said instrument they 
pretended todo. The court sustained a demurrer to the 
first special plea, but overruled the plaintifi’s demurrers to 
the others ; and issue was then joined on them. 

On the trial, as the bill of exceptions states, the plaintiff 
offered in evidence the deed above copied, and introduced 
said Barksdale, one of the subscribing witnesses, “who test- 
ified, that he and said John KE. Logwood and his wife signed 
said writing in each other's presence, at the residence of said 
Logwood and wife, but that Lizzie D. McDonald, the other 
subscribing witness, was not in the room when he and said 
Logwood and wife signed said writing, and did not sign it in 
his presence.” The plaintiff then introduced as a witness, 
“for that purpose alone, said John E. Logwood, who testi- 
fied, that the signature of said Lizzie D. McDonald was in 
her handwriting.” On this evidence, Mrs. Logwood moved 
the court to exclude the said conveyance from the jury; but 
the court overruled the objection and motion, and allowed 
the conveyance to be read to the jury ; to which she reserved 


‘ . “~ 
an exception. The plaintiff proved, also, a demand and re- 
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fusal before suit brought, and the defendants’ possession 
of the property at the commencement of the suit. On the 
part of the defendants, said John E. Logwood was then in- 
troduced as a witness, “ and testified, that the property sued 
for was a part of his wife’s statutory separate estate. Being 
asked to state the consideration of fee writing, he testified 
that, in the year 1874, he and his wife had made an account 
at the store of George Mason & Co. in the town of Athens, 
in said county, amounting to $677.44, and, to secure the pay- 
ment thereof, had executed to said Mason & Co. their joint 
notes, with a mortgage on the stock here sued for; that some 
of said account was for family supplies, and some for plan- 
tation supplies, and most of 1t was used for the latter pur- 
pose; that said notes and mortgage fell due on the Ist Jan- 
uary, 1875, and said Mason & Co. then demanded payment, 
or the delivery of the said stock to them; that he, at this 
juncture, in the name and interest of himself and wife, ap- 
plied to the plaintiff, and, with the assistance of Luke Pryor, 
esq., succeeded in getting him to pay off said account, and 
accept the said writing,—which he did; that plaintiff had no 
communication about the matter with Mrs. Logwood, but 
witness attended to the execution of the writing, and pre- 
sented it signed and attested as it now stands ; and that on 
it the plaintiff discharged the said indebtedness.” The wit- 
ness further testified, that he and his wife were married in 
the year 1861, and that all her property was derived by gift 
from her father, Jonathan McDonald; and he was examined 
at considerable tength as to the various uses to which he had 
applied her money, his investments from time to time, changes 
of residence, style of living, &e. 

The plaintiff then offered in evidence the said mortgage 
to Mason & Co., with the notes it was given to secure, and 
the accounts for which the notes were given; and the court 
ulmitted them, against the objection of Mrs. Logwood ; to 
which ruling, also, she reserved an exception. ‘The word 
“naid” was written across the face of one of the notes, with 
the name of Mason & Co. written underneath it. In refer- 
ence to these notes and the mortgage to Mason & Co., Fred. 
Sloss, a member of said firm, who was afterwards introduced 
as a witness by the plaintiff, testified, “that the items in said 
account were furnished to said John E. Logwood and wife, 
and were mostly, if not entirely, bought by the former ; that 
the prices are reasonable, usual, and fair; that said account 
was paid by the plaintiff; that some of said account was for 
family supplies, and some of it was for plantation supplies ; 
that he probably consulted his attorney, before opening said 
account, as to what articles Mrs. Logwood’s separate estate 
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would be liable for; that said notes and mortgage were exe- 
cuted by said Logwood and wife jointly ; and that his firm, 
when plaintiff settled said account, was in the act of sending 
for and taking charge of said stock.” The plaintiff himself 
testified, on cross-examination, “ that Mrs. Logwood was not 
present when he made the said trade with her husband ; 
that the whole transaction was made with him; that he took 
the writing, or bill of sale, had it executed, and returned it 
to witness as it now stands; and that he, witness, never had 
any conversation with Mrs. Logwood on the subject.” This 
was all the evidence in reference to the circumstances under 
which the said conveyance, or bill of sale to the plaintiff, 
was executed. Mrs. Logwood objected to the evidence “go- 
ing to show that said writing, or bill of sale to the plaintiff, 
was given in consideration of his paying off said account ;” 
and reserved an exception to the overruling of her objec- 
tion. 

As to the value of the mules, there was some difference in 
the estimates of the several witnesses. John E. Logwood 
testified, that their average value was $150 each, and the 
value of their annual hire $25 each. E. R. Raney, a witness 
for the defendants, said that they were worth about $125 
each at the commencement of the suit; and one Lindsey, 
another witness for the defendants, estimated their value at 
$100 each, and thought they would bring $75 each at public 
sale. The plaintiff’s witnesses, who had possession of the 
mules, under contracts of hiring, during the suit, estimated 
their value at from $40 to $70 each, and their annual hire at 
$15 each. 

This being the substance of all the evidence, as set out at 
greater length in the bill of exceptions, the court charged 
the jury, that the conveyance under which the plaintiff 
claimed the property “was an absolute bill of sale, subject 
to the condition therein expressed ; that if the parties mak- 
ing the conveyance failed to comply with the conditions 
therein prescribed at the time mentioned, then the deed be- 
came absolute ; and that it was a question of fact for the 
jury to determine, whether the parties had complied with 
the conditions, or had failed or refused to do so.” There 
was no exception to this charge. The court gave also several 
other charges in writing, of which, to the 4th, 5th, 6th, 7th, 
and 10th, exceptions were reserved by Mrs. Logwood. These 
charges were in the following words : 

“4, The husband is entitled to the rents, income, or profits 
of the wife’s statutory separate estate, and is not required 
to account with her, her heirs, or representatives, for them ; 


and he may use them, or invest them for himself, if he 
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chooses ; or he may give them to his wife, in the same man- 
ner as he may give any other property. But, if she claims 
them as a gift from her husband, she must show by proof 
that he had divested himself of the title, and invested it in 
her: he must abandon his right and title to it, and transfer 
it to her, by such words, acts, or writing, as will clearly show 
that the title had passed away from him to her. 

“5. If the jury believe, from the evidence, that John E. 
Logwood acquired the property sued for, or aay portion of 
it, with his own money or labor, or by the rents, income, or 
profits of his wife’s separate estate, and held it as his own; 
then it became his own personal property, and is liable for 
his debts and contracts, and the sale of it to the plaintiff 
passed a good title, and entitles him to recover. 

“6. If the jury believe, from the evidence, that the account 
which the defendants were owing to Mason & Co., and to se- 
cure which they had given Mason & Co. a mortgage on this 
property, was for articles of comfort and support of the 
household, suitable to the degree and condition of the fam- 
ily, and for which the husband would be liable at common 
law; and that the plaintiff, at the request of defendants, paid 
said account for them, and, in consideration of the payment 
of said account, they executed to him the said bill of sale 
for the property sued for; then the contract was legal, and 
binding on Mrs. Logwood, and on her statutory separate 
estate, so far as conveyed by said bill of sale, and the plain- 
tiff is entitled to recover. 

“7. But, if the jury should find that the account due Ma- 
son & Co. was not for articles of comfort and support of the 
household, suitable to the degree and condition of the fam- 
ily, but that it was the personal debt of said John E. Log- 
wood, and payment of said debt of her husband was the 
consideration of the sale of her property ; then her statutory 
separate estate was not liable for, and could not be sold to 
pay her husband’s debt; and if any part of the property in 
the bill of sale was her statutory estate, said bill of sale was 
void as to it, and the plaintiff can not recover it.” 

“10. If the jury find, from the evidence, that John E. Log- 
wood had made a gift of the rents, income, or profits of his 
wife’s separate estate, to her, in such manner as divested 
him of the right and title to them, and invested it in her, 
and that this gift was made before the debt to Mason & Co. 
was incurred, which was paid off for him by the plaintiff; 
then the said rents and profits so given became a part of her 
statutory separate estate, and could not be sold by her, un- 
less for the payment of a debt for articles of comfort and 
support of the household, suitable to the degree and condi- 
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tion in life of the family, and for which the husband would 
be liable at common law; and if the jury find that the prop- 
erty sued for was bought with the proceeds of her separate 
estate received from her father, or with the rents and profits 
which her husband had given her, in the manner as_ before 
stated ; then the sale of “said property conveyed no title to 
the plaintiff, unless it was in payment of articles of comfort 
and support, as before stated.” 

Mrs. Logw ood requested the court, in writing, to charge 
the jury—lst, “that if, from the ev idence, they find that any 
of the articles were for the exclusive use of the husband, or 
for negroes on his farm, and not of the household, and not 
for the family in a collective capacity, they must find for the 
defendants ;” 2d, “that one who advances money to the hus- 
band, to pay an account for necessary supplies, does not 
thereby clothe himself with the rights of the original cred- 
itor.” The court refused each of these charges, and excep- 
tions were reserved to their refusal. 

The rulings of the court on the pleadings and evidence, 
and in the charges given and refused, are now assigned as 
error by Mrs. Logwood. 


J. B. McDonap, with whom were L. P. WaLkeErR and Jno. 
N. Matone, for appellant.—l. The deed of husband and 
wife, conveying the wife’s statutory separate estate, if not 
acknowledged by them, must be attested by two witnesses. 
Code of 1876, $2707. To constitute an attestation by a wit- 
ness, he must be present when the grantor executes the in- 
strument, must be called on to attest it, and must then sub- 
scribe his name as a witness.—See the definition of the word 
attest, - 1 Burrill’s Law Die. 112; 1 Bouv. Law Dic. 147; 3 
Camp. 232; 9 Mees. & W. 404. The statute is enabling, and 
must. be strictly complied with.— Warfield v. Ravisies, 38 Ala. 
318 ; O Neal v. Robinson, 45 Ala. 531; Hendon v. W hite, 52 
Ala. 597, and authorities there cited. The same language 
used in this statute—“attested by two witnesses’—is also 
used in section 2161, in reference to conveyances of real 

roperty by married women ; and in section 2160, which re- 
ates to conveyances admitted to record on proof; while the 

receding section (2159), which gives the form for the pro- 
we of conveyances, requires the witness to swear, “that 
he attested the same in the presence of the grantor, and of 
the other witness, and that such other witness subscribed 
his name as a witness in his presence.” All these sections, 
being in pari materia, are to be construed together, and the 
same words must receive the same construction in each sec- 


tion. The prescribed form of probate shows, conclusively, 
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the sense in which the words were used by the legislature, 
and would have rendered the probate of this instrument im- 
possible. 

2. The instrument is a mortgage, and not a conditional 
sale. It has all the indicia of a mortgage: it has a re- 
demption clause, and a law-day ; the relation of debtor and 
creditor existed between the parties ; the value of the prop- 
erty was nearly double the amount paid by plaintiff; and 
the possession remained with the vendor, under a contract 
of hire.— Turnipseed v. Cunningham, 16 Ala. 506; Crews v. 
Threadgill, 35 Ala. 334; Locke v. Palmer, 26 Ala. 312; F'lagq 
v. Mann, 2 Sumner, 486. 

3. The law renders the wife’s statutory separate estate lia- 
ble for necessaries, and prescribes the manner in which that 
liability shall be enforced ; but there is no authority given 
to her or her husband, or to both jointly, to mortgage it for 
their debts or contracts, even for necessaries. The account 
of Mason & Co. embraced many articles for which Mrs. Log- 
wood’s estate was not liable, and they could not have en- 
forced their mortgage against her. But the plaintiff does 
not even occupy the position of Mason & Co.: he stands 
simply as a creditor, who has paid the husband’s debt, at 
the husband’s request, and taken a mortgage on the wife’s 
property as security.— Tiley v. Pierce, 50 Ala. 93; Fry v. 
Hamner, 50 Ala. 52. 


L. Pryor, and R. A.McLeEtan, contra, cited Jones v. Wilson, 
at the last term ; Peebles v. Stalla, at the last term ; Haynie v. 
Robertson, at the present term ; 2 Bishop on Married Women, 
254-280; 1 Hilliard on Mortgages, 81-96, 514, 520; West v. 
Hendrix, 28 Ala. 226. 


STONE, J.—Section 2707 of the Code of 1876 declares, 
that “the property of the wife, or any part thereof, may be 
sold by the husband and wife, and conveyed by them jointly, 
by instrument of writing attested by two witnesses.” The 
testimony tends to show, that the deed offered in evidence 
by plaintiff was not attested by the two witnesses in the 
presence of each other, but that the female attesting witness 
was not present when the grantors signed their names. Her 
hand-writing to the attestation is proved. The other witness 
testified, that he saw the grantors sign their names, and 
signed his name as a witness in their presence. It is con- 
tended, that this is not a sufficient attestation, within the 
statute above copied. The grantor, John E. Logwood, being 
introduced for the purpose, testified that the signature of 
Miss McDonald, as a subscribing witness, is in her proper 
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hand-writing. No proof was offered, by him or any one else, 
of the circumstances under which she signed her name. We 
think the state of the record justifies us in inferring that, 
after the deed was signed by the grantors, in the presence of, 
and attested by Barksdale as a witness, the grantors ap- 
peared before Miss McDonald, and requested her to sign it 
also as a witness, that it might conform to the statute requir- 
ing two attesting witnesses ; and that, thereupon, she did so 
sign it. ; 

Our statutes in regard to the attestation of wills are not 
materially different from that copied above in reference to 
conveyances by husband and wife, of the wife’s statutory 
separate estate. The former statute was, that wills of realty 
must be “attested by three or more respectable witnesses, 
subscribing their names thereto in the presence of such 
devisor.”—Clay’s Dig. 596,$ 1. The language of the Code 
is, “attested by at least two witnesses, who must subscribe 
their names thereto in the presence of the testator.”—Code 
of 1876, § 2294. In Hojf/man v. Hoffman, 26 Ala. 535, and in 
Woodcock v. McDonald, 30 Ala. 411, the witnesses did not 
sign in the presence of each other, nor did they all see the 
testator sign the will. Each of the wills was held to be 
properly executed. In the former of those cases, speaking 
of witnesses attesting in the presence of each other, it was 
said: “The statute does not require this, in terms; and 
although some of the earlier cases seem to have thought it 
necessary, under the statute of Car. 2, ¢. 3, the language of 
which is, in this respect, almost identical with our own, the 
contrary was expressly ruled in Smith v. Cadron, 2 Vesey, Sr., 
455, which decision has been followed, both in England and 
the United States.” We think this deed was sufficiently 
proved to go to the jury. 

2. There is nothing in the present record that justifies the 
conclusion, or inference, that Hussey purchased from Mason 
& Co. the debts or mortgages on Logwood and wife. The 
testimony of Logwood himself is, that Hussey paid the debt; 
and one of the notes secured by the mortgage is marked 
“naid,” across its face. Neither is there any evidence that 
Hussey retained any debt on Logwood ; but, on the contrary, 
it is manifest that neither Logwood nor Mrs. Logwood was 
under any legal obligation to repay to Hussey the money he 
= to Mason & Co. for them. They reserved but a privi- 
ege to repossess themselves of the title to the property, but 
made no promise to do so. The only promise made was, to 
pay hire for the property, in the event they did not repay to 
Hussey the money advanced by him, with interest. This 


transaction was not a mortgage, but a sale to Hussey, with 
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a privilege reserved to repurchase ; a sale, upon a consider- 
ation paid in money, and without evidence that the agreed - 
price was disproportionate to the value. The case is brought 
directly within the rule declared in Peeples v. Stalla, and 
Haynie v. Robertson, at the present term. It is not neces- 
sary to repeat the argument on which those cases rest.—See, 
also, McKinstry v. Conly, 12 Ala. 678. Having arrived at the 
conclusion that the present transaction was a sale with con- 
dition to repurchase, it follows that the sale, admitting the 
property sold to have been the statutory separate estate of 
Mrs. Logwood, was valid and binding.—See Peeples v. Stalla, 
supra. 

We deem it unnecessary to consider in detail the various 
questions reserved in the trial of this cause. In none of 
them do we find any errors prejudical to appellant. A few 
of them are, perhaps, a little too favorable to her; but on 
the questions of merit, we fully approve the rulings of the 
Circuit Court, and its judgment is affirmed. 


Day v. Iuckabee. 
Special Action for Damages. 


1. Residence and frechold in another county; form of plea,—A plea averring 
the defendant's residence and freehold in another county, which is matter of 
abatement only, would be demurrable at common law, if in forma plea in 
bar; but, under the statute (Code of 1876, §§ 2987, 2990), being determined 
by the subject-matter, it is a yood plea in abatement. 

2. Julyment on demurrer to plea in abatement.--On overruling a demurrer 
to a plea in abatement, the plaintiff may, under our practice, plead over, if he 
elects to do so; but the record must aflifmatively show that he claimed the 
privilege, or he cannot complain that he was deprived of it. 


AppgaL from the Cireuit Court of Hale. 

The record does not show the name of the presiding judge. 

This action was brought by Andrew J. Day against Cas- 
well C. Huckabee, and was commenced on the 10th March, 
1876. The plaintiff, in his complaint, claimed one thousand 
dollars, as damages, for that whereas, on the 14th January, 
1867, the defendant leased a saw-mill and certain lands in 
Bibb county to the plaintiff, with the privilege ef cutting 
timber on the lands for the use of the mill, and pointed out 
the boundaries of the lands; and the plaintiff entered on 
the lands, and cut timber within the designated boundaries ; 
and afterwards the Brierfield Iron Works Company,'a cor- 
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poration chartered under the laws of Alabama, claiming the 
said lands, brought suit against plaintiff and defendant for a 
trespass on account of the timber so cut and used, and re- 
covered a judgment against them for one thousand dollars, 
besides costs; and plaintiff was compelled to pay five hun- 
dred dollars on said judgment, besides costs and counsel 
fees, and was put to great trouble and expense in attending 
court, &c. ; wherefore he sues, &c. 

At the return term, the defendant filed a plea, which was 
sworn to, as follows: “ Comes the said defendant, in his own 
proper person, and says the said plaintiff ought not further 
to sustain this suit, because he says that, at the time the 
summons and complaint in this cause were issued, he, this 
defendant, was a freeholder in the county of Perry in said 
State, and that said county of Perry was at that time the 
county of his residence ; and this he is ready to verify.” 
The plaintiff demurred to this plea, “ because the matter set 
up in said plea can only be pleaded in abatement, while said 
plea is in form a plea in bar.” The court rendered the fol- 
lowing judgment on the demurrer: “In this cause, came 
again the parties by attorney, and thereupon came on to be 
heard the plaintiff’s demurrer to the defendant’s plea in 
abatement; and upon hearing the argument of counsel, and 
having examined the premises, it is considered by the court, 
that the plaintiff's demurrer to the said plea in abatement 
be, and the same is hereby overruled; and after an inspec- 
tion of the premises, and deliberation by the court, it is con- 
sidered that the said plea in abatement, by the defendant in 
manner and form as aforesaid pleaded, is good and sufficient 
in law to bar and preclude plaintiff from having and main- 
taining his said action against the defendant; it is therefore 
considered by the court, that the plaintiff take nothing by 
his suit, and that the defendant go hence,” «ce. 

The overruling of the demurrer to the plea, and the final 
judgment rendered, are now assigned as error. 
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Garrett & WaLKER, for appellant. 


BRICKELL, C. J.—At common law, in pleas in abate- 
ment, matters of form were regarded as matters of substance ; 
and the present plea would have been demurrable, because 
it is in form a plea in bar, while its matter is purely in abate- 
ment. The statutes have materially changed the common- 
law system of pleading, and its rules. In reference to pleas, 
it is declared, “the plea must consist of a succinct statement 
of the facts relied on, in bar or abatement of the suit, and 


no objection can be taken thereto, if the facts are so stated 
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that a material issue can be taken thereon.”—Code of 1876, 
§ 2987. Again, “ The fact whether a plea is in bar or abate- 
ment, is ascertained by the subject-matter and prayer of the 
plea.” The present plea avers with certainty the residence and 
freehold of the defendant in ‘another county than that in 
which he was sued, and its defects of form the statutes cure. 

The judgment at common law, on overruling a demurrer to 
a plea in abatement, was that the writ be quashed—the plain- 
tiff was not allowed to answer over, and contest the truth of 
the plea. This rule has also been changed by statute; and 
after a demurrer is overruled, the plaintiff has the right, if 
he elects, to take issue on the facts.—Chilton & Bowden v. 
Harbin, 6 Ala. 171. If it affirmatively appeared this right 
was denied appellant by the Cireuit Court, the judgment 
would be erroneous. It must, however, appear affirmatively 
that he proposed to answer over, or the presumption will be 
made that he did not desire to contest the facts alleged in 
the plea. 

The judgment is affirmed. 


Mckee v. Griffin et al. 
Action on Official Bond of Register in Chancery. 


1. Action on bond; non-joinder of obligors.—Under the present statute (Code 
of 1876, § 2004), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and a plaintiff may, at his election, sue 
one, several, or all of them: in an action against one or more, the non-joinder 
of the others is not pleadable in abatement. 


Apprat from the Circuit Court of Marshall. 

Tried before the Hon. Wm. L. Wurrtock. 

This action was brought by William McKee, against Wil- 
liam M. Griffin, Washington W. Griffin, and David C. Jor- 
dan; and was commenced on the 8th July, 1871. The action 
was founded on the official bond of Walter P. Macfarlane, as 
register in chancery for the 32d chancery district; which 
bond was dated the 25th August, 1857, was conditioned as 
required by law, and was signed by said defendants, with 
several others, as sureties for said Macfarlane. The com- 
plaint alleged the execution of the bond, set out its condi- 
tion, and alleged, as a breach, the recovery of a judgment 
against said Macfarlane, under a garnishment against him as 
such register in chancery; and the issue and return of an ex- 
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ecution thereon unsatisfied. The defendants craved oyer of 
the bond, and pleaded in abatement the non-joinder of the 
other obligors who were not sued. The plaintiff demurred 
to this plea, and moved to strike it from the files; but the 
court overruled the motion and the demurrer, held the plea 
sufficient, and rendered judgment for the defendants. The 
judgment on the demurrer to the plea in abatement is now 
assigned as error. 


Taos. H. Warts, with Rozpryson & Brown, for appellant, 
cited Ingersoll v. Robinson, 35 Ala. 292; Rupert & Cassety v. 
Elston, 35 Ala. 79; Duramus & Harrison v. Whitman, 26 Ala. 
326; Martin v. Townsend, 2 Stew. 329; 1 Brickell’s Digest, 
6, § 92. 


H. C. SemMpie, contra. (No brief on file.) 


STONE, J.—Under the act of 1818 (Clay’s Dig. 323, § 61), 
it was declared, “Every joint bond, covenant, bill, promissory 
note, or judgment of any court of record of any State or 
Territory of the United States, shall be deemed and con- 
strued to have the same effect in law, as a joint and several 
bond, covenant, bill, promissory note, or judgment; and it 
shall be lawful to sue out process, and proceed to judgment, 
against any one or more of the obligors, covenantors, or 
drawers of any such joint bond, covenant, bill, or promissory 
note, or against any one or more of the defendants to any 
such joint judgment.” 

Tf we were called upon to construe this statute as res infe- 
gra, we would be inclined to hold, that the last clause—that 
which declares in what form suit shall be brought—was not 
intended to introduce new elements into the statute, but as 
defining and declaring what is meant by the precedent words, 
‘joint and several”; namely, that suit on such contracts may 
be prosecuted “against any one or more of the obligors, 
covenantors, or promisors.” Such has always been the 
construction of the statute, and such, it is believed, has 
always been the understanding of the profession. The 
statute was eminently remedial of a hardship and obstacle 
in the administration of justice under the rules of the com- 
mon law; and it has uniformly been considered a duty to 
construe its provisions liberally, in advancement of the rem- 
edy. Of a class with the section copied above, are sections 
2 and 8 of the same statute; the former providing for a dis- 
continuance of the suit as to parties not served, and the lat- 
ter applying the same principles of joint and several, to any 
cause of action that may exist against two or more partners. 

VoL, Lx. 
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These several provisions were enacted in one statute, and 
should be interpreted in pari materia, and as constituting a 
system.—See Jones v. Pitcher, 3 Stew. & Por. 135, 163 ; Whit- 
sett v. Womack, 8 Ala. 466; Henderson v. Hammond, 19 Ala. 
340; Boswell v. Morton, 20 Ala. 235; Duramus v. Harrison, 
26 Ala. 326; Rupert v. Elston, 35 Ala. 79; Ingersoll v. Robin- 
son, 35 Ala. 292. And, instead of limiting or restricting these 
enactments, remedial of the hardships of the common law, 
later enactments have extended their provisions.—See Code 
of 1876, sections 2904 to 2913, inclusive. 

It is contended for appellee, that the Code, by omitting 
the last clause of section 1 of the act of 1818, copied above, 
intended to make a change in the statute, and to declare that 
suits on such contracts can now be brought only against one 
joint maker individually, or against all jointly. It is known 
that, in the preparation of our Code, separation of subjects, 
and brevity of expression, were cardinal aims. Hence, 
synonyms and unnecessary words were sought to be omitted. 
This purpose and policy were sometimes indulged to an ex- 
tent that renders it necessary to supply omitted words, im- 
plied, but not expressed. Sometimes grammatical rules 
were sacrificed, in promotion of this persistent aim at brev- 
ity. We think that, in omitting the last clause of section 1, 
act of 1818, copied above, and which we have construed as 
defining and declaring the meaning of the words “joint and 
several,” the authors of the Code did not intend to change 
the meaning, or impair the usefulness, of this highly bene- 
ficial statute. 

The demurrer to the plea in abatement should have been 
sustained. The judgment is reversed, and the cause re- 
manded. 


Bnrickew, C. J., not sitting, having been of counsel. 


Ex parte Johnson & Seats. 
Petition for Mandamus to Circuit Court. 


1. Rehearing after final judgment at law; filing petition.—A petition for a 
rehearing after final judgment at law, under the statute (Code of 1876, §§ 3161- 
66), must be presented to the judge in person, and a filing with the clerk of 
the court is not equivalent to such presentation. 


APPLICATION by petition for a mandamus to the Circuit 
Court of Madison, Hon. Lovis Wyern presiding, to compel 
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that court to grant a rehearing, or new trial, in a certain 
cause therein lately pending, wherein one A. J. Hannah was 
plaintiff, aud the petitioners, Johnson & Seats, were defend- 
ants, and in which a judgment by default was rendered 
against said defendants. The circuit judge dismissed the 
petition for a rehearing, because it was not presented to him 
within four months after the rendition of the judgment, 
although it was filed with the clerk within that time; to 
which ruling the petitioners reserved a bill of exceptions. 


Dranpon & Jones, for the petitioners. 


BRICKELL, C. J.—This application involves a single 
question: Is the filing of a petition for a rehearing of an 
action at law, with the clerk of the court in which judgment 
was rendered, within four months after the rendition of the 
judgment, equivalent to the presentment of the petition to 
the judge of the Circuit Court, to whom it may be addressed? 
The question must be answered in the negative. The power 
to entertain such a petition in vacation is statutory, which 
no judge, or court, had at common law. The statute pre- 
scribes the mode of proceeding ; and when the exercise of 
the power is invoked, that mode of proceeding must be 
observed. Neither parties, nor courts, can substitute another, 
or dispense with any requisition of the statute. It is not 
only unauthorized, but useless, to present the petition to the 
clerk. He has no authority to receive it, no authority to 
introduce it into the files, and no authority to issue any pro- 
cess founded on it. Until it has been presented to the judge 
to whom it is addressed, and he has decided to entertain it, 
and ordered a supersedeas of the execution of the judgment, 
the petition does not become a paper of the court, and the 
clerk has no duty to perform in reference to it. His first 
duty is the taking and approval of the bond, and the issue 
of the svpersedeas, in obedience to the order of the judge. 
The power to entertain the petition, and to make the order 
for the supersedeas, is a power belonging not to the Circuit 
Court, but to a judge thereof. The notice of the time of 
presenting the petition to the judge, to whom it may be 
addressed, is to be given by the petitioner. No officer of the 
court is charged with, or authorized to perform, that duty. 
Fovr months from the rendition of judgment is the time 
within which the petition must be presented to the judge ; 
and if not presented within that period, he is without power 
to entertain it. The filing of the petition with the clerk was 
unauthorized ; and no presentment of it having been made 


to the circuit judge, until more than four months after the 
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rendition of judgment, it was his duty to refuse to entertain it. 
The application for a mandamus must be denied, at the 
costs of the relators. 


Southern Life Ins. Co. v. Roberts. 
Action by Payee, on Accepted Draft, against Acceptor. 


1. Action by foreign corporation; amendment of complaint in averment of plain- 
lif’'s corporate character, Ta an action by a foreign corporation, if the com- 
plaint docs not aver the plaintiff's corporate character, the cause should not 
bo struck from the docket on that account, but an amendment should be 
allowed to supply the defect. 


Aprerat from the Cireuit Court of Limestone. 
Tried before the Hon. W. B. Woon. 


Wm. H. Waker, for the appellant, cited 52 Mo. 17; 36 
Indiana, 288; 9 Ala. 513; 31 Ala. 529; 36 Ala. 703; 35 Ala. 
477; 46 Ala. 104; Rev. Code, $$ 2657, 2808-9; 29 Ala. 623 ; 
30 Ala. 636; 27 Ala. 326, 582. 


McCietian & McCueinan, contra, cited Ex parte Collins, 
49 Ala. 69; 47 Ala. 674; 44 Ala. 585; 28 Ala. 577; 33 Ala. 
662; 10 Ala. 791; 1 Chitty, 256; 7 Wendell, 540; 8 Wen- 
dell, 480; 42 Ala. 48; 33 Ala. 106; 5 Wendell, 478; 15 
Wendell, 314; 40 N. Y. 410; 106 Mass. 559; 37 Cal. 354. 


MANNING, J.—The complaint in this cause begins as 
follows: “ The plaintiff, the Southern Life Insurance Company, 
of Memphis, Tennessee, claims of the defendant,” ete. A 
good cause of action is then set forth, upon an acceptance 
by defendant of the draft of another person upon him, for a 
sum of money payable to plaintiff. A demurrer was filed, 
among other reasons, because the names of the individual 
partners composing the company, if it be a partnership, 
were not set forth, and because, if the company be a corpo- 
ration, it was not alleged and shown how it became so. The 
demurrer having been sustained by the court, and leave 
given plaintiff to amend, subject to objection to the amend- 
ment when offered, he proposed to set forth in the com- 
plaint that the plaintiff was “ a body corporate, made public 
by virtue of the laws and statutes of the State of Tennessee, 
with a right to sue and be sued” in the name by which it 
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was designated in this complaint. The motion thus to 
amend was overruled, and the court ordered the cause to be 
stricken from the docket; to which plaintiff excepted, and 
which is now assigned as error, 

The action of the court was founded upon the idea, we 
presume, which is here insisted upon, that there was no 
party plaintiff in the cause from the beginning, and that 
this being #o, none could be introduced by an amendment ; 
whorefore, the only proper thing to be done, was to order the 
cause to be strickon from the > dow tor The argument of ap- 
pellee’s counsel is as follows: “ Vhe Southern Life Insurance 
Company, of Memphis, Tenvessce, must be either a competent 
plaintiff, or it is no plaintiff at all, There is no middle 
ground, between competency on the one hand, and incompe- 
tency on the other. We submit, that there was never any 
party plaintiff in the cause, and that it was the duty of 
the court, ea mero motu, or on the motion of an amicus curiae, 
to strike the complaint from the files.” This argument 
appears to be founded on the assumption, that, because the 
company had the power to sue only as a corporation, if it was 
not alleged in the complaint that it was a corporation, and 
how it was created, there is no plaintiff at all, and therefore 
no suit. We cannot concur in this view. The corporation 
does not, even quoad hoc, become non-existent, by a failure to 
describe the manner and place of its origin. It continues 
to be a body politic. In this instance, it comes into court by 
attorney, and with its right name—that conferred upon it, 
and bv which it is known; and we see no reason for deny- 
ing to it leave to set itself right, as any other suitor may do, 
upon the record. 

The objection of appellee would be more plausible than 
it is, if the company had sued by a wrong name—one which 
was not the name of any person or corporation whatever. 
Yet, even in this case, it would be permitted to amend, under 
our statute of jeofails, as a natural person would be, whose 
name should be incorrectly set forth. In the case of the 
Alabama Conference, etc. v. Price (42 Ala. 47), the initial pro- 
ceeding began as follows: “The petition of the Alabama 
Conference of the Methodist Episcopal Church South, a corpora- 
tion under the laws of Alabama, respectfully represents,” 
etc. Now, there was no corporation of that name. Its real 
name was, as mentioned in other parts of the record, “ The 
Annual Alabama Conference of the Methodist Episcopal Church 
South.” Wherefore, it might be said, there was no plaintiff. 
A demurrer, interposed for that cause, was overruled ; which 
being under consideration here, this court, by WALKER, C. J., 


said: “Upon sustaining the objection, the court would not 
VoL. Lx. 
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have rendered a final decree, much less a decree conclusive 
of the merits, but would have permitted an amendment.” 
The authorities cited for appellee do not establish a contrary 
doctrine, Our statutes are very liberal, in allowing the cor- 
rection of errors in pending, causes, by an amendment ; and 
there was manifest error in the ruling of the court in this 
instance, 

We observe that, by the amendment of the complaint, it 
Wit proposed to allege, that plaintiff! was a public corpora- 
tion, rom the nature of the institution, we should have 
supposed it could not be so classed, If the transaction by 
which it nequired the drafts deelared on, and became the 
creditor of defendant, were within the capacity with which it 
was endowed by its charter, there was nothing to hinder it, 
as such creditor, from suing its debtor, The allegation that 
it is a public corporation, if it was not so, can do only harm 
—certainly no good, 

Let the judgment be reversed, and the cause be remanded, 


Barbour, & Son v. Washington Fire 
and Marine Insurance Company. 


Action on Promissory Note, by Indorsee against Maker. 


1. Plea of payment, and replication thereto.—In an action on a promissory 
note, by an indorsee against the maker, a general plea of payment, in the form 
giveu in the Code (Form No, 27, p. 706), must be understood to aver a pay- 
ment which was valid and operative as against the plaintiff, and a general 
replication to it imposes on the defendant the burden of proving such a pay- 
ment ; but a special replication, which only avers that, before the payment 
was made, and before the maturity of the note, the plaintiff had become the 
holder for valuable consideration, is no answer to the plea, and is demurrable, 

2. Payment of note; when valid against assignee. —A payment of a promisso- 
ry note to the payee, made before maturity, but after the note has been 
assigned for valuable consideration, or made after maturity, but with notice 
or knowledge of the assignment, is not available as against the assignee. 


AppEAL from Cireuit Court of Choctaw. 

Tried before the Hon. LutHer R. Sarna. 

This action was brought by the appellee, a corporation 
chartered under the laws of Alabama, and doing business in 
the city of Mobile, against James F. Barbour & Son as part- 
ners; was commenced on the 6th April, 1876, and was 
founded on the defendants’ two promissory notes, each for 
$500, dated the 8th May, 1875, payable respectively on the 


15th December, 1875, and the 1st January, 1876, to the order 
(28) 
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of T. Eatman & Co., at the Mobile Savings Bank, and 
assigned by the said Eatman & Co., before maturity, as the 
complaint alleged, to the plaintiff. The defendants pleaded 
“that they have paid the debt or demand, for the recovery 
of which this suit is brought, before the action was com- 
menced.” ‘The plaintiff demurred to this plea, but the court 
overruled the demurrer ; and the plaintiff then filed a repli- 
cation in these words: “And plaintiff says, that previous to 
the time of the payment alleged by defendants in their said 
plea, said plaintiff was the holder and bona fide purchaser for 
valuable consideration before maturity of the notes on which 
this action is founded, which said notes were negotiable and 
payable in bank; and this the said plaintiff prays may be 
inquired of by the country.” The defendants demurred to 
this replication, on these grounds: Ist, because it was no 
answer to the plea; 2d, because it might be true, and yet 
the plea be good; 3d, because it failed to aver that the pay- 
ment was not made to the plaintiff. The court overruled 
the demurrer, and, the defendants declining to rejoin, ren- 
dered judgment by ni dicit for the plaintiff. Tiese rulings 
on the pleadings ure now assigned as error, with the judg- 
ment. 


Txos. W. CoLemay, for appellants. 
Taytor & MAcArTNEY, contra. 


BRICKELL, C. J.—The plea of payment is in the form 
prescribed by the Code, and must be understood as affirming 
that a payment of the notes had been made, which was valid 
and operative against the plaintiff as indorsee. A general 
replication would have cast on the defendants the burden 
of proving such a payment. If the payment was made to 
the payees, after the plaintiff had acquired the notes for 
value, before maturity ; or if after maturity, and with notice 
or knowledge that the plaintiff was the holder, it would not 
have been available.—Ross v. Drinkard, 35 Ala. 434. The 
plaintiff unnecessarily resorted to a special replication, 
which neither traverses, nor confesses, nor avoids the matter 
of the plea, and was consequently demurrable.— Mason v. 
Craig, 3 Stew. & Port. 389; MWinler v. Mobile Savings Bank, 
54 Ala. 172. Every averment of the replication may be true, 
and the payment may have been made to the plaintiff. The 
demurrer to the replication ought to have been sustained. 
Reversed and remanded. 

Von. LX. 
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Arnett v. Bailey. 


Bill in Equity for Partition of Lands, Account of Rents and 
Profits, and Cancellation of Deed as Cloud on Title. « 


1. Cuneellation of deed as eloud on title —A bill in equity for the cancellation 
of a deed, as a cloud on the title to lands, can not be maintained by a person 
who is not in possession. 

2. When cestui que trust can not come into equity.—When the legal title to 
lands is vested in a trustee, the cestui que trust can not maintain a bill in equity 
against an adverse holder, to recover possession, without an averment that the 
trustee refuses to sue at law. 

3. Partition of lands in equity..—A court of equity will entertain a bill for the 
partiion of lands, at the suit of one joint tenant, or tenant in common, who 
shows a clear title to an undivided interest therein, 

4. Sale of decedent's lands, under probate decree, for paymen! of debls; juris- 
diction of court, and sufficiency of petition —A petition by$an administrator 
for the sale of devised lands, for the payment of debts, must allege that the 
personal property is insufficient for that purpose, and that the will contains 
no power of sale; otherwise, it is not sufficient to give the court jurisdiction, 
and an order of sale founded on it is void; but, if the will is made an exhibit 
to the bill, and contains no power of sale, this remedies the want of such an 
averment in the petition, when the proceedings are collaterally attacked. 

5. Same; amendment of petition ; irregularities.—When the sale is collater- 
ally attacked, and the record shows that two petitions were filed, one will be 
considered as an amendment of the other, in order to sustain the jurisdiction 
of the court; and when the jurisdiction is shown to have attached, by the filing 
of a sufficient petition, the sale can not be collaterally impeached, because 
the names and residences of all the parties in interest are not stated in the pe- 
tition; nor because less than forty days elapsed between the filing of the peti- 
tion and the day set for the hearing; nor because the order setting a day for 
the hearing of the petition appears to have been made several days before the 
petition was filed: these are mere irregularities, and do not affect the validity 
of the sale, when collaterally attacked. 


AppeaL from the Chancery Court of Limestone. 

Heard before the Hon. Henry C. Speake. 

The bill in this case was filed on the 24th January, 1876, 
by Mrs. Laura W. Arnett, against James M. Bailey and his 
wife, Mrs. Jane IF’. Bailey, who was the complainant’s sister, 
and against Benjamin N. Word; and sought a partition of 
certain lands, of which said Bailey and wife had possession, 
an account of the rents and profits while in their possession, 
and the cancellation of the deed under which they claimed 
the lands. The lands had belonged to Mrs. Jane Mahone, 
who was the mother of the complainant and Mrs. Bailey, and 
who, on her death in 1866, by a last will and testament, 
which was duly admitted to probate after her death, devised 
said tract of land, with other property, one half to Mrs. 
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Bailey in fee simple, and the other half to said Benjamin N. 
Word, in trust for the complainant; the rents and income of 
her interest to be paid to her by said trustee during her 
coverture, and the property to be conveyed by him to her on 
the death of her husband, if she survived him, or to her 
children in the event of her death. Letters of adiministra- 
tion on the estate of Mrs. Mahone were granted to John 
Turrentine, who, on the 16th January, 1868, sold the lands, 
under an order of the Probate Court, for the payment of 
debts; Mrs. Bailey becoming the purchaser, at the price of 
$200, and receiving a deed from the administrator, after the 
confirmation of the sale by the court. This was the deed 
under which Mr. and Mrs. Bailey claimed and held the lands, 
and which the bill asked to have cancelled, as a cloud on the 
title. 

The bill alleged that the order, or decree, under which the 
lands were sold, was void for want of jurisdiction in the 
court ; its averments on this point being in these words: “It 
is true that, on October 2, 1867, an order was made and 
entered by said Probate Court, setting a petition of said ad- 
ministrator, for an order to sell land, for hearing on the 
second Monday in December, 1867; but said petition, so 
set for hearing, failed to allege the jurisdictional facts required 
by law, in the following particulars: it did not allege an in- 
sufficiency of personal property to pay the debts of said de- 
cedent ; it did not allege that the will of said testatrix gave 
no power to sell the lands for the payment of debts, and that 
the personal property was insuflicient therefor; it did not 
give the name of said Benjamin N. Word, one of the devi- 
sees ; it did not name any one as devisee; it did not give the 
residence of the heirs or devisees; it did not state that your 
oratrix was a married woman; nor that the heirs and devi- 
sees were over twenty-one years of age; and no notice of 
said petition, or of the time set for hearing the same, was 
ever given to the said Benjamin N. Word, or to the said 
James A. Arnett, the husband of your oratrix, who was then 
living. It is true, also, that on the 2d November, 1867, said 
administrator filed in the said Probate Court another peti- 
tion for the sale of said land, a copy of which, marked ‘Ex- 
hibit E,’ is hereanto appended as a part of this bill; but 
said last-named petition was insufficient to give said court 
jurisdiction to decree the sale of said land, because it failed 
to give the name of said Benjamin N. Word, as one of the 
devisees ; and because it did not allege that the will gave no 
power to sell the land for the payment of debts ; and no pro- 
ceedings were ever had by said Probate Court ou said last- 
mentioned petition.” 

Vou LX. 
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The said petition, “Exhibit KE,” which was sworn to on the 
Ist November, 1867, and marked filed 2d November, is in 
these words: “Your petitioner, John Turrentine, as the 
administrator with the will annexed, as the records of your 
court will show, states and alleges that the said Jane Ma- 
hone, deceased, ‘de yparted this life, having prior thereto made 
and published her last will and testament, which has been 
heretofore duly proved and recorded in your honorable 
court, and which is made part hereof; in which said last will 
and testament, the said Jane Mahone devised to her two 
daughters, Jane F. Peete” |now Mrs. Bailey| and Laura W. 
Arnett, the following real estate, situated and lying in said 
county of Limestone, to-wit,” particularly describing the 
lands now in controversy. “Your petitioner, as the admin- 
istrator aforesaid, further states and alleges, that there are 
debts, liabilities, and charges against said estate, which have 
been presented to your petitioner, as administrator as afore- 

said, to a larger amount, and payment demanded. Your pe- 
titioner, as administrator aforesaid, alleges and charges that 
the personal property belonging to said estate are wholly 
insuflicient to pay the debts, “li abilities, and charges, of and 
against the estate of said decede nt; and he alleges that the 
real estate above described, which is all the land belonging 
to said estate, is required to pay the debts of and against 
said estate, and resort to said land and a sale thereof is 
necessary to pay the debts against said estate. Your peti- 
tioner [states | that said Jane Mahone died leaving, as her 
only heirs-at-law, as well as legatees and devisees, in, of, and 
under her said will, the following named persons—viz., Jane 
F. Peete, Laura W. Arnett, wife of James Arnett, and George 
Jamar ; all of whom reside in the State of Alabama, and 
|are| over the age of twenty-one years. The premises con- 
sidered, your petitioner prays your honor to decree and order 
the land above described sold for the payment of the debts 
against the said estate of said Jane Mahone. He further 
prays that said Jane F. Peete, Laura W. Arnett and her hus- 
band, James Arnett, and George Jamar, be made defendants 
to said petition, and, for this purpose, that proper process 
issue to them,” «e. 

The order setting a day for the hearing, which was also 
made an exhibit to. the bill, is dated Ociober 28, 1867, and 
recites that the administrator has that day filed his petition, 
asking a sale of the lands for the payment of debts; and it 
appoints the second Monday in December for the hearing, 
and orders notice to be given to Mrs. Peete, Mrs. Arnett, and 
George Jamar. The order of sale is dated the 9th December ; 
1867, and is as follows: “This being the day appointed, 
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more than forty days since, for hearing the application of 
John Turrentine, [administrator| with the will annexed in 
this court of said estate, for an order to sell certain lands, 
hereinafter described, for the purpose of paying debts of said 
deceased, and the costs and charges of i Sa nasal there 
being an insufliciency of personal property therefor; said 
lands being situated and lying in Limestone county, Ala- 
bama, and known and described as follows,” &c.; “due notice 
of said filing, and of said day set for hearing, having been 
[given , by the summons of citation on all the parties de- 
fendants to said cause, requiring them to come forward and 
contest said application, if they thought fit and proper to do 
so; and no one appearing to contest, and the court being 
satisfied of the truth of the allegations of said petition, by 
proof taken by deposition as in chancery cases ; from which 
it appears that there is not sufficient personal property to 
ay said debts and charges; and all the parties defendant 
Giles of full age, and the law being to the satisfaction of the 
court in all respects complied with; it is therefore ordered, 
adjudged, and decreed, that said land be sold,” &e. 

The bill prayed a cancellation of the administrator’s deed 
to Mrs. Bailey, as a cloud on the title to the lands, a parti- 
tion of the lands between Mrs. Bailey and the complainant, 
according to the terms of the will, an account of the rents 
and profits, and general relief. The chancellor sustained a 
demurrer to the bill, for want of equity, and his decree is 
now assigned as error. 


CaBaniss & Warp, for appellant. 
Rt. A. McCLet.an, contra. 


STONE J.—The bill in this case admits that the com- 
plainant, at the time this suit was commenced, was not in 
possession of the lands in controversy. That is fatal to it, 
as a bill to remove a cloud from the title—ea v. Longstreet 
and Sedgwick, 54 Ala. 291; Daniel v. Stewart, at the last term. 

2 Neither can the bill be maintained to recover posses- 
sion of the lands, without averment, not found in this 
record, that Word, who holds the legal title in trust, refuses 
to bring an action for its recovery. If, as the bill avers, the 
silo under the decree of the Probate Court was void, then 
the remedy at law was complete and ample, and the Court of 
Chancery has no jurisdiction. Lf, on the other hand, the 
ees for the order of sale is suflicient to give the Pro- 


mte Court jurisdiction, then the sale and conveyance passed 
Vou, UX, 
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the title from the devisees, and Mra, Arnett has no remedy 
in any court.-1 Brick. Dig, 989, § 355 

3. ‘The bill, however, prays partition of the lands, aecord- 
ing to the provisions of the willof Mrs, Mahone, For that 
purpose, the Court of Chancery has jurisdiction, if the com- 
plainant has averred a clear title to an undivided interest in 
the lands.—Deloney v. Walker, 9 Por. 497; Tlorton v. Sledge, 
29 Ala. 478; Ormond v. Martin, 37 Ala. 598; Sanders v. 
Robertson, December term, 1876. 

4. The present case was disposed of on demurrer sus- 
tained to the bill. In such case, we can only look at the 
pleadings brought to view by the demurrer—viz., the bill and 
exhibits thereto, and the defects therein pointed out by the 
demurrers. The exhibits show an unusual state of facts. 
On the 28th day of October, 1867, the judge of probate 
of Limestone county made an order, reciting that the ad- 
ministrator with the will annexed had filed his petition in 
writing, sworn to, praying for an order “ to sell the land be- 
longing to said estate for the purpose of paying the debts, 
charges, and cost of administration, there being an insuffi- 
ciency of personal property for said purpose.” Said order 
set the second Monday in December, “ to hear and deter- 
mine as to said prayer.” The second Monday in December, 
1867, was the 9th day of the month ; forty-two days after 
making the order. Four days afterwards—November Ist 
a written petition was sworn to by the administrator, before 
the judge of probate, and it was filed in his office on the 
next day, which was November 2d, 1867 : just thirty-seven 
days before 9th December. On the 9th December, the order 
of sale was granted, and the lands were sold under it. 

The bill avers that a petition was filed before the order 
was made, October 28, and that the petition of November 2 
was a second petition filed afterwards ; that the proceedings, 
order and sale were had under the first petition, and that 
said first petition has been lost. The bill further avers, that 
said first petition was defective in the following particulars : 
that it did not allege insufficiency of personal property to 
pay the debts; did not allege that the will of testatrix gives 
no power to sell lands for the payment of debts, and that 
the personal property was insufficient therefor; did not give 
the name of Benjamin N. Word (one of the devisees in 
trust), as one of the devisees; did not give the residence of 
the heirs at law or devisees; and did not state that Mrs, 
Arnett, complainant in this suit, was a married woman, 

The petition (found in the record), filed November 2d, 
1867, refers to the will, of record in the court, and makes it 
a part of the petition. This supplies the averment, omitted 
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from the body of the petition, that the will of testatrix con- 
tained no power of sale for the payment of debts, as the 
will contains no such power.— Mosely v. Tuthill, 45 Ala. 621, 
654. The other averments of the petition of November 2d, 
1867, although somewhat informal, are substantially sufti- 
cient to uphold the jurisdiction of the Probate Court, under 
the uniform rulings of this court.—See King v. Kent, 29 Ala. 
542; Satcher v. Satcher, 41 Ala. 26,39; Wright v. Ware, 50 
Ala. 549; Pettus v. McClannahan, 52 Ala. 55; 1 Brick. Dig. 
939, 941, $$ 353, 355, 384, 385. 

5. If the averments of the bill be true, there were two peti- 
tions; one filed October 28, and the other November 2d. 
The first is averred to be defective; and if, as alleged, it 
failed to aver a want of power in the will to make sale for 
the payment of debts, it failed to assert the statutory ground 
for the sale of a testator’s lands; and there was, therefore, 
no jurisdiction shown in the Probate Court to order the sale, 
and the order was void. Such defect is fatal, even on col- 
lateral presentation.—Code of Ala. § 2447; Alu. Conf. M. E. 
Church, South v. Price, 42 Ala. 39,49. It is contended for 
defendant, appellee in this court, that there was in fact but 
one petition,—that shown in the record, filed November 2d. 
If this be so, then only thirty-seven days intervened between 
the filing of the petition, and the day set for hearing it. We 
consider it unnecessary to decide the disputed question 
above. If two petitions were filed, as averred by complain- 
ant, then, when collaterally presented, we will consider one 
as an amendment of the other, and give effect to both of 
them as conjointly sustaining the jurisdiction.— Doe, ex dem. 
Saltonstall v. Riley, 23 Ala. 164,181. If only the one copied 
in the record was filed, then the fact that less than forty 
days elapsed between the filing of the petition and the day 
set for the hearing is only matter of regularity, and does not 
oust the jurisdiction.—Coxr v. Davis, 17 Ala. 714. The fact, 
if it be such, that the order setting a day for the hearing 
preceded the filing of the petition, does not render the pro- 
ceedings void. Very liberal intendments are indulged, when 
such proceedings are collaterally presented, if the petition 
contain enough to give the court jurisdiction.—1 Brick. Dig. 
941-2, $$ 385-6-7. 

Decree of tue chancellor affirmed. 
Vou. Lx. 
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Meredith v. The State. 
Indictment for Assault with Intent to Murder. 


1. Assault with intent to murder; constituents of offense.—An assault with 
intent to murder, though made a felony by statute, is a common-law offense, 
the necessary ingredients of which are unchanged by the statute increasing 
the punishment: an intentional attempt by violence, without legal excuse or 
provocation, to do an injury to the person of another, accompanied by facts 
and circumstances indicating an intent. to take his life, constitutes the offense. 

2. Same; intent.—It is not necessary to prove a specific intent, as contra- 
distinguished from an intent to be implied by the jury from the attendant 
circumstances : as in cases of murder, the intent must, of necessity, generally 
be inferred by the jury from the character of the assault, the use of a deadly 
weapon, and the absence of excusing or palliating circumstances. 

3. same.—Whether the intended offense, if consummated, would be murder 
in the first or in the second degree, is an immaterial inquiry, since there were 
no degrees in murder at common law ; and the court may properly refuse a 
charge which requires the jury to determine that question. 


From the Cireuit Court of Colbert. 

Tried before the Hon. W. B. Woop. 

The indictment in this case, which contained but a single 
count, charged that the defendant, Henry Meredith, “unlaw- 
fully, and with malice aforesaid, assaulted Sam Greenhill 
with a knife, with intent to murder him.” The defendant 
pleaded not guilty, was convicted, and sentenced to imprison- 
ment in the penitentiary for the term of three years. “On 
the trial,” as the bill of exceptions states, “the State swore 
three witnesses, all colored men, and put them under the 
rule, namely, Sam Greenhill, the prosecutor, Bob Greenhill, 
and one West. Sam Greenhill testified, that the defendant, 
who was also a colored man, came to the house of Bob Green- 
hill, who was the father-in-law of witness, on the Mhoon 
place in said county, and stayed all night; that he (witness) 
was acquainted with defendant before that night, and there 
had never been the slightest difficulty between them; that 
witness lived near his said father-in-law, and had a shoe- 
maker’s shop in one room of his house; that in the morning, 
after having stayed all night, defendant asked Bob Greenhill 
what his bill was, and was told that it was fifty cents; that 
he said he had no change, but would pay it if he could 
change a twenty-dollar bill; that witness, at the request of 
Bob Greenhill, took out $19.50 to change said bill with, and 
started out of the shop, with the money in one hand, and his 
shoe-knife with the other, but, as he got to the door, turned, 
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and threw his knife back into the shop, and walked out, with 
the money in his right hand; that without an angry word 
being spoken between him and defendant, and without any 
quarrel, defendant sprang at him with an open knife, and cut 
him severely on the side several times, and also on the head ; 
that the wounds were severe, ’and came near proving fatal ; 
that he caught the defendant, threw him down, and bit him 
on the face and neck, but inflicted no other wounds on him ; 
that defendant got away from him, and ran off, and witness 
and others pursued him, but did not catch him; that after- 
wards, on the same day, the defendant was seen passing 
through the field, and was arrested, and sent to jail. The 
witness said that, at the time of said assault, he had no knife, 
or other weapon, in his hand, or on his person; and that 
this occurred in said county, on the —— day of -——, 1877. 
The State having here rested, the defendant introduced as a 
witness one Williams, a white man, who was the jailor of the 
county, and who testified that, when the defendant was 
brought to the jail, the day after the difficulty, his clothes 
were torn and very bloody, his coat had a small cut in the 
left shoulder, and he had a cut or two on his hand; and that 
his face and neck had been bitten. Defendant then intro- 
duced Bob Greenhill as a witness, who testified that he was h 
the father-in-law of the prosecutor ; that the defendant stayed 
all night at his house; that he told defendant, the next . 
morning, he charged him fifty cents for it; that the defend- 
ant told him to go to Cherokee, and he would pay the amount 
in sugar ; that witness told him he could not go; that de- 
fendant said he had a twenty-dollar bill, and would pay him 
if he could change it ; that witness could not change it, and 
asked Sam Greenhill to do so; that Sam Greenhill got out 
the change, but defendant did not produce the twenty-dollar 
bill; that a stiff argument, or debate, got up between him, 
defendant, and Sam Greenhill, about the night’s lodging and 
the payment of the fifty cents, and at length grew warm be- 
tween defendant and Sam Greenhill ; that he, witness, tried 
to allay it; that Sam said he would have the money out of 
the defendant, and came to the door of the shop with the 
change in one hand and his shoe-knife in the other, but 
turned, and threw his knife back into the shop; that he, 
witness, then turned off, and walked to a wagon that was 
waiting for him, and left the defendant and Sam still debat- 
ing about the half-dollar; that he did not see the fighting, 
having gone some distance, but he came back when his atten- 
tion was called to it, and defendant ran off, leaving his hat ; 
that Sam was cut severely in several places with a knife ; 
that the defendant was arrested soon afterwards, as he was 
Ol, UXe 
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passing through the field, and sent to jail; that witness 
helped to arrest him, and he was arrested without any vio- 
lence whatever. 

“This being substantially all the evidence in the case, the 
court charged the jury as follows: ‘1. To make out this 
case, it devolves on the State to prove, and the jury must, 
from the evidence, believe two things: first, an assault by 
the defendant upon the person of the prosecutor, Sam Green- 
hill; second, that the assault was made with the intent to 
murder him. 2. It must be shown that it was the intention 
of the defendant to murder the person assaulted at the time. 
The intent may be shown by proof of the character, manner, 
and violence of the assault, the weapon used, and the decla- 
rations of the defendant at the time, or any previous threats 
made by him. 3. The criminal intent is the essence of the 
offense. The jury must believe, from the evidence, that the 
defendant did assault, and with intent to murder, the person 
named in the indictment, to find him guilty. If these facts 
are not established by proof, or reasonable inference from 
= proof, he is not guilty, and you will so find your ver- 
dict.’” 

The defendant did not except to any one of these charges, 
but requested several additional charges, which were in writ- 
ing, and of which the court refused the following: 

“2. If the jury believe, from the evidence, that the defend- 
ant and Sam Greenhill got into a quarrel, with reference to 
the payment of a half-dollar claimed of the defendant for 
his night’s lodging, and got into a fight, and cut each other 
with knives, the defendant is not guilty of an assault with 
intent to murder said Greenhill, within the meaning of the 
statute. 

“3. Malice is an essential ingredient of the offense of an 
assault with intent to murder; and if the jury believe from 
the evidence that, on the morning the difficulty occurred, the 
defendant and Sam Greenhill got into a sudden quarrel, and 
fought, and, in the heat of passion, cut each other with 
knives, the defendant is not guilty as charged in the indict- 
ment. 

“4. In this offense, the intent to murder must be proved, 
and it is not to be inferred from the act done, as malice 
sometimes is, and the specific intent to murder must be 
proved. 

“5. The specific intent to murder m. st be proved ; and to 
prove an intent to kill, or to wound, or to maim, is not suffi- 
cient. 

“6. To constitute an assault with intent to murder, the 
jury must find that, if death had ensued, it would have been 
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murder in the first degree under the statute; because it is 
only murder in that degree that a premeditated design to 
effect the death of some one is requisite, and nothing less 
than that premeditated design can amount to an intent to 
murder. 

“8. To constitute the offense with which the defendant is 
charged, there must exist in the mind of the defendant, at 
the time of the assault, the same sort of malice that is required 
in the statutory offense of murder in the first degree. 

“9. The sort of malice that the jury must find, from the 
evidence, existed in the mind of the defendant at the time of 
the assault, must have been willful, deliberate, malicious, and 
premeditated; or committed in the perpetration of, or attempt 
to perpetrate arson, rape, robbery, or burglary ; or committed 
from a premeditated design unlawfully and maliciously to 
effect the death of some other human being than Sam Green- 
hill; or committed by an act greatly dangerous to tle lives 
of others, and evidencing a depraved mind regardless of 
human life, although without any preconceived purpose to 
deprive any particular person of life; and unless such malice 
is proved, the defendant is not guilty of an assault with 
intent to murder. 

“10. In order to make out the offense with which the 
defendant is charged, it is necessary for the State to show 
by proof that the assault was made under such cireum- 
stances that, if death had ensued, it would have been murder. 

“11. Where two men get into a sudden quarrel, without 
— malice, and fight; and one of them uses a pocket- 
cnife, and the other a shoe-knife ; and in the fight they cut 
each other; neither is guilty of an assault with intent to 
murder the other, within the meaning of the statute. 

“14. If the proof shows that there was no malice prepense 
between the defendant and Sam Greenhill—that they were 
friendly, and had a sudden quarrel, and got into a fight, and, 
in the heat of passion, the defendant cut Sam Greenhill with 
a pocket-knife—then he is not guilty of an assault with intent 
to murder, within the meaning of the statute.” 

These charges, to the refusal of which severally exceptions 
were reserved by the defendant, are the only matters here 
presented for revision. 


Taos. H. Jackson, JAMEs Jackson, and J. B. Moons, for the 
prisoner.—l. When there is the least evidence tending to 
show an exculpatory fact, it is error in the court to refuse to 
submit it to the jury. There was evidence showing that the 
defendant and the prosecutor were friendly, and fought on 
sudden quarrel; and‘the proof tends strongly to show that 
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the prosecutor was the aggressor. His testimony is contra- 
dicted in material points by other witnesses, and is in itself 
improbable. The verdict of the jury is evidently founded on 
the testimony of the prosecutor alone, the refusal of the 
charges asked in effect excluding the other evidence from 
their consideration. 2. The meaning of the word malice is 
frequently misunderstood, being construed to mean passion 
only. In the offense charged here, the same sort of malice 
must be proved as is required to make out murder in the 
first degree. ‘The intent constitutes the offense, and it must 
be proved: it can not be inferred from the act done.— Ogle- 
tree v. T'he State, 28 Ala. 703; Scitz v. The State, 23 Ala. 42 ; 
18 Ala. 5382; 3 Harring. 571; 27 Maine, 468; 2 Minn. 123; 
12 Cushing, 615; Mooney v. The Stale, 33 Ala. 420. That 
the 14th charge ought to have been given, see Allen v. The 
Stale, 52 Ala. 391. 
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Joun W. A. Sanrorp, Attorney-General, for the State.-—The 
4th charge was calculated to mislead the jury.—Allen v. 
The State, 52 Ala. 891. The 6th charge was properly refused, 
on the authority of the case of Oyletree v. The State, 28 Ala. 
693. The other charges were abstract, and were properly 
refused for that reason. 


BRICKELL, C. J.—An assault with intent to murder is 
not a statutory, but a common-law offense. The statute, 
without adding to, or diminishing the elements of the offense, 
as it was known to the common law, by the severer punish- 
ment it inflicts, converts it from a high misdemeanor into a 
felony. No other facts need be proved, than such as were 
essential to be proved at common law. An assault, an in- 
tentional attempt by violence, without legal exeuse, aud with- 
out sufficient provocation, to do an injury to the person of 
another, accompanied by facts and circumstances indicative 
of an intent to take life, constitutes the offense. The intent 
most often must, of necessity, be inferred from the character 
of the assault, the want or the use of a deadly weapon, and 
the presence or absence of excusing or palliating facts and 
circumstances. If a man, in shooting distance of another, 
raises a gun, takes aim, and fires, and the ball enters the 
person of the other, a jury would be authorized from these 
facts, if the evidence did not show that he was excusable, or 
did not show palliating circumstances, or that his intent was 
to maim, or to wound, to infer that his intent was to murder. 
A man must be taken to intend that which he does, or which 
is the immediate or necessary consequence of his act.—2 
Stark. Ev. 738; J/udley v. State, at last term. So, in all cases 
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of an unprovoked or inexcusable assault (and when we say 
unprovoked, we use the term in its legal sense—a want of 
that degree of provocation, which, if death ensued, would 
reduce the killing to manslaughter), endangering human life, 
the intent to murder, the aggravating quality of the offense, 
may be inferred by the jury from the assault ; as in murder, 
if a man attacks another with a dangerous weapon, and kills 
him, no sufficient provocation or excuse appearing, the law 
presumes malice from the act. There was no error in re- 
fusing the fourth instruction requested by the prisoner. 
Nor was there error in refusing the several instructions, that 
a specific intent to murder the prosecutor must be proved, 
there being no evidence of an intent to take the life of any 
other person. They were calculated to mislead the jury; 
and if it was intended to assert that an express intent, as 
contradistinguished from an intent which may be inferred or 
presumed from the circumstances, must be proved, the prop- 
osition is erroneous.—Voore v. State, 18 Ala. 432; Ogletree v. 
State, 28 Ala. 693; Allen v. State, 52 Ala. 391. It was set- 
tled in this latter case,—and we cannot depart from its con- 
clusions,—that the court may refuse charges which devolve 
on the jury the necessity of inquiring and determining 
whether, if death had ensued from the assault, the defend- 
ant would have been guilty of murder in the first degree. 
Such instructions are calculated to mislead an1 confuse a 
jury, and are essentially erroneous in point of law. The 
offense is complete, if there is an assault, with intent to mur- 
der the person named in the indictment, whether the at- 
tendant facts and circumstances would, if death ensued, ele- 
vate it to murder in the first, or reduce it to murder in the 
second degree. As we have already said, the offense is a 
common-law, and not a statutory offense; and at common 
law, there are no degrees in murder. These are of statutory 
creation, und are intended, not to alter or change the essen- 
tial and distinguishing characteristics of murder as known 
and defined at common law, but to adapt punishment to the 
degree of the wickedness of design and malignity of heart 
each particular case may develop. Every malicious depri- 
vation of human life was at common law, and is under the 
statute, murder. The only difference is in the punishment 
inflicted, which is graduated to the degree and malignity of 
the offense. It is enough to constitute the offense of assault 
with intent to murder, that there exists malice, which is the 
element of murder in either degree. If it exists in its most 
malignant form, as it is by statute made an essential ingre- 
dient of murder in the first degree, then the offense is more 


aggravated, deserving higher punishment, than would be in- 
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flicted if it exists without such evidence of malignity and de- 
pravity. But, if there is an assault endangering life, in the ab- 
sence of facts excusing it, or of sufficient provocation, and it 
is directed against the particular individual named in the 
indictment, the offense is complete.— People v. Scott, 6 Mich. 
287. 

The remaining instructions were also calculated to mis- 
lead the jury, and were properly refused. If appropriate to 
any phase of the evidence, the court would have instructed 
the jury that an intent to kill would not constitute the aggra- 
vated offense charged in the indictment, and would, so far as 
necessary, have distinguished between murder and man- 
slaughter. This was not the scope of the instructions 
prayed, but, in effect, the court was asked to say, if the com- 
bat was sudden, without evidence of previous malice, the 
defendant was not guilty, though he may have been the 
aggressor, and in the course of the combat attempted to kill 
the prosecutor. 

We find no error in the record, and the judgment is af- 


firmed. 


Washington v. Parker. 
Certiorari on Judgment of Justice of the Peace. 


1. When certiorari lies on justice’s judqgment.--When a cause is removed 
from a justice’s court by certiorari, it should not be dismissed, because the 
right of appeal was not lost when the certiorari was sued out: the policy of 
the statutes is to secure a trial on the merits, whether the cause is brought up 
by appeal or certiorari. 


AppEaL from the Circuit Court of Hale. 

The record does not show the name of the presiding judge. 

In this case, an attachment was sued out on the 13th April, 
1876, before a justice of the peace, by Thomas Parker, 
against John Washington; and a judgment by default was 
rendered by the justice, on the 15th April, 1876. On the 
17th April, 1876, the defendant sued out a certiorari before 
the probate judge, returnable into the Circuit Court, alleg- 
ing that the judgment was rendered without personal notice 
to him. The papers having been sent up to the Circuit 
Court by the justice, in obedience to the certiorari, the cause 
was there struck from the docket, on motion of the plaintiff, 
on the ground that an appeal was the proper remedy, instead 
of a certiorari; and this judgment is now assigned as error. 
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W. W. Dvuaaer, for appellant. 
BRICKELL, C. J.—In practice, a certiorari and an ap- 


peal are not regarded as concurrent remedies for the revis- 
lon, or, rather, a trial de novo in the Cireuit Court, of causes 
which have been decided by.justices of the peace. A certio- 
vari has been regarded as a remedy to which the party could 
resort, after by the lapse of time the right of appeal had been 
lost. It has been said by this court, the certiorari should 
not be awarded, unless the petition avers a good reason for 
the failure to appeal.— Wright v. Gray, 20 Ala. 363. But, if 
granted without such averment, the cause cannot be repudi- 
ated by the Circuit Court, or the court to which it is return- 
able.— Casey v. Bryant, 1 St. & Port. 51; Wright v. Gray, 
supra ; Van Epps v. Smith, 21 Ala. 317. The policy of the 
statutes is to favor a speedy trial of such causes on the 
merits, without regard to defects or irregularities in the pro- 
ceedings before the justice, or a rigid scrutiny into the mode 
of their introduction into the higher court. The right to 
remove by certiorari is not by statute expressly confined to 
cases in which the right of appeal has been lost; and it would 
be in contravention of the well-defined policy to expedite the 
trial of such causes on the merits, to repudiate them, when 
introduced by certiorari, because it appears the right of ap- 
peal was existing. An appeal is the more convenient remedy, 
more often resorted to, and therefore, in practice, has been 
regarded as primary, and not as concurrent with certiorari. 
If the Circuit Court was right in repudiating the cause, the 
result would be, that on the rendition of its judgment, the 
appellant could immediately sue out a certiorari, and present 
the case by the same remedy, and in the same mode the 
court repudiated, 

There was error in dismissing the cause; and the judg- 
ment must be reversed, and the cause remanded. 


Westmoreland & Trousdale wv. Foster. 


Bill in Equity by Assiqnee of Note given for Rent, against Pur- 
chaser of Tenant's Crop, to enforce Statutory Lien. 


1. Landlord's lien for rent, on tenant's erop; assignment of note. —The land- 
lord's statutory lien ou his tenant's erop, for the rent of the enrrent year (Code 
of 1876, 993467 ef seq.), exists independent of the remedy by attachment 
given to enforce it, and passes by an assivnment of the note. 

Von. LX 
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2. Same; assignee’s remedies.—The assignee of a note, given for the rent of 
land, may maintain an action for money had and received, against » purchaser 
of the tenant’s crop, who, having bought with knowledge of his lien, has sold 
the crop, and received the proceeds of sale ; and he may also maintain a bill 
in equity against such purchaser, notwithstanding his remedy at law, 

3. Same; rights of reversioner and assignee.—If, before the maturity of the 
note given for the rent, the reversion of the treehold has passed to another, 
the rent also passes to him, as an incident of the reversion, notwithstanding 
the assignment of the note. 

4. Nole payable to husband, * trustee,” &c.—When w note is taken by the 
husband payable to himself, with the words added, ‘trustee for Mrs. 8S. J. F.,” 
his wife, tlle superadded words are mere deseriptio personw, and are not suffi- 
cient to show that the note belongs to his wife. 

5. Transfer of note given for the rent of wife’s lands.—A promissory note, 
given for the rent of the wife s lands, and payable to the husband, belongs to 
him, and may be transferred by him without the signature or concurrence of 
his wife. 

6. Constructive notice of landlord’s lien, by recitals of replevin bond.—When 
an attachment is sued out to enforce an asserted landlord’s lien, and is levied 
on the tenant’s crop, which is thereupon replevied; and the replevin bond re- 
cites the issue of the attachment, and its levy on the crops grown on the lands, 
which are described; these recitals are sufficient to charge a surety on the 
bond with constructive notice of the claim asserted by the plaintiff in the 
suit. 


AppEAL from the Chancery Court of Lawrence. 

Heard before the Hon. N. 8. Granam. 

The bill in this case was filed on the 17th March, 1875, by 
the appellants; suing as partners, against Robert C. Foster 
and George W. Foster, Jr.; and sought to hold the said 
Robert C. Foster accountable, as trustee, for the proceeds of 
the sale of forty-three bales of cotton, which he had re- 
ceived from said George W. Foster, Jr., and which the latter 
had raised on rented land ; the complainants claiming as as- 
signees of the note given for the rent, and charging that said 
Robert C. Foster had notice of their rights when he received 
the cotton. According to the allegations of the bill, “George 
W. Foster, Sr., as trustee for Sarah J. Foster,” leased cer- 
tain lands, known as the “Oak Grove place,” to said George 
W. Foster, Jr., who executed his note, or obligation, for the 
rent, of which the following is a copy : 


$9000. Courtland, Ala., June Ist, 1873. 


“On or before the Ist day of January next, I promise to 
pay G. W. Foster, trustee of Mrs. Sarah A. (?) Foster, two 
thousand dollars, for the rent of Oak Grove plantation in 
Lawrence county, Alabama, near Courtland, for the year 
1873. Given under my hand and seal, value received. 

“Grorck W. Fosren, Jr. [SEAL | 

On the 12th June, 1873, “ said lease, with all the benefits, 
rights, rents, and privileges thereunder, was transferred and 
assigned, for valuable consideration,” to complainants, “as 


evidenced by the following indorsement thereon:” “ For 
(29) 
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value received, I assign this” |note?| “to Westmoreland & 
Trousdale, June 12, 1873;” which was signed thus: “ George 
W. foster, for Mrs. S. J. Foster, his wife.” The bill alleged, 
also, that said complainants, “by virtue of said assignment, 
became subrogated to all the rights and privileges of said 
George W. Foster, Sr., in respect to said plantation, and 
thereby became, in fact and in law, the landlords of said 
plantation, and said George W. Foster, Jr., thereby became 
their tenant, and they had and have, by virtue of said as- 
signment, a lien on all the erops raised on said plantation, 
and on the cotton hereinafter mentioned, which was taken 
possession of and used by said Robert C. Foster ;” that said 
George W. Foster, Jr., “was duly notified, and had full 
knowledge, long before said rent became due, that said rent 
belonged to complainants, and that they had been subro- 
gated to all the rights of said George W. Foster, Sr., under 
said lease, and that said lease had been assigned to them ; 
and he never repudiated or denied the same, but frequently 
acknowledged the rights of complainants thereunder, and 
promised full payment of said rent to them; and said rent 
for said land is now due and unpaid, and said George W. 
Foster, Jr., is in default. Complainants further show and 
charge that, on or about the 12th December, 1873, the said 
Robert C. Foster took and appropriated to his own use the 
whole of the crop of cotton raised on said place, to-wit, forty- 
three bales, appropriating the proceeds of said cotton to the 

ayment of a debt which said George W. Foster, Jr., owed 
ae. At the time of said Robert C. Foster’s taking posses- 
sion of said cotton, and using it as aforesaid, he knew that 
said George W. Foster, Jr., was indebted to your orators, as 
before shown, for the rent of said plantation, and that your 
orators had a lien on said crop, known as the landlord’s lien, 
and that said lien on the crop raised on said plantation be- 
longed to them, under and by virtue of said assignment of 
said note, and that said rent was unpaid; and your orators 
charge and allege that said Robert ©. Foster is liable to ac- 
count to them, as trustee, for the proceeds of said crop of 
cotton, to the extent of their said rent, with interest thereon. 
The premises considered, your orators pray that said Robert 
C. Foster and George W. Foster, Jr., be made parties de- 
fendant to this bill, by the proper process of this court; that 
your honor will decree that they are liable to account to 
your orators for said rent of said plantation, and that a de- 
cree be rendered against them for the amount thereof, with 
the interest thereon ;” and for other and further relief, &e. 

The foregoing are all the allegations of the bill. The note 


was made an exhibit to it. Answers under oath were waived. 
Vou. Lx. 
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The defendants filed separate answers; each demurring to 
the bill, for want of equity, because the assignment of the 
note to the plaintiff did not carry with it the landlord’s statu- 
tory lien for the rent; and because the note was assigned by 
the husband alone, without the concurrence or signature of 
his wife, while the note showed on. its face that it was given 
for the rent of lands belonging to the wife’s separate estate ; 
and each pleading, in bar of the relief sought by the bill, the 
proceedings had in a certain attachment suit at law, brought 
by the plaintiffs as the assignees of the note given for the 
rent. In said attachment suit, the plaintiffs claimed and as- 
serted the statutory lien given to a landlord for the rent of 
the current year, and sued out an attachment to enforce it 
against the cotton for which they sought to hold the defend- 
ants liable in this suit; but this court held, on appeal, that 
the attachment was given only to the landlord, and could not 
be sued out by his assignee.—See the report of the case, 
Foster v. Westmoreland & Trousdale, 52 Ala. 223. 

George W. Foster, Jr., admitted that he had notice, before 
the maturity of the note given for the rent, that it had been 
assigned to the complainants; but Robert C. Foster denied 
that he had any notice of their claim, when he received and 
sold the cotton; and in reference to the circumstances under 
which he received and sold the cotton, he stated these facts : 
When the cotton was seized by the sheriff under said attach- 
ment, the said George W. Foster, the defendant in the at- 
tachment, desired to replevy it, and induced Robert C. Fos- 
ter to become his surety on the bond, by agreeing to place 
the cotton in his hands as indemnity, under a written con- 
veyance specifying the terms under which it was held ; which 
conveyance being executed, and the cotton delivered to him, 
he signed the bond, and held the cotton until the termina- 
tion of the attachment suit, and then sold it; and the pro- 
ceeds of sale not being needed to indemnify the sureties on 
the replevin bond, he applied the money to the payment of 
a debt due to himself an another person, according to the 
terms of the conveyance. “ Respondent further states, that 
he knew nothing of any demand of complainants on said 
George W. Foster, Jr., for the rents of said plantation, nor 
did he know upon what grounds or claim said suit had been 
brought, at the time he signed said bond. When said George 
W. Foster, Jr., called on respondent, he seemed to be in 
trouble, and stated that Westmoreland & Trousdale had at- 
tached his cotton, and he was compelled to replevy it by 
bond, or be greatly injured; and to induce respondent to go 
on his bond, he offered to put the control of the cotton in 
his hands,” &c., as above stated. 
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The conveyance under which the cotton was thus turned 
over to said Robert C. Foster, and the replevin bond, were 
made exhibits to his answer. The condition of said bond 
was as follows: “The condition of the above obligation is 
such, that whereas a writ of attachment, issued by E. P. 
Shackelford, justice of the peace of said county, at the suit 
of Westmoreland & Trousdale, against George W. Foster, 
Jr., to be levied on the crop grown by szid Foster on a plan- 
tation in Lawrence county known as the ‘Foster planta- 
tion,’ returnable to the February term, 1874, of the Law and 
Equity Court of Lawrence county, for the sum of $2,000, has 
been placed in the hands of W. T. Simmons, sheriff of Law- 
rence county, and has been by him levied on the following 
property,” &c., specifying the names of a number of persons, 
tenants on the place, and the number of bales levied on in 
the possession of each; “ and whereas the said property has 
been delivered to the said George W. Foster, Jr., on his en- 
tering into this bond: Now, if the said Foster shall fail in 
said action, he or his securities shall return the specific prop- 
erty attached and above described, to the sheriff of Law- 
rence county, within thirty days after judgment in said suit, 
then this obligation is to be void,” «e. 

The cause having been submitted to the chancellor on 
pleadings and proof, he held that the bill contained no equity, 
and therefore dismissed it, without considering any other 
questions in the case; and his decree is now assigned as 
error. 


PHELAN & WHEELER, with E. A. O’Nrat, for appellants.— 
1. The landlord’s lien is the creature of the statute, and 
growsout ot the contract.— Dulaney v. Dickinson, 12 Ala. 601; 
Governor v. Davis, 20 Ala. 366; McKinney v. Benagh, 48 Ala. 
358; McDonald v. Morrison, 50 Ala. 80. Although the rem- 
edy by attachment is given only to the landlord, the lien 
passes with the assignment of the note, according to all the 
analogies of the law, as shown in the cases of vendor’s liens, 
mortgages, “crop liens.” and similar statutory liens.—See 
cases cited in 2 Brickell’s Digest, 257, 515; Steamboat Battle 
v. Waring, 39 Ala. i80; Harrison v. Marshall, 6 Porter, 65 ; 
Haden v. Walker, 5 Ala. 86; Strother v. Hamburg, 11 Towa, 
59; Tripp v. Brownell, 12 Cush. Mass. 376; Abraham v. Car- 
ter, at the last term. All liens created by statute, without 
possession, have the effect of liens at common law accom- 
panied with possession, and enure to the benefit of an as- 
signee.— Fowler v. Rapley, 15 Wallace, 328 ; Johnson v. Smith, 
11 Humph. 396. As a general rule in equity, the assignment 


of debt carries with it any lien or collateral security.— Waller 
Vor, Lx. 
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v. Tate, 4 B. Mon. 529; Farmers’ Bank v. Fordyce, 1 Penn. 
St. 248; 2 Story’s Equity, § $ 1047a. 

2. If the lien passed to the complainants by the assign- 
ment, then, having no remedy at law for its enforcement, 
they were entitled to come into equity to enforce it.—l Story’s 
Equity, $$ 684, 454, 1254-58; 2 Parsons on Contracts, 285; 
Price v. P ickett, 21 Ala. 741. When property is transferred, 
which is subject to a lien or trust, the lien or trust follows it 
into the hands of the assignee, and equity will enforce it 
against him.—Shepherd v. Taylor, 5 Peters, 675; Butt v. El- 
lett, 19 Wallace, 344. Even though an action for money had 
and received might be maintained at law, this does not oust 
the jurisdiction “of equity.— Waldron v. Simmons, 28 Ala. 
629; Carlisle v. Wilson, 13 Vesey, 278. 

3. The note shows on its face that it was given for rent ; 
and even if the lands belonged to the wife, the statute gives 
the rents, income, and profits to the husband, and he might 
assign the note.—Rev. Code, § 2372. 


E. H. Foster, with R. O. Pickett, contra.—1l. The land- 
lord’s lien, and remedy by attachment, are the mere creature 
of the statute, and can not be extended by construction be- 
yond its terms.— Foster v. Westmoreland & Trousdale, 52 Ala. 
9923; 20 Ala. 189, 544; 19 Ala. 48; 5 Ala. 239; Wann v. 
Carter, 45 Ala, 348. No case can be found, in which a mere 
statutory lien has been enforced in equity, as a trust: on 
the contrary, when a statute creates a right, and gives a 
specific remedy for its enforcement, that remedy is exclu- 
sive. 

2. No case is made out against Robert C. Foster. He de- 
nies that he had any notice of the complainants’ rights, and 
there is no proof of notice to him. 

3. The note is payable to the husband, as trustee of his 
wife; which shows a gift to her, and renders void an assign- 
ment by him alone. — Lyle v. Clements, 49 Ala. 445. 

4. The bill shows that the complainants had an adequate 
remedy at law, by action on the case.—Sedgwick on Dam- 
ages, 6th ed., 601, 662, and notes. 


STONE, J.—Section 3467 of the Code of 1876, and sec- 
tions following, are the same as sections 2961 ef seq. of the 

tevised Code, as amended by the act approved March 8th, 
1871 come. Acts, 19), the act approved March, 1875 ( Pamph. 
Acts, 254), and the act approved February 9, 1877 | Pamph. 
Acts, 74). The rights of the present parties must be deter- 
mined by the act “of 1871, because the renting was for the 
year 1873, before the enactment of the statute of March 18, 
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1875. That statute declares, that “a landlord has a lien on 
the crop grown on rented lands, superior to all other liens, 
for renton . . said lands.” It then proceeds to give 
process of attachment for the enforcement of such lien, in 
certain specified cases. The most important inquiry, in this 
case, is, whether the lien exists independent of the statutory 
remedy given for its enforcement. We think it does, for the 
following, among other reasons : 

First: The statute does not say that the lien is dependent 
on the attachment, or right to sue it out. 

Second: The remedy provided is by no means commen- 
surate with the right conferred. The lien is on all the crop 
grown on the rented land, for the current year. The right 
to sue out attachment arises, only “when the tenant is aboat 
to remove the crop from the premises, without paying the 
rent,” or “when he has removed it, or any portion thereof, 
without the consent of the landlord.” If the tenant never 
removed, or was not about to remove some portion of the 
crop from the premises, the anomaly would be presented of 
a ioe defined right conferred, with no remedy for its 
enforcement, if attachment be the only remedy the landlord 
can invoke. 

Third: Analagous liens, mere creatures of the law, as 
incidents of some contract made, are enforceable by the 
common processes of the law, in addition to the statutory 
remedy provided.—See Revised Code, § 1858; Code of 1876, 
§ 3286; Abraham v. Carter, 53 Ala. 8; 2 Story’s Eq. Ju. 
$$ 1220, 1227, 1230, 1231; Strother v. Steamboat Hamburg, 11 
Towa, 59; Johnson v. Smith, 11 Humph. 396; Sheppard v. 
Taylor, 5 Pet. 675; Butt v. Ellet, 19 Wall. 544. 

In Thompson v. Spinks, 12 Ala. 155, this court said: “It 
is manifest, the effect of our statute is, that rent in arrears, 
or falling due, is merely a debt due from the tenant to the 
landlord, for the payment of which the latter has a lien on 
the crop grown on the premises.” So,in Price v. Pickett, 21 
Ala. 741,it wassaid: ‘“ Where the possession is not adverse, 
the true owner is entitled to recover the rents which have 
been received by another. In such case, it is money had 
and received to the use of the owner; and as the person to 
whom the rent was paid would be compelled to account in 
equity, he may also be held responsible in the equitable action 
for money had and received.” 

In McDonald v. Morrison, 50 Ala. 30, this court said: “ The 
landlord has a lien on the crop grown on rented land, for 
the rent for the current year. This is a lien which grows 
out of the contract, and the process of attachment is allowed 


to enforce this lien. It is not created by the levy of the 
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attachment, and it is not dissolved by the death of the de- 
fendant and the insolvency of his estate, so far as the crop 
grown on the rented land is concerned.”—See, also, Smith v. 
Crockett, Minor, 277. 

The cases of Blum v. Jones, 51 Ala. 149, and Dulaney v. 
Dickerson, 12 Ala. 60!, are based on the theory, that the land- 
lord’s lien is neither a jus ad rem, nor a jus in re. It confers 
no title to the property. It is simply a right to have so 
much money carved out of the proceeds. Trespass, detinue, 
or trover, can not be maintained on such a right. But the 
case of Thompson v. Merriman, 15 Ala. 166, had explained 
Dulaney v. Dickerson, and showed that, when the crop had 
been converted into money, and such money was in the hands 
of athird person, who had purchased the crop with a knowl- 
edge of the lien, then asswmpsit, for money had and received, 
would lie. Blum v. Jones is searcely reconcilable with 
Thompson v. Merriman. We think the last named case 
asserts a correct legal proposition.—See Fowler v. Rapley, 19 
Wall. 328; Hussey v. Peebles, 53 Ala. 432. 

We hold, that the landlord’s lien for rent passed to the 
appellants in this cause, by the elder Foster's indorsement 
of the rent-note to them. There was, however, when this 
suit was commenced, no statute which authorized the trans- 
ferree of a contract for rent, to sue by attachment.— Foster v. 
Westmoreland, 52 Ala 223. But, there being a lien on the 
property, which had passed by the transfer to Westmoreland 
& Trousdale, the case falls directly within the original juris- 
diction of the Chancery Court.—See Price v. Pickett, supra ; 
2 Story’s Eq. Ju. §§ 1231, 1227. And this jurisdiction is not 
taken away, although the common-law court may. now ad- 
minister co-extensive relief.— Waldron v. Simmons, 28 Ala. 629. 

Of course, this transfer of the lien for rent is subject to 
another well-defined rule of law; namely, that if, before the 
maturity of the rent contract, the reversion of the freehold 
passes to another, the rent, as an incident, will pass and enure 
to such new owner.—Lnglish v. Key, 39 Ala. 113; Tubb v. 
For, at present term. 

Leases, or lettings to rent, are often made in this State, 
without any written contract signed by the landlord. Such 
writing is not necessary, unless, by the terms of the contract, 
it is not to be fully performed within a year.—Code of Ala. 
§ 2121, subd. 5; Crommelin v. Theiss, 31 Ala. 412; Scoggin v. 
Blackwell, 86 Ala. 351. There is nothing in the pleadings or 
evidence, in this cause, which tends to negative a valid con- 
tract of renting, and we hold that, under the averments and 
proofs in this cause, complainants have a subsisting lien on 
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the cotton, and its proceeds, for the payment of the note 
exhibited to the bill. 

The bill fails to state whether Mrs. Foster’s (George W., 
sr.) separate estate is statutory or equitable. Ordinarily, 
this should be shown; for the rights and powers of both 
husband and wife, under these two classes of estates, are 
essentially different.—See Reel v. Overall, 39 Ala. 138, The 
answer, in effect, says that her estate is statutory. This, 
however, can not aid a defective bill. But this inquiry is 
not necessary in this case. Mrs. Foster is not claiming the 
cotton, or its proceeds, so far as we are informed. But there 
is a more conclusive reason than this. The bill does not 
aver that the plantation, for the rent of which the note was 
given, was the separate estate of Mrs. Foster. True, the 
note is payable to G. W. Foster, trustee for Mrs. 8. J. Foster ; 
and the bill must be construed as averring the same thing. 
This is mere descriptio persowe, and, without more, is wholly 
insufficient to establish her right——See Tate v. Shackelford, 
24 Ala. 510; Agee v. Williams, 27 Ala. 644. The note on its 
face, and as averred, imports only a contract made with G. 
W. Foster, sr. The answer sets up that it was of the statu- 
tory separate estate of Mrs. Foster; but this averment is 
not proved. Even if it were proved, the note only represents 
the income and profits, not the corpus, of her separate estate. 
For the disposition of such income and profits, the law does 
not require a writing signed by husband and wife, attested 
by witnesses, or acknowledged, &c., under the Code of 1876, 
$$ 2707-8. 

We think, under the proof in this cause, R. C. Foster must 
be charged with constructive, if not actual notice, of com- 
plainants’ lien, before he acquired any right to the cotton; 
and that the lien exists against him. The replevin bond he 
executed either gave him actual notice, or was sufficient to 

ut him on inquiry.—Johnson v. Thweatt, 18 Ala. 741; Dud- 





ey v. Witter, 46 Ala. 664. 

We might do injustice to some of the parties, in the mat- 
ter of the measure of recovery, if we were to render a final 
decree here. We, therefore, reverse and remand the cause, 
that it may be proceeded in according to the principles of 
this opinion. 

Vou. LX. 
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Bankhead et al. v. Owen. 


Bill in Equity to enforce Vendor's Lien on Land. 


1. Transfer of note by deliveryn—When a promissory note is transterred by 
delivery merely, without indorsement, the law implies an obligation, on the 
part of the transferror, to answer for the genuineness of the note, and his own 
authority to transfer it ; but, as a general rule, he incurs no other liability by 
such transfer, and his connection with the note as a party ceases. 

2 Vendor's lien, and against whom asserted. —The principle must be regarded 
as settled in Alabama, that, in the absence of an agreement to the contrary, 
the vendor retains a lien on the land for the unpaid purchase-money, although 
he has conveyed by absolute deed, reciting therein that the purchase-money 
has been paid ; which lien will be enforced against all persons, except a bona 
Jide purchaser without notice. 

3 Same; when passes by transfer of note.—The transfer of a promissory 
note, given for the purchase-money of land, by delivery merely, without re- 
course on the vendor, or liability on his part, does not carry with it the right 
to enforce the vendor’s lien on the land. 


AppEAL from the Chancery Court of Lawrence. 

Heard before the Hon. CHARLES TURNER. 

The bill in this case was filed on the 16th June, 1876, by 
Mrs. Martha H. Owen, a married woman, suing by her next 
friend, against the personal representatives and heirs-at-law 
of George M. Garth, deceased, to-wit: William S. Bank- 
head and his wife, Catharine M. (formerly the widow of said 
Garth), as administrator and administratrix of said Garth’s 
estate, and Kate G. and George Garth, his infant children ; 
and sought to subject a tract of land, which said decedent 
had bought from one M. W. Mayes, to the payment and sat- 
isfaction of one of the notes given for the purchase-money. 
The land was sold and conveyed by said Mayes to Garth on 
the 3d December, i859, at the price of $3,900; for which 
Garth executed his two promissory notes, each for $1,950, 
falling due on the Ist January, 1861, and 1862, respectively, 
with interest from 1st January, 1860. Garth died in 1862, 
and letters of administration on his estate were granted, in 
1866, to his widow, who afterwards married said William 8. 
Bankhead ; and his estate was declared insolvent on the 17th 
August, 1868. In 1867, M. W. Hayes, the vendor of the 
lands, who was the father of the complainant, filed a bill in 
chancery against said administratrix, to subject the lands to 
the payment of one of the notes given for the purchase- 
money ; alleging that he had transferred the other note to 
Isaac N. Owen, who was made a defendant to the bill, and 


— 
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that said Owen was willing to become a party ; and express- 
ing a willingness to have the land sold for the satisfaction of 
both of the notes. Garth’s heirs were not made parties to 
that suit. Decrees pro confesso were taken against both of 
said defendants ; and a decree was rendered, in May, 1868, 
declaring a lien on the land in favor of the complainant, 
and ordering a sale of the lands to pay the amount due on 
his note, which was over $3,000. At the sale by the register 
under this decree, in September, 1868, said Mayes became 
the purchaser, at the price of $100, under a written agree- 
ment between him and said Owen, prior to the sale, that he 
should make the purchase for their joint benefit, and that 
each should have an interest in the land in proportion to the 
amount of his debt. The sale was reported to the court, 
and confirmed by the chancellor ; and a deed was made to 
Mayes by the register under the order of the court. On the 
19th December, 1868, Isaac N. Owen sold his note and his 
interest in tue land to Mrs. Owen, the complainant in this 
suit; and on the 30th December, 1868, Mayes sold and con- 
veyed the land to her by deed with covenants of warranty. 
The consideration of the purchase from Owen was 8600, and 
the deed from Mayes recited as its consideration the pay- 
ment of $965. The infant heirs of Garth, not having been 
made parties to the bill filed by Mayes, brought an action at 
law, in 1876, to recover the land; and thereupon the bill in 
this case was filed. 

The bill alleged that the complainant was the owner and 
holder of one of said notes given by Garth for the purchase- 
money of the land, which was made an exhibit to the bill, 
and that it was a lien on the land ; but it did not state how 
she acquired the note. The defendants denied that the 
complainant was tlle owner of the note, and denied that it 
was a lien on the land; averred that the lien on the land 
had been waived and relinquished by Isaac N. Owen; set 
up the proceedings in the chancery suit by Mayes, as a bar 
to the relief sought by the bill; pleaded the statute of limi- 
tations of six and ten years, and the failure of the complainant 
to file the note as a claim against the insolvent estate of Owen ; 
and demurred to the bill for want of equity, because it did 
not show how and when the complainant acquired the note, 
and because it showed that her claim was barred by the 
statute of limitations. 

The complainant took the depositions of said Isaac N. 
Owen, and A. G. Owen, her husband ; and this was all the 
evidence offered on her part, except the bill and exhibits. 
The defendants offered in evidence, besides the answer and 


exhibits, a transcript of the proceedings had in the chancery 
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suit by Mayes, and a transcript of the proceedings had in 
the matter of the insolvent estate of Garth. The note, as 
exhibited, showed no written transfer or indorsement. In 
reference to his transfer of the note to the complainant, 
Isaac N. Owen testified as follows: “On the 19th Decem- 
ber, 1868, I transferred my interest in said note to Allen G. 
Owen and his wife, Martha H. Owen, for six hundred dollars, 
they paying all lawyer’s fees and court costs ; and with the 
understanding from Mr. Mayes that he would make a deed 
to the lands to Mrs. Owen, he being the purchaser at the 
register’s sale. I consider Martha H. Owen as the owner of 
said note, and itis now filed in the Probate Court of said 
county.” “I did sell my interest in said land to Martha H. 
Owen, and took the joint obligation of her and her husband 
for the same. I kave no recollection of making any written 
agreement, as the title was in her father, Mr. Mayes, and he 
was authorized by me to make her a title to it.” “ The note 
was transferred to me, by delivery, by Allen G. Owen. The 
consideration of said transfer was to secure a debt owed to 
me by Owen & Sale, Owen & Mayes, and A. G. Owen in- 
dividually. I transferred said note, as aforesaid, to M. H. 
Owen and A. G. Owen. The consideration of said note has 
not been paid in full. A. G. Owen has paid me four or five 
hundred dollars, but still owes me,” &c. The testimony of 
A. G. Owen, as to the transfer of the note, was substantially 
the same. 

On final hearing, on pleadings and proof, the chancellor 
overruled all the defenses set up by the respondents, and ren- 
dered a decree forthe complainant; and his decree is now 
assigned as error. 


Capaniss & Warp, with whom was D. Cropton, for appel- 
lants, made the following points: 1. The complainant 
stands in no higher or better position than Isaac N. Owen, her 
transferror, occupied.—Coster’s Executors v. Bank of Georgia, 
24 Ala. 37. But Isaac N. Owen had no lien on the land, 
because the entire lien was exhausted by the proceedings 
had in the former suit, to which he was a party; and he 
must be held to have waived his lien, by accepting a pro- 
portionate interest in the lands under the purchase by Mayes. 
If a third person had bought at that sale, he would have 
acquired a good title to the lands, except as against Garth’s 
heirs, who were not parties to the suit. Mayes and Isaac 
N. Owen are equally concluded by that suit.— Hunt & Frow- 
ner v. Acre,28 Ala. 580; Locker v. Palmer, 26 Ala. 312; 
Ryder v. Innerarity, 4 Stew. & P.32; Day v. Preskett, 40 Ala. 
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624; Williamson v. Ross, 33 Ala. 509; Butler v. Williams, 5 
Heiskell, 241; Church v. Smith, 39 Wisc. 492. 

2. The lien was lost by the statute of limitations of six 
years, which barred all remedy at law on the note. As the 
vendor had conveyed by absolute deed, taking no mortgage 
or other security on the land,the case does not fall within 
the influence of Driver v. Hudspeth, 16 Ala. 384; and Relfe v. 
Relfe, 34 Ala. 500. 

3. The debt was extinguished, by the failure of Mrs. Owen 
to file it as a claim against the insolvent estate of Garth. 

4. The suit was barred by adverse possession for ten years 
under conveyance of the legal title. 


PuHetan & WHEELER, with whom was THomas H. Warts, 
contra.—l. A vendor’s lien is in the nature of a mortgage, 
and is not affected by the bar of the statute of limitations 
at law.—Driver v. Hudspeth, 16 Ala. 384; Relfe v. Relfe, 34 
Ala. 500; Mahone v. Haddock, 44 Ala. 90. 

2. Estoppels must be mutual. These defendants were not 
parties to the former chancery suit, and are not concluded 
by it; hence, neither the complainant nor Isaac N. Owen 
can be bound or estopped by it.— Gwynn v. Hamilton, 29 Ala. 
233, and authorities there cited. 

3. The vendor’s lien passes by an assignment of the note 
for the purchase-money, even when the assignment is by 
delivery merely. The doctrine has been so settled in Ala- 
bama for thirty years, and the profession has acquiesced in 
its correctness.— White v. Stover, 10 Ala. 441; Conner v. 
Banks, 18 Aia. 42; Kelly v. Payne, 18 Ala. 371; Griffin v. 
Camack, 36 Ala. 695; Magruder v. Campbell, 40 Ala. 611; 
Day v. Preskett, 40 Ala. 624. These decisions are not in 
conflict with the cases which hold that, where the assign- 
ment is, by express agreement, “ without recourse,” the lien 
does not pass.—Hall’s Executors v. Click, 5 Ala. 463; Roper 
v. McCook, 7 Ala. If a transfer by delivery does not carry 
with it the vendor’s lien, then it destroys and extinguishes 
that lien, since the transferror could not enforce it after he had 
ceased to own the debt ; which would be a very singular result, 
and certainly not within the contemplation of the parties. 
The lien is but an incident to the debt, and follows the debt 
in the hands of an assignee, in the absence of an express 
agreement to the contrary. It is but an equitable remedy 
for the enforcement of a debt, and may be asserted by the 
owner of tue debt. In equity, the general doctrine is, that a 
security for a debt follows the debt, and may be asserted by 
the assignee in his own name; and the whole doctrine of sub- 


rogation is but an extension and application of this principle. 
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BRICKELL, C. J.—The primary question, rendering all 
others unimportant, presented by this record, is, whether a 
transferree by delivery of a promissory note, the considera- 
tion of which is the purchase-money of lands,—-the transfer 
not being attended by any agreement, or by circumstances, 
which charge the vendor with a liability for the ultimate 
payment of the note, or of the consideration passing to him 
on the transfer, if the note is not available,—can assert and 
enforce the equitable lien of the vendor. 

As a general rule, the holder of a promissory note, part- 
ing with it by mere delivery, must be understood to mean, 
he will not be responsible for its payment. A special in- 
dorsement, in the words usually employed, “ without re- 
course,” is an express declaration of the absence of responsi- 
bility. It is no more than the expression of the implication 
of the law from a transfer by delivery merely ; and, except 
as passing the legal title to instruments which, under the 
statute, are made assignable, and are not by the law-mer- 
chant negotiable by delivery, its operation and effect, as be- 
tween transferror and transferree, is that of a transfer by 
delivery. Assuming to transfer, whether by indorsement, 
or by mere delivery, necessarily implies the genuineness of 
the instrument, and the right to transfer; as is always im- 
plied, when power is exercised, that there is a right to exer- 
cise it, and a subject-matter over which it may be exercised. 
All this is implied in the ordinary transactions of business. 
A debtor may pay to his creditor bank-notes, and they may be 
accepted without a word from the one to the other,—without 
any warranty of their genuineness; yet, if they prove to be 
fictitious, the obligations of good faith and conscience re- 
quire that he should answer for their genuineness. Without 
the imputation of criminality to him, and of gross folly, or 
of criminality to the creditor, it cannot be supposed he 
would tender, or the creditor accept, payment in spurious 
notes. But, if the notes are geuuine, and, without knowl- 
edge that the bank has failed and become insolvent, he pays, 
and the creditor receives, the loss falls upon the creditor. 
This has long been the settled law of this State.—Lowry v. 
Murvill, 2 Port. 282. So, if a promissory note is transferred, 
whether by delivery, or by a general indorsement, or a spe- 
cial indorsement declaring an absence of liability to answer 
for its ultimate payment, the law implies an obligation to 
answer for its genuineness, and an affirmation of authority 
to transfer. If the transfer is by delivery merely, and the 
genuineness of the note, or the authority to transfer, is not 
matter of dispute, the transferror ceases to be a party to the 
note, and incurs no responsibility.—Story on Prom. Notes, 
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$$ 116-17 ; 2 Parsons on Notes and Bills, 37. A person can- 
not be charged as an indorser, unless his name appears in 
some way written on the paper, whatever other liability may 
arise from circumstances of which the paper affords no in- 
dication.—2 Parsons on Notes and Bills, 15; May v. Bell, 27 
Ala. 515. . 

2. The equitable lien of a vendor of lands, for the pay- 
ment of the purchase-money, though he has made a convey- 
ance, expressing on its face the payment thereof, was first 
distinctly recognized in this court in Foster v. T'rustees of 
the Atheneum, 3 Ala. 302. The preceding case of Dupphey v. 
Frenage, 3 Stew. & Port. 315, proceeds on the ground, 
that the lien was a part of the doctrine and principles of our 
courts of equity, but does not enter into a discussion of the 
question. Without an express adjudication of this court, 
the profession, and the community at large, have doubtless, 
from the earliest history of the State, recognized, and ad- 
vised, and entered into transactions, without doubting that 
the lien, as a matter of law, would be raised and enforced by 
a court of equity, for the protection and indemnity of the 
vendor, unless, from the nature and facts of the particular 
transaction, he has waived it. Adopting the language of the 
court in Foster v. The Trustees of the Atheneum, it must be re- 
garded as settled in this State, that “the vendor, in the 
absence of any agreement tothe contrary, retains a lien on 
the land he has sold and conveyed, for the unpaid purchase- 
money; and that this lien will be enforced against a pur- 
chaser with notice ;’ and we add, against all persons, except 
bona fide purchasers without notice. 

3. Whether the lien will accompany an assignment of the 
bond or note given for the purchase-money, is a question em- 
barrassed by ioemmaiialiie conflict of authority in those 
States of the Union which recognize its existence. The 
question was first presented to this court in the case of Hall 
v. Click, 5 Ala. 363, ia which the transfer of the note was by 
delivery, without indorsement. An error crept into the syl- 
labus of the case, which the statement of facts corrects, in- 
dicating that the assignment was expressly without recourse ; 
which has sometimes led to the conclusion, that the decision 
was limited to assignments of that character; but the assign- 
ment was by delivery without indorsement, as is expressly 
recited in the statement of facts. The court, determining 
the lien did not pass to the transferree, say: “The facts of 
this case relieve us from the necessity of considering, 
whether, in any case, the equitable lien of a vendor should 
be enforced at the suit of an assignee. It is quite enough 


to say, that there has been no assignment of the lien, and 
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that there is no liability, so far as the bill and answer inform 
us, on the part of Dickerson (the vendor) “to pay Click’s” 
(the vendee) “note.” 

The question was next discussed, though it did not arise, 
and, consequently, what is’ said is mere dictum, in White v. 
Stover, 10 Ala. 441; and the opinion is expressed, that the 
lien would pass to a transferree taking by delivery, without 
indorsement, the notes for the purchase-money. The judge 
delivering the opinion falls into the error of supposing that, 
in Hall v. Click, supra, the transfer of the notes was by in- 
dorsement expressed to be without recourse. We can not per- 
ceive, if such had been the fact, that it would, in reason or 
principle, have justified any distinction in the two cases ; 
for, as we have said, so far as the responsibility of the trans- 
ferror is involved, it is not different, but the same in either 
case. It is enough to say, however, of that case, that the 
question was not involved. The vendor, having parted with 
the notes without indorsement, afterwards obtained them, on 
a valuable consideration, and he claimed to enforce the lien, 
not as an assignee, but by virtue of his original title, to 
which, with all its incidents and equities, he was remitted, 
when the notes were returned to him; subject, of course, to 
any defense, or equity, the makers may have acquired against 
the transferree, while the holder of the notes.— Page v. Green, 
6 Conn. 338; Lindsey v. Bates, 42 Miss. 397; Cotton v. Mc- 
Gehee, 54 Ib. 570. Neither the transfer of the notes, nor his 
subsequent acquisition of them, operated an extinguishment 
of them ; nor was there any change of the relation existing 
between him and the vendee. The vendee stood as his 
debtor, holding his estate, which a court of equity would not, 
as between them, permit him to keep, without paying the 
consideration money. The case, in the light of its real 
facts—and it is by these its authority as a precedent is to be 
determined—was that of vendor and vendee, not presenting 
any question of the rights and equities of a transferree. 

The next case, in which an opinion on the question was 
expressed, is that of Plowman v. Riddle, 14 Ala. 169; in 
which the vendor had sold and transferred a mere equity, 
and had transferred the notes for the purchase-money by de- 
livery, as collateral security for the payment of a debt due 
from him to the transferree. The court say: “The rule is 
settled in this court, that the equitable lien of a vendor will 
pass to the assignee of a note, given in part payment of the 
purchase-money.” The only authority cited in support of 
the proposition is Roper v. McCook, 7 Ala. 318; which was 
not a case in which the vendor had an equitable lien, but in 
which he had reserved the legal title as a security for the 
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payment of the purchase-money. Confounding this class 
of cases with the equitable lien of the vendor, and general 
expressions which extend beyond the case before the court, 
has involved the question we are considering in some embar- 
rassment, and produced an erroneous impression, that there 
is no substantial difference recognized between the security 
a vendor provides for himself, by retaining the legal title, 
and the lien or trust a court of equity wi!l raise and enforce 
for his security, after a conveyance of the legal estate. But 
of this we shall have occasion to speak more fully hereafter. 
The court proceed to say: “It is clear that the lien, in the 
case at bar, is not lost, even upon the authority of the case 
in 5 Ala. Rep.” ( Hall v. Click); “for the facts as disclosed 
show, that Riddle” (the vendor) “being indebted, transferred 
the notes to the Burts as collateral security ; consequently, 
the note is not transferred without recourse, for Riddle is 
liable for the debt until it is paid.” The correctness of this 
decision cannot be doubted. The vendor had a direct and 
immediate interest in the payment of the notes, and there 
was nothing in the transaction to relieve a court of equity 
from the duty and necessity of raising and enforcing the lien 
for his protection and indemnity. If it was not raised and 
enforced, he would sustain loss to the same extent that be 
would have sustained if he had not parted with the notes. 
The debt, for which the notes were collateral security, may 
have been less than the amount of the notes; the surplus, 
when received, would have been money had and received to 
his use. 

Reviewing the cases, in the order in which they have been 
presented, the case of Griggsby v. Hair, 25 Ala. 527, is the 
next case, in which the question was considered ; and it was 
said: “It may safely be asserted, as a principle deducible 
from the decisions of this court, that when the vendor trans- 
fers a note, secured by a lien of this nature, either by in- 
dorsement or delivery, and binds himself for its payment to 
the assignee or transferree, the lien on the land, unless ex- 
pressly waived, is retained, and passes as an incident to the 
note, and may be enforced by the assignee.” Again, “It is 
true, if a note is assigned without recourse by the vendor, it 
amounts to an abandonment of the lien on his part, and his 
assignee can work out no equity to subject the land through 
him. But, whether or not the parties intended to abandon 
such lien, is a matter of fact to be gathered from the evi- 
dence, and the nature of the transaction.” The correctness 
of the latter sentence may well be questioned, if it is to be 
construed as importing that, whatever may be the inten- 
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case pass to a transferree or assignee of the note for the pur- 
chase-money, unless the vendor remains liable for its pay- 
ment; for it is because of his liability, and through him, as 
we shall presently see, and as is said in the sentence of the 
opinion, preceding that to which we are referring, an equity 
is worked out in favor of the assignee. 

The next case which may be supposed to bear on the 
question, is that of Grifin v. Camack, 36 Ala. 695, which 
was a bill filed by an assignee of a judgment, founded on 
notes given for the purchase-money of lands. What was the 
character of the transfer of the notes, is not expressly 
stated; and there is nothing to indicate that it did not im- 
pose liability on the vendor for their ultimate payment; nor 
does it appear that the vendor had conveyed to the vendee. 
The court say: “We think the law is settled in this State, 
that the unqualified transfer of a note, given for the pur- 
chase-money of land, or of a judgment upon the note, is a 
transfer of the vendor's lien on the land for the payment of 
the note.” The law of the State seems to us expressed in 
this sentence, with clearness, certainty, and precision ; and 
it cannot be qualified or limited by judicial decision. It is 
an unqualified transfer, which passes the lien, or carries it to 
the assignee. . Indorsements of promissory notes are treated 
by Judge Story, who but follows the elementary writers gener- 
ally, as of four kinds: general, or absolute, restrictive, qualified 
and conditional. The first is, when the indorsement is in 
blank, or filled up payable to the indorsee, or his order, with- 
out any restrictive, or qualifying, or conditional words. A 
qualified indorsement “qualifies the duties, obligations, and 
responsibilities of the indorser, resulting from the general 
principles of law. Thus, for example, an indorsement of a 
note to A., “without recourse,” or “at his own risk,” &¢.— 
Story on Prom. Notes, §§ 141-146; Hailey v. Falconer, 32 
Ala. 536. An unqualified transfer of a promissory note—a 
transfer without restriction or limitation, certainly without 
an exclusion of all liability of the vendor for the ultimate 
payment of the note—is the kind of transfer to which the 
court referred inthis case. A transfer by delivery, generally, 
is a transfer without recourse, and a qualified, as distinguished 
from an unqualified transfer. The case of Wells v. Morrow, 
38 Ala. 125, was that of an unqualified transfer; or, if there 
was any qualification, it was not in limitation or exclusion, 
but in enlargement of the liability of the vendor for the 
am poe of the note—he was “to stand good for it, until it is 

nad,” 

The equitable lien of a vendor is in the nature of a trust, 
and the principle on which it rests is, “that a person who 
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has gotten the estate of another, ought not, in conscience, 
as between them, to be allowed to keep it, and not to pay the 
full consideration money.”—2 Story’s Eq. § 1219. It is not, 
properly speaking, a matter of contract, nor is it strictly 
attributable to the intention of the parties. For, as is said 
in Foster v. Trustees of Athenéum, 3 Ala. 307, “so far as the 
presumed lien on the land for the purchase-money rests for 
support on the supposed intention of the pacties, it may be 
confidently stated that, in this state, it rarely, if ever, exists 
in the contemplation of the parties, when a conveyance of 
the land is made. A much more just and rational foundation 
for it appears to be the principle of equity and justice, which 
forbids one to enjoy the property of another, without com- 
pensation, where it can be accomplished without injury to 
third persons.” The nature and characteristics of the lien, 
as defined by Judge Srory, have been more than once ap- 
proved in this court. He says: “The vendor, having the 
lien, has not any estate in, or right to the land; and it has 
been very correctly observed of the lien of a judgment cred- 
itor, that he has neither a jus in ve, nor a jus ad rem, and, 
therefore, though he releases all his right to the land, he may 
extend it afterwards. ‘The lien of a vendor for the purchase- 
money is not of so high and stringent a nature as that of a 
judgment creditor ; for the latter binds the land according 
to the course of the common law, whereas the former is the 
mere creature of a court of equity, which it moulds and 
fashions according to its own purposes. It is, in short, a 
right which has no existence until it is established by the 
decree of a court in the particular case, and it is then made 
subservient to all the other equities between the parties, and 
is enforced in its own peculiar manner, and upon its own pe- 
culiar principles. It is not, therefore, an equitable estate in 
the land itself, although sometimes that appellation is loosely 
applied to it."-—Gilman v. Brown, 1 Mason, 221; see, also, 
Bayley v. G:eenleaf, T Wheat. 46. 

The equitable hen of the vendor has not, in the course of, 
our decisions, been carefully distinguished at all times from 
the security the vendor carves out for himself, by retaining 
in himself the legal estate until the payment of the purchase- 
money. The two are often spoken of, as if they were of the 
same character and operation; and yet they have no com- 
mon element, except that each is a security for a debt—the 
one, by the contract of the parties; the other, by operation 
of law, and under a decree of a court of equity. There can 
be no just and proper distinction drawn between a mortgage 
to secure the payment of the purchase-money, executed con- 


temporaneously with the conveyance of the land, and a reser- 
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vation of the legal, estate, as a security for its payment.— 
Graham v. McCamplbell, Meigs, 52. The cases of Roper v. 
McCook (7 Ala. 318), Conner v. Banks (18 Ala, 42), Kelly v. 
Payne (18 Ala. 371), Haley v. Bennett (5 Porter, 452), Chap- 
man v. Chunn (5 Ala. 397), Owen v. Moore (14 Ala. 640), Burns 
v. Taylor (23 Ala. 255), Bradford v. Harper (25 Ala. 237), , 
Driver v. Hudspeth (16 Ala. 348), Relfe v. Rel fe (34 Ala. 500), 
and Magruder v. Campbell (40 Ala. 611), all concur that, when 
the vendor retains the legal title as a security for the pur- 
chase-money, all the essential incidents of a mortgage attach. 
The vendor, retaining the legal estate, has the right to and in 
the land, on which he may maintain ejectment for the recovery 
of possession, compelling the vendee to resort to equity for 
a redemption, or, rather, for a specific performance. He 
may sue at law on the note, or bond, or bill given for the 
purchase-money, or seek a foreclosure in equity ; and these 
remedies may be pursued concurrently. The only remedy 
of the vendee is in equity for a specific performance; and 
the court can not intervene for his relief, unless he aver, and 
if the averment is not admitted ‘prove, payment of the pur- 
clase-money,—the part of the contract he was bound to per- 
form. The vendee, who has obtained a conveyance, of 
course is under no necessity of seeking any relief against the 
vendor. No right to, or interest in the land, remains in the 
vendor, and, consequently, he can not maintain ejectment for 
its recovery. All the remedy he may pursue, other than an 
ordinary action at law, for the recovery of the purchase- 
money, is in equity for the enforcement of the lien or trust 
the court raises and enforces for his protection and indem- 
nity. The difference, in right and remedy, between the 
equitable lien and the security the vendor creates for him- 
self by retaining the legal estate, is so apparent, that it is 
matter of surprise they should be so often spoken of as if 
they were identical. Another difference may be remarked : 
that the title of a Lona fide purchaser without notice will pre- 
vail over the equitable lien, while there can not be a bona 
Jide purchaser entitled to protection when the vendor retains 
the legal estate. 

An assignment or transfex of the bond or note given for 
the purchase-money, when the vendor retains the title, will 
pass the security, without regard to its character. The 
transaction is then, in effect, a mortgage; the debt is the 
principal, and the security an incident. The vendee can 
never acquire the legal estate, until the debt is paid. The 
equitable lien is a trust, or a security for the vendor only, 
raised and enforced for his benefit, and only on the equity 
existing between’ him and the vendee, that the one should 
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not lose, and the other should not keep the estate, without 
payment of the consideration money. The equity continues 
when the transfer of the note or bond involves him in liability 
for its payment. The transferree to whom he is liable is, by 
a court of equity, subrogated to the lien; and the court en- 
forces it at his instance, in the payment of the debt, and to 
the relief of the vendor. But, when be parts with the debt, 
incurring no liability for its payment, the ground of equity 
ceases. The interest in the debt passes to the transferree, 
who has no equity superior to that of any other creditor.— 
1 Lead. Cases in Eguity, 454. This is the theory of the de- 
cisions in fall v. Click, and Griggqsby v. Hair, supra, and is 
asserted in Plowman v. Riddle, supra. At the last term, it 
was, after mature consideration, asserted in Hightower v. 
Rigsby; nor is it in conflict, as is earnestly insisted by the 
counsel for the appellee, with any direct adjudication of this 
court. The cases supposed to be in conflict (except White v. 
Stover, and Griffin v. Camack, supra) are all cases in which 
the vendor had retained the legal title, and covenanted to 
convey it only on the payment of the purchase-money. 

It is on the principle of subrogation, when the transfer in- 
volves the transferror in liability, that the lien passes to the 
transferree. A party claiming subrogation to a security for 
a debt, which another party has obtained, either by opera- 
tion of law, or by contract, if the security is not for the pay- 
ment of the debt, but for the personal indemnity of the 
party obtaining it, is not entitled to it, if, as to such party, 
the debt or liability for it has ceased to exist.—Houston v. 
Br. Bank Huntsville, 25 Ala. 250. 

Without valuable consideration, by gift, and by mere de- 
livery, the appellee obtained the note for the purchase- 
money, from a transferree by delivery of the vendor; and at 
her suit the equitable lien of the vendor can not be raised 
and enforced. 

The decree must be reversed, and a decree here rendered 
dismissing the bill. The next friend of the appellee must 
pay the costs in this court, and in the Chancery Court. 


Lyon wv. Foscue. 


Bill in Equity for Account and Settlement of Trust Estate. 


1. Conclusiveness of decree on appeal.—When this court, on appeal in a 
chancery cause, partly affirms, and partly reverses the chancellor’s decree, and 
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remands the cause ‘for further proceedings not inconsistent with” the opin- 
ion filed, the chancellor is concluded by the decree of this court, and can not 
in any manner change that part of his former decree which was here affirmed. 

2. Duty and liability of trustee.—Infallibility is not exacted of trustees: 
they form their best judgment in the light of existing facts, and, if they act 
in good faith, they are not responsible for results which could not have been 
foreseen by ordinary vigilance and prudence. 

3. Same.—To relieve a trustee from liability for the failure to collect 
moneys which he might have collected, he must show something more than a 
simple mistake in the calculation of interest. 

4. Compensation of trustee. —On the facts of this case, the trustee was held 
entitled, in addition to commissions on his annual receipts and disburse- 
ments to the tenant for life, to reasonable compensation for his services, trou- 
ble, and risk in collecting, investing, and managing the trust funds during 
the late civil war, when the responsibilities of his office were greatly increased 
by the anomalous condition of affairs, of which the court takes judicial no- 
tice. 

5. Solicitor’s fees, and costs.—This being the settlement of a trust, under a 
bill filed by the beneficiaries against the trustee, the litigation being pro- 
tracted, and some of the contested items of account being decided against 
each party, the solicitor’s fees and the costs were equally divided among the 
trustee, the beneficiary of the life-estate, and the remainder-meu, one third to 
be paid by each. 


APPEAL from the Chancery Court of Marengo. 

Heard before the Hon. A. W. Drtiarp. 

The bill in this case was filed on the 23d December, 1873, 
by Mrs. Mary Jane Foscue and her two children, Ellen and 
Frank L. Foscue, against Francis L. Lyon; and sought an 
account and settlement of a trust created by the will of Au- 
gustus Foscue, deceased, who was the father of Mrs. Mary 
Jane Foscue. The bequest creating the trust was in these 
words : “I give and devise to Francis 8. Lyon, in trust for 
the use and benefit of my daughter Jane, the wife of Fred- 
erick Foscue, the following named negro slaves,’ naming 
them ; ‘“‘ for the sole and separate use, benefit, and support 
of my said daughter, for and during the term of her natural 
life, free and exempt from the control, possession, contracts, 
and obligations of her husband; and at her death to go, and 
be equally divided among her children. I, moreover, for the 
further use, benefit, and support of my said daughter, give 
and bequeath to the said Francis 8. Lyon the sum of fifty 
thousand dollars in cash, out of my estate ; to be by him as 
trustee invested in some safe and productive stock or stocks, 
or placed at interest on good security, as he may in his dis- 
cretion deem best; the interest on the same he shall col- 
lect annually, or the dividends at such times as they may 
accrue, and pay over the same to my daughter Jane, for her 
sole and separate use and benefit aforesaid, so long as she 
may live; and in making such payments, the receipt of the 
said Jane to the said trustee shall be valid and binding, 
without her being joined by her husband; and at the death 
of the said Jane, the principal of the said sum of fifty thou- 
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sand dollars shall by said trustee be settled upon and vested 
in the children of the said Jane.” 

Said F. S. Lyon was one of the executors of the testator’s 
will, together with B. W. Whitfield ; and they both qualified 
as executors on the 27th May, 1861, being exempted by the 
will from giving bond. On the Ist December, 1862, Lyon, 
as trustee, accepted from the executors, in payment of the 
legacy of $50,000, the promissory note of G. Breitling for 
$45,000, and the promissory note of Sledge & Compton for 
$1,080; the amount due on the two notes, principal and in- 
terest, being computed as equal to the legacy, with interest 
thereon from the testator’s death. Both of these notes were 
payable to the testator, and had been given for borrowed 
money. The Breitling note was secured by a deed of trust 
on two plantations, or tracts of land, called the ‘‘ Calhoun 
place” and the “Lyon place,” with a number of slaves, which 
were conveyed to said F. S. Lyon as trustee, who was au- 
thorized to sell for cash on default being made in the pay- 
ment of the note. In December, 1865, the trustee took pos- 
session of the lands, and sold them at public outcry under 
the power contained in the deed, for one-third cash, and the 
balance in one and two years. At this sale, James R. Jones 
became the purchaser of the “Calhoun place,” at the price 
of $33.380, paying one-third cash, and giving his promissory 
notes for the residue, payable in one and two years, secured 
by a deed of trust on the land. In January, 1868, Jones 
having become insolvent and absconded, Lyon took posses- 
sion of the lands, and had them sold under the deed of trust, 
becoming himself the purchaser. A material question in 
the case was, whether this purchase was to be considered as 
made for the benefit of the trust estate. On the 15th De- 
cember, 1873, the trustee filed his resignation with the reg- 
ister in chancery, and made a settlement of his accounts and 
vouchers as trustee. The register allowed the account as 
stated by him, against the objections of Mrs. Foscue and 
her children, who thereupon filed the bill in this case, alleg- 
ing that the trustee had failed to invest the legacy according 
to the directions of the will, and had failed to collect and 
pay over the annual interest; that he had no authority to 
invest any portion of the trust funds in the purchase of lands, 
as he claimed to have done, and that the trust estate was 
greatly injured by his neglect, mismanagment, and violation 
of official duty. The trustee answered the bill, denying all 
the charges of waste, negligence, or other misconduct, and 
giving a detailed statement of all his acts and conduct in the 
managment of tie trust estate. 


The cause being submitted for final decree on pleadings 
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and proof, at the June term, 1875, the chancellor held, that 
the complainants were entitled to an account of the trust 
estate from the trustee ; that the trustee was authorized to 
receive the promissory notes from the executors, in satisfac- 
tion of the legacy; that in the purchase of the “Calhoun 
place,” under the facts proved, in the name of the benefi- 
ciaries, and for their benefit, the trustee acted in good faith, 
and within the line of his duty; and the purchase was rati- 
fied and approved, and an account ordered to be stated by 
the register. The complainants appealed from this decree, 
and brought the case to this court, where an opinion was 
delivered, at its December term, 1876, partly affirming, and 
partly reversing the chancellor's decree, as shown by the re- 
port of the case—Foscue v. Lyon, 55 Ala. 440-58. This court 
decided, as the report of the case shows, that the trustee 
was authorized to receive the notes in payment of the legacy, 
and was bound to exercise due diligence in their collection ; 
that in continuing the investment, and collecting the interest 
as it avcrued, he acted with due diligence; that if the inter- 
est was collected in Confederate treasury-notes, and perished 
on his hands without fault on his part, he was not responsi- 
ble for the loss; that his purchase of the lands, for the ben- 
efit of the tryst estate, was not to be treated as a permanent 
investment, which he had no power to make, but a tempo- 
rary expedient to prevent loss to the estate, which was ap- 
proved and affirmed; and that he was not chargeable on ac- 
count of his failure to sell the lands, a few days after his 
purchase, on the application of Siddons and others to pur- 
chase them from him. It was further held that the personal 
representative of Augustus Foscue, deceased, one of the 
children of Mrs. Mary Jane Foscue, was a necessary party 
to the bill; and the cause was remanded, “for further pro- 
ceedings not inconsistent with this opinion.” 

After the remandment of the cause, the personal repre- 
sentative of said Augustus Foscue was brought in asa party 
by petition and amendment; and a special register having 
been appointed, at the June term, 1877, the chancellor made 
a decretal order, containing the following directions: 1. That 
F. S. Lyon, as trustee, “shall be charged with the corpus of 
the trust fund, to-wit, $50,000.” 2. That this fund shall bear 
interest from the probate of the testator’s will. 3. Thatthe 
interest arising from the corpus of the trust fund, year b 
year, shall be placed in a separate column, and be kept dis- 
tinct from the corpus. 4. “That all Confederate money that 
died on the hands of trustee, without any fault on his part, 
shall be credited to him in the statement of the account ; 
and in determining whether said money perished on his 
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hands without fault on his part, the special register may hear 
testimony, and consider all the facts and surroundings.” 5. 
That the special register shall allow no disbursement as a 
credit, unless supported by a proper legal voucher; and if it 
should appear that settlements have been made by the 
trustee with the Probate Court, the special register will en- 
tirely disregard them. 6. That, inasmuch as the Probate 
Court had no jurisdiction over the trust, “all fees paid on 
such settlements to the court, or to attorneys, shall not be 
a charge against the trust fund, but shall be borne by the 
trustee.” 7. That former settlements made with the regis- 
ter, if not properly advertised and conducted, shall be dis- 
regarded by the special register, and disbursements then 
allowed shall be proved. 8. That the trustee “shall be 
charged with all interest on the corpus with which he may 
be shown to be properly chargeable, as it was duty to lend 
out the trust funds, and he could not convert himself into 
its mere custodian, buryingit in anapkin.” 9. “If it should 
appear that the trustee failed to loan out any part of the 
corpus of the trust fund, the special register will report the 
amount not put out at interest, and the proof on the point; 
also, whether or not Mrs. M. J. Foscue should be charged 
interest on such part of the corpus as she may have received 
from the trustee, where the failure of the trustee to loan out 
the corpus diminished her annual life-estate, and brought her 
in debt to the trust fund, without fault on her part.” 10. That 
the rents collected from the “Calhoun place,” after the pur- 
chase by the trustee, “shall stand for and represent the interest 
upon the corpus of the amount due from James R. Jones to 
the trust fund, up to the resignation of the trustee.” 11. 
That the special register shall state in his report what 
amount of money Mrs. M. J.’ Foscue has received from the 
trustee, over and above the annual interest realized, or which, 
by due diligence, the trustee might have realized from the 
investment of the trust funds. 12. That the account shall 
be stated de novo, without reference to any former report 
made in the cause. 13. “That the trustee be charged with 
the trust fund, $50,000, from the day on which he received 
it as trustee, subject to be abated to the extent of any Con- 
federate money that perished on his hands without fault on 
his part; but the account shall clearly show these facts, to- 
gether with the proper dates.” 14. That the register ap- 
pend to his report an abstract of the proof on any point 
that may be contested before him, and on which either party 
may except to his ruling. 15. That the register report what 
would be a reasonable fee to be allowed to the solicitors of 


the trustee in defending this suit, and whether it should be 
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paid by the owner of the life-estate, or by the remainder- 
men, and whether this suit was commenced before or after 
the resignation of the trustee. 

To the report of the special register under this decretal 
order, made to the chancellor in July, 1877, exceptions were 
filed by both parties. The defendant’s exceptions were— 
Ist, the overruling of his motion for an allowance of $2,750 
as counsel fees ; 2d, the refusal to allow him more than $1500 
as counsel fees; 3d, the refusal to allow him commissions as 
compensation for his services as trustee ; 4th, the refusal to 
allow him any compensation for his services, trouble, and 
responsibility as trustee: 5th, the overruling of his motion 
for an allowance of five per cent. commissions on amount of 
corpus of trust fund received by bim, and two and a half per 
cent. on amount disbursed. The complainant’s exceptions 
were—lIst, the allowance to the trustee of $4,842.75, with in- 
terest thereon, “being amount of Confederate money re- 
ceived by him, less expenditures, &c., on the ground that the 
same had perished on his hands without fault on his part ;” 
2d, the action of the master in charging the trustee with 
only the amount of interest actually due on the Breitling 
note when he received it, instead of the amount actually col- 
lected by him ; 3d, his action in charging Mrs. Foscue, in her 
account with the trustee, “with the difference between the 
amount paid by him to her during the year 1867, and the 
amount of interest actually collected by him that year,” and 
his similar ruling in the account for each successive year ; 
4th, charging Mrs. Foseue with the sum of $3,196.47, “as 
paid on the 6th December, 1869, as part of the purchase of 
the Calhoun plantation;” 5th, the refusal of the master to 
continue the account, year by year, to the 6th July, 1877, the 
day on which said account was closed ;” 6th, the mode and 
manner of stating the account by the master, and the charges 
and credits therein contained, so far as shown by account 
No. 1 relating to interest,” specifying the particulars; 7th, 
the statement of the account in reference to the amount re- 
ceived on the Breitling note in Confederate money, by which 
the corpus of the trust fund was reduced to $45,157.25; 8th, 
“in reporting $8,161.67 of corpus paid Mrs. Foscue, as be- 
ing an overpayment.” These various exceptions were stated 
in different forms, and with great detail, accompanied with 
the reasons urged in favor of them; but these matters can 
not be condensed within the limits of this report, and are 
not necessary to an understanding of the opinion of the 
court. 

The cause being again submitted to the chancellor, on the 
report of the special master, and the several exceptions 
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thereto filed by both parties, under an agreement in writing 
that he might render his decree in vacation, he delivered a 
most elaborate opinion, covering seventy-five pages of the 
transcript, accompanied with the following decree, which was 
rendered on the 17th, August, 1877 : 

“1. It is ordered and decreed, that the exceptions filed by 
the defendant to the report of the special master be, and 
they are hereby, overruled and disallowed ; and it is ordered 
that the matter of fixing the fees of defendant’s solicitors is 
reserved, until such time as the accounts shall have been 
confirmed by this court. 

“2. It is ordered and decreed by the court, that the ex- 
ceptions filed by complainants to the accounts, as stated 
betore the special master, and to his report accompanying 
the same, be, and they are hereby, sustained. 

“3. It is ordered and decreed by the court, that S. H. 
Sprott be, and he is hereby, continued as special register 
and master, to state the accounts necessary to be taken in 
this cause. 

“4, It is ordered and decreed by the court, that F. S. 
Lyon, trustee as aforesaid, shall account to the tenant for 
life, M. J. Foscue, for the sum of $3,196.27-100, alleged to 
have been invested in the Calhoun land; and that the said 
trustee shall take an interest, to the extent of said sum of 
$3,196.27-100, in the Calhoun land, and bear his proportion- 
ate share of the sale expenses, taxes, and improvements, as 
well as draw his proportionate share of the rents and profits 
of said land, since the sale made in December, 1869. 

“5. It is declared and decreed by the court, that F. S. 
Lyon, trustee as aforesaid, had no legal right to receive Con- 
federate money, it not being a ‘legal tender’ in this State 
by virtue of any law in force in 1863 ; and that he be charged 
with, and account for all sums received by him, as trustee, in 
such currency. 

“6. It is declared and decreed by the court, that, inas- 
much as F. 8. Lyon, trustee as aforesaid, has deposed and 
stated that he could neither loan nor invest the Confederate 
notes or money collected by him in May, 1863, he is justly 
liable to account for said sum, upon the ground that it was 
his duty to have received a thing, of value in satisfaction of 
debts due the trust fund. 

“7. It is declared and decreed by the court, that F. S. 
Lyon, trustee as aforesaid, had no right, under the terms of 
the trust, to loan out the anuual interest upon the capital or 
corpus of the trust fund ; and that he was guilty of a breach 
of trust, in loaning out the interest to Alf. and Samuel 
Breitling, on January 10, 1863, upon their individual due 
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bill ; and that he is justly liable to account to the tenant for 
life, in United States currency, for the interest so lent by 
him, and received in May, 1863, in Confederate treasury- 
notes or money. 

“8. It is declared and deciteed, that as the aforesaid trus- 
tee was guilty of crassa neyligentia, in computing the inter- 
est on the G. Breitling note for $45,000, for more than the 
legal time which was shown by the indorsement placed b 
Augustus Foscue on the back of said note, to be from enh 
1, 1861, the said trustee is liable to make good to the trust 
fund the loss of $1,304.60, thereby occasioned, and that he 
shall be charged with such sum in U. S. currency, as, but 
for said crassa negligentia, the said sum could have been col- 
lected, in 1865, in Federal currency, from the estate of G. 
Breitling, which was amply able to pay said sum at that time. 

“9. It is declared and decreed by the court, that in case 
F. S. Lyon, trustee, received from G. Breitling’s executors 
notes upon third parties, in lieu of the cash due from them, 
after the sale of the mortgaged property, he is not entitled 
to be credited with any fees or costs for collecting said notes 
so taken, as it was his duty to have received cash from said 
estate of G. Breitling, or to have reclaimed the fees and 
cost of collecting said notes from said estate. 

“10. It is ordered and decreed by the court, that F. S. 
Lyon, trustee as aforesaid, had no legal right to reduce the 
corpus of the trust fund, by making repairs and improve- 
ments on the Calhoun place, which he held for a temporary 
purpose; and that he is not entitled to a credit for moneys so 
laid out by him, without authority by the terms of the trust, 
or of this court. 

“11. Itisordered and decreed, that all moneys, except $3,500 
paid October 27, 1868, to the tenant for life, in excess of the 
interest on the trust fund, are clearly shown to have been 
paid from mistake or ignorance of law, and voluntarily, and 
without solicitation, fraud, or imposition, on the part of the 
tenant for life; and that this court cannot compel said ten- 
ant for life to repay such moneys, as the obligation to do so 
is enforcible only in foro conscientie. 

“12. It is declared and decreed by the court, that any 
promise made by the tenant for life, in her answer to the 
cross bill of the trustee, to repay and account for the corpus 
paid her, was executory, and revocable at any time, and is 
not enforcible by a decree of this court, however strong the 
obligation of repayment may be in foro conscientic. 

“13. It is ordered and decreed, that M. J. Foscue is justly 
accountable to the trustee, F. S. Lyon, for the sum of $3,500, 
paid 27 October, 1868, together with interest; she having 
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been aware said sum composed a part of the corpvs, and hav- 
ing agreed in writing to refund the same. 

“14. It is ordered and decreed, that proof may be made 
before the special register, as to whether or not said trustee 
could, by the use of due diligence, have collected the first 
note of J. R. Jones for thé purchase-money of the Calhoun 
place, from the crops grown on the place, or from the per- 
sonal security, M. W. Creagh; and as to whether said trustee 
is not bound to make good to the trust fund all such moneys 
as he might, by reasonable diligence, have collected at the 
maturity of said note, and in consequence of his neglect to 
M4 on said first note, or to attach the crops grown on the 
place. 

**15. It is declared and decreed, that the trustee, F. 8. 
Lyon, was properly charged by the special register on so 
much of the corpus of the trust fund as he kept on hand, 
uninvested, and that he be so charged in any future account 
that may be stated by said special master. 

“16. It is ordered and decreed by the court, that, in 
stating said account, no interest shall be charged on the com- 
missions due the trustee each year, and that no annual rests 
be allowed in computing interest. 

“17. It is ordered that all interest, whether upon debits 
or credits, shall be computed on each amount, by itself, and 
placed immediately under the particular item, so as to show 
each amount separately. 

“18. Itis declared and decreed by the court, that, in case 
the trustee should be decided to be entitled to a credit for 
Confederate money, he is only entitled to the amount claimed 
in his account of 1873, viz., $3,345.38 ; provided, the $1,304.10 
be not included in said sum, as he is chargeable with said 
$1,304.10. 

“19. Itis ordered and decreed, that the accounts stated 
by the special register do not conform to the directions here- 
tofore given by this court, as to how they should be stated, 
and that, consequently, a new reference is made necessary to 
the said special master, in order to a correct statement of 
the same. 

“20. It is ordered and decreed by the court, that in exe- 
cuting the reference hereby ordered, the special register shall 
follow strictly the instructions and directions contained in 
this interlocutory decree, and shall not hear any testimony, 
except on the matters expressly pointed out in this decree. 

“21. It is ordered and decreed by the court, that no credit 
for the disbursement of funds shall be allowed by the special 
register, unless it be supported by a legal voucher, and that 
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been paid is necessary to be filed by the trustee, before he 
can be allowed a credit therefor. ° 

“¥2. It is ordered and decreed by the court, that the 
account of the corpus shall not contain any matters of inter- 
est, on either side of said account, and that the trustee shall 
be credited with $22,568.66, and tie expenses of sale for the 
Calhoun place, and with no other reductions of said corpus, 
from the time that he took charge of it. 

“23. It is ordered and decreed by tne court, that the 
accounts stated by the special master, in all matters and 
items not specifically pointed out as erroneous, in and by 
this decree, shall be transferred by the special master to his 
new accounts, just as they stand on tle accounts now set 
aside and referred back to him. 

“24. It is ordered and decreed by the court, that, inas- 
much as the trustee is under no bond as such, and as the 
account, as stated by the special register, shows a balance of 
trust funds still in his hands, on which interest is due from 
1873, said trustee, in case he prosecutes an appeal to the 
Supreme Court, shall file with the register a good supersedeas 
bond, in the sum of fifteen thousand dollars.” 

On the re-statement of the account by the special master, 
under this reference, three exceptions were reserved to his 
rulings by James M. Curry, as administrator of the estate of 
Augustus Foscue, deceased, and eighty exceptions were 
reserved by the trustee ; and on the coming in of his report, 
the chancellor, on the 3d November, 1877, rendered the fol- 
lowing decree, in connection with a written opinion, in which 
he reviewed the whole case, and gave his reasons for the 
several conclusions announced in his decree : 

“1. It is ordered, decreed, and adjudged by the court, that 
the exceptions filed by the defendant to the account and 
report, from 1 to 80 inclusive, are not well taken, and are 
hereby overruled and disallowed. 

“2. It is ordered and decreed, that the trustee is not 
chargeable with compound interest, and the same must be 
corrected, if done. 

“3. It is ordered and decreed, that the trustee is entitled to 
full commissions, as fixed by law, where he has not hereto- 
fore received them; but, as he has not made annual settle- 
ments, such commissions ought not to be allowed annually, 
but should be placed in bulk in the account. 

“4, It is ordered and decreed, that all the credits on the 
present account, together with the vouchers for State and 
county taxes for 18—, shall be allowed, as of course, in any 
future account that may be stated of said trusteeship. 

“5. It is ordered and decreed, that the trustee is entitled 
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to one-third of a reasonable fee for his solicitors, but not to 
exceed $650, to be paid out of the trust fund. 

“6. It is ordered and decreed, that J. M. Curry, adminis- 
trator of Augustus Foscue, deceased, not having been a 
party nor a privy to this suit or proceeding in June, 1875, is 
not bound by the original decree rendered in this cause at 
the June term, 1875, and is entitled of right, at this stage of 
the cause, to have the aforesaid decree of 1875 set aside as 
to him. 

“7. It is ordered and decreed by the court, that exceptions 
filed by said Curry, administrator of Augustus Foscue, 
are well taken, and are hereby sustained. 

“8. It is declared and decreed, that the purchase of the 
Calhoun plantation, by the trustee, F. S. Lyon, is shown by 
the facts and the pleadings to have been a permanent invest- 
ment of the trust fund, contrary to the terms of the trust, 
and without authority of law. 

“9. It is declared and decreed, that F. S. Lyon, trustee, 
kept off purchasers, and created the necessity for himself 
bidding in the Calhoun land, by requiring the purchase- 
money, amounting to $26,800, to be paid in cash on Decem- 
ber 10, 1869, when no necessity or valid reason existed for 
his imposing such restriction and embargo on the sale. 

“10. It is declared and decreed, that F. S. Lyon, trustee, 
converted the purchase of the Calhoun plantation into a per- 
manent investment, by his refusal of the offer, made shortly 
after his said purchase, to take the same off his hands at his 
bid, paying one-third cash, and giving a mortgage for the 
residue of the purchase-money. 

“11. It is declared and decreed, that F. S. Lyon, trustee, 
converted the purchase of the Caltoun plantation into a 
permanent investment, contrary to the terms of the trust, by 
failing for four years to offer said plantation for re-sale, as 
was his duty under the terms of the trust, forbidding the 
investment of the trust fund in real estate, and by failing to 
report said purchase and ask for a ratification and directions 
as to its management and sale, as a temporary investment of 
the trust fund. 

“12. It is declared and decreed, that the trustee aforesaid 
converted the purchase of the Calhoun plantation into a 
permanent investment of the trust fund, contrary to the 
terms of the trust, and without authority of law, by erecting 
and making permanent improvements upon said plantation, 
out of the trust fund, without any order of the proper court, 
as well as by treating and dealing with said plantation as if 
it was a permanent investment of the trust fund. 

“13. It is declared and decreed, that the trustee, by his 
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conduct, converted the purchase of the Calhoun plantation 
into a permanent investment of the trust fund, contrary to 
the terms of the trust, and without authority of law. 

“14. It is declared and decreed, that the neglect of the 
trustee to collect by legal process the first note of J. R. Jones 
when it fell due, and his giving time and indulgence to said 
Jones, created the necessity, if any such existed, for the pur- 
chase of the Calhoun plantation for the trust fund. . 

“15. It is decreed that the facts in the cause show that no 
necessity existed for the trustee to purchase the Calhoun 
plantation, even temporarily, to save a loss to the trust fund, 
and that in purchasing without such necessity, the aforesaid 
trustee made a permanent investment of the trust fund in 
real estate, contrary to the terms of the trust, and without 
authority of law. 

“16. It is ordered and decreed by the court, that special 
master Sprott is entitled to a fee of $130, in addition to pre- 
vious allowances, to be paid out of funds in the hands of the 
receiver of the trust fund; and that such receiver shall pay 
the said sum out of any trust funds he may have on hand; 
and that the receipt of said special master Sprott shall be 
and constitute a proper voucher for said receiver in his set- 
tlement of his said receivership. 

“17. It is ordered and decreed that, in any future account 
that may be stated, the trustee shall take the Calhoun plan- 
tation, and the rents upon it since December, 1869, and 
account to the complainants for the sum of money invested 
in the Calhoun plantation, and interest thereupon, without, 
however, compounding such interest. 

“18. It is ordered and decreed that, in the event of an 
appeal being prosecuted by the defendant, as he is under 
no bond as trustee, that the supersedeas bond be, and the 
same is, fixed at the balance reported by special master 
Sprott, in his last report, due from said trustee to the bene- 
ficiaries. 

“19. It is ordered and decreed, that the report under 
consideration be, and the same is set aside, and a new 
one ordered to be made in conformity to this decree, by 
S. H. Sprott, Esq., who is re-appointed special master in 
this cause.” 

The defendant now appeals from this decree, and here 
assigns as error the two decrees rendered, respectively, on 
the 17th August, and the 3d November, 1877, together with 
each separate ruling of the chancellor in the instructions to 
the special master, and in his rulings on the exceptions to 
the two reports of the master ; the assignments of error be- 
ing one hundred and forty-eight in number. 
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Pettus & Dawson, and W. E. & R. H. Cianrke, for appellant. 
W. W. DuaaGer,* contra. 


STONE, J.—This case was before this court, and was 
decided at the December term, 1876. We then very explic- 
itly laid down rules, which were intended to settle, and did 
settle, all the material questions in this cause, except those 
hereafter stated. In some respects, we reversed the ruling 
of the chancellor, and declared the principles which should 
govern in the settlement of those questions. In other res- 
pects, we affirmed the chancellor’s rulings. We reversed the 
decree of the chancellor, and remanded the cause, “ for fur- 
ther proceedings not inconsistent with this [that] opinion.” 
All the principles we declared in that cause, we intended 
should be rules for the after conduct of the litigation. We 
intended to make, and thought we had made, ourselves un- 
derstood. We did not expect our rulings to be disregarded, 
and the same questions we thought we had settled, to be 
returned upon us, not only with our own directions over- 
ruled, but with that part of the chancellor's decree which 
had been affirmed by us, itself reversed by the same chan- 
cellor who pronounced it. With limited exceptions, this 
court has appellate jurisdiction only; and it is, as its name 
imports, a Supreme Court, or court of last resort. It is 
clothed with ‘a general superintendence: and control of 
inferior jurisdictions.” We regret the necessity we feel our- 
selves under of announcing this wholesome principle, which 
seems not to be understood.—/Johnson v. Glasscock, 2 Ala. 
519. We adhere to our former decision in this cause, and 
hereby reverse all that is found in this record, inconsistent 
therewith. On these questions, we deem it unnecessary to 
elaborate this opinion. The chancellor seems to have fallen 
alike into errors of fact and of law. 

In our former decision, we approved the trustee’s invest- 
ment of the fifty thousand dollars, pecuniary legacy, in the 
Breitling note and mortgage, and the other claim mentioned. 
The civil war was then raging, and, viewed from any stand- 
point, we do not think a wiser or safer investment could have 
been made. So, we approved the sale to Jones, and the sub- 
sequent sale and purchase of the lands for the benefit of the 
trust estate. We think it is shown, with reasonable cer- 
tainty, that the trustee’s purchase then appeared to be the 
best that could be done for the interest of the beneficiaries. 








* The arguments of counsel are very full, and can not be condensed within 
suitable limits for publication, being mainly addressed to the voluminous 
matters of account. 
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Infallibility is not exacted of trustees. They must form their 
best judgment in the light of existent facts, and, if they act 
in good faith, are not responsible for results which ordinary 
vigilance and prudence could not foresee. Others, it is 
shown, were willing to give near the same sum; but the 
trustee believed the lands worth the entire debt, and he was 
not willing they should be sold away from the beneficiaries, 
at a sum less than the entire demand. It is not shown that 
others offered to take the bid off his hands, to be paid in 
three installments. Lyon purchased on the 6th December. 
Five days afterwards, on the 11th, title was made to him for 
the benefit of the trust estate. A week or two—(more than 
five days)—after the sale and purchase, Siddons and others 
had an interview with Lyon, for the purpose of proposing to 
take the purchase off his hands, to be paid in the three 
installments. Lyon informed them he had let the lands to 
rent for the next year. Thereupon, the negotiation ceased, 
and it is not shown whether any offer was in fact made. 
Before the interview, as far as we can learn, Lyon, in igno- 
rance of their wish to purchase, had leased the lands to Bu- 
ford, and thus placed it out of his power to deliver immedi- 
ate possession. The witness Selden, one of the negotiating 
parties, testifies that the interview took place about a week 
after the sale. The language of this witness is: “1 knew of 
no agreement, or conclusion. The reason it was not carried 
out was, that the land had been rented to one Buford, before 
we could get an interview with Mr. Lyon. That was my 
understanding.” Mr. Siddons, another of the negotiators, 
says the interview was a week or two after the sale. His 
language is, “As soon as we learned that Mr. Lyon had 
rented the place, we abandoned all idea of purchasing.” 
Dr. Dugger, the other proposed purchaser, was not examined. 
Mr. Lyon, in his deposition, after stating that Messrs. Sid- 
dons, Dugger, and Selden, had reminded him of the inter- 
view, says, “My recollection as to these facts is not distinct.” 
He neither proves nor disproves that these parties offered 
to take his purchase off his hands. We have said this much, 
because much stress is laid on the fact that Lyon refused to 
allow these parties to become the purchasers of the Calhoun 
plantation, and thereby, as it is contended, injured the trust 
estate very seriously. 

The present trust originated in 1861. It came to the 
hands of the trustee in 1862. Our civil war was then raging 
with terrible earnestness. The blockade cut off intercourse 
from without, while the value of all stocks and moveables 
within Confederate lines was dependent on the result of the 
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safer investment, than a personal loan, secured by mortgage 
on valuable real estate. Slaves were then also considered 
good security ; for the Séuthern people, in their zeal and 
heroic hopefulness, generally believed we would achieve a 
separate Federal government. The philosophic and caleu- 
lating could not fail to know that all stocks and attainable 
personal investments hinged on the fate of the war. Noth- 
ing promised so good and lasting security as a pledge of real 
estate. Surveying the surroundings, we think Mr. Lyon 
elected the best possible investment of the trust fund con- 
fided to him. The war ended, and the star of Confederate 
hope went down forever. We had been the wealthiest agri- 
cultural people in the world. We soon came to be numbered 
among the poorest. Two and a half to three thousand mil- 
lions of personal property, deemed, at the time, the most 
valuable of Southern acquisitions, were struck down by an 
edict as relentless as the torch of Omar. Unprecedented 
shrinkage of values supervened, and afiluence gave place to 
gaunt poverty. Viewed from any period since the war, 
results have vindicated the wisdom of Mr. Lyon’s choice ; 
and few trust funds have been carried so successfully through 
the ordeal of fire, through which it was doomed to pass. 
Not a shadow of suspicion rests, or is attempted to be cast, 
on the purity and integrity of the trustee, during the long 
and trying period of his ministration; not a semblance of 
self-seeking, or personal aggrandizement. The law deals 
generously with trustees, who have acted in yood faith. 
“ Well done, good and faithful servant,’ is the language of 
Him “who spake as never man spake.’— Gould v. Hayes, 19 
Ala. 488; Henderson v. Simmons, 33 Ala. 291. 

In the chancellor's deeretal order of June 21, 1877, he fol- 
lowed substantially the rulings of this court, when this case 
was formerly before us. We find nothing in that order upon ° 
which we consider it necessary tocomment. So, we approve 
the report of tlie special register, first made, with the excep- 
tion of certain points hereafter considered, and, to the extent 
named, confirm the same. The decrees of August 17, 1877, 
and of November 30, 1877, together with the instructions to 
the special register of the first named date, were unauthor- 
ized, and are reversed and annulled. 

Under the terms of the trust, it was the duty of the trustee 
to collect the interest annually, and pay it to Mrs. M. J. Fos- 
cue. This he attempted to do. In the first calculation of 
interest, January 10th, 1863, he collected on the Breitling 
note near four thousand dollars more than was then due, of 
accrued interest. This collection was made in Confederate 
money, and part of it was paid to Mrs. M. J. Foseue, on her 
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claim of interest on the fifty thousand dollars trust fund. If 
the whole payment then made in Confederate money be 
allowed as a credit on the note, the effect will be to reduce 
the principal to between forty-one and forty-two thousand 
dollars, as of January 10th, 1863. Taking this as a basis of 
calculation, and allowing credit for all the payments after- 
wards made, and accounted for by Mr. Lyon, the balance of 
the note would be fully realized, with a probable residuum of 
more than three thousand dollars, overpayment. On the 
other hand, if we treat the Confederate payment of January 
10th, 1863, as only paying the interest up to that time, and 
leaving forty-five thousand dollars of principal then due on 
the Breitling note, and drawing interest from that date, then 
the payments afterwards made and accounted for by the 
trustee fell short of paying the note in full by about the sum 
of $2,063 at the time of the last payment, 23d day of Febru- 
ary, 1870. In making these calculations, we have taken the 
credits, both as to amounts and dates, from the admission 
of the parties, made and found in connection with the testi- 
mony of Sharpe, the expert, given, or offered, on the last 
trial before the special register. The additional collections, 
mentioned in the testimony of Sharpe, are also set forth in 
the report of the-trustee, sworn to and filed December 15th, 
1873, and made part of the evidence in this cause. 

In the Confederate collection of January 10th, 1863, it was 
the intention of the trustee to collect the accrued interest 
on the Breitling note, and only the accrued interest. By an 
oversight, or mistake, for which no excuse can be offered 
which meets the requirements of the law, he collected more 
than the interest, and therefore more than he intended to 
collect. If he had not made this excess of collection, he 
would have realized, in good money, the balance of the note 
—some $2,063—as of 23d day of February, 1870. This en- 
tailed a loss of about $1,208 in the corpus of the trust fund, 
and the residue of the said sum of $2,063 in the interest col- 
lected in good money. While not a shadow of suspicion is 
cast on the personal uprightness of the trustee, the law ex- 
acts of him more than purity of purpose. He must bring 
to the service diligence ; that degree of care and diligence, 
which an ordinarily prudent man bestows on his own affairs. 
Tested by this standard, the trustee can not be pronounced 
legally blameless in the loss of this part of the trast fund, 
and he must account for it. 

But, with watchfulness and much prudence, he carried this 
fund through the trying ordeal of our late civil war. In 
this, as we have shown, he performed a hazardous trust, and 
he was necessarily put to trouble, and required to exercise 
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skill, first, in collecting the Breitling and D. Compton claims, 
and, second, in the suits and collections from Jones, the 
purchaser of the Calhoun plantation. These, together with 
the necessary account and settlement of the trust, he is en- 
titled to have considered in the adjustment of his accounts. 
He has been allowed commissions for receiving and disburs- 
ing the interest on this fund. He has had no allowance for 
receiving, carrying and settling the corpus of the trust. 
Without further embarrassing or delaying this litigation, we 
think a proper allowance to be made the trustee in this case 
is about the sum we have shown was lost, by the error com- 
mitted in calculating interest. We therefore set off one 
against the other, and adjudge that neither be noted in the 
account. 

The balances found and reported by the register, included 
interest up to the 15th day of December, 1873. There was 
then due from the trustee, of the corpus of the fund, 
$13,665.03. And there was due from Mrs. Mary J. Foscue, 
to the trustee, for overpayment to her, the sum of $8,161.67. 
These are to be the data of the final decree, subject to the 
changes in their several sums, to be produced by the result 
of the account for professional services, &c., hereinafter 
ordered. This simplifies the account, and the final disposi- 
tion of this cause, so that it will be difficult to err in the 
consummation. We shall hereafter show, there is but a sin- 
gle question left open, and that a quantum meruit, to be de- 
termined on proof. And if the sum paid to the register by 
Mr. Lyon, when he tendered his resignation, has not been 
included in the former account, or he has not otherwise had 
the benefit of it, the special register will allow that to the 
trustee also. We have not been able to determine whether 
this has been allowed or not. 

In the conduct of this litigation, many claims have been’ 
preferred against the trustee, which have been disallowed. 
Some have been allowed. Counsel fees and costs have 
necessarily been incurred in the very severe litigation to 
which this settlement has been subjected. Some errors of 
claim have been committe on each side ; a decided majority 
on the side of complainants. We think the compensation to 
the trustee’s solicitors, and the costs in the court below, 
should be divided into three parts ; one-third to be paid by 
Mary Jane Foscue, one-third by the remaindermen, and the 
remaining third by the trustee, Lyon. We feel, however, 
unable to determine, in the present state of the record, what 
should be a proper allowance to the solicitors. It should be 
a reasonable and customary charge for the services rendered. 
Since the testimony was taken, bearing on that question, and 
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since the report of the register thereon was made, a second 
laborious and protracted contest has been had before the 
register, and a second appeal to this court has been rendered 
necessary. These services should enter into the account of 
solicitor’s fees. We order a reference to the special register 
on the single question of a proper allowance for the services 
of the trustee’s solicitors; and in taking such account, the 
register will be allowed to consider all the testimony taken, 
bearing on that question, and any other legal evidence 
that may be offered ; and he may re-examine witnesses here- 
tofore examined, if desired. One-third of the sum he may 
so find and report, he will deduct from the balance of the 
corpus of the trust fund, found in the hands of the trustee, 
and one-third he will add to the balance of overpaid dis- 
bursements made by the trustee to Mrs. Mary Jane Foscue. 
He will take as the basis of this part of his report, the bal- 
ances found and reported by the special register, filed of 
date June 5th, 1877; and when those balances are thus cor- 
rected, and interest computed to the coming in of the report, 
he will report his findings to the Chancery Court, to be there 
acted on by the chancellor, as other reports made to him are. 
When these balances are thus ascertained by the report of 
the register and its confirmation, then, if Francis 8. Lyon 
gives an order to Ella Foscue, F. L. Foseue and James M. 
Curry, administrator of Aug. Foscue, for the balance found 
due from Mary J. Foscue—the order to be drawn on Mary 
J. Foscue—the balance found against the trustee of the 
corpus of the trust fund is to be credited with a correspond- 
ing sum; and the balance found against the trustee, after 
allowing this credit, is to be the decree in favor of the re- 
maindermen against the trustee. This under the agreement 
filed of record June 19th, 1877. This is the sole question 
left open for decision by the chancellor, in accordance with 
the rules above declared. 
Let the costs of this appeal be paid by the appellees, and 
the costs of suit in the court below be divided into three 
equal parts, and taxed as above directed. 





1877.] 


























486 SUPREME COURT (Dec, Term 


{Albrittin v. Mayor and Aldermen of Huntsville. } 


Aibrittin v. Mayor and Aldermen of 
Huntsville. 


Action for Damages against Municipal Corporation. 


1. Judicial notice of charter.—The charter of a municipal corporation is a 
public statute, of which the courts will take judical notice. 

2. Municipal corporation ; when action lies aguinst, on account of injuries eaused 
by defective streets or side-icalks.—To render a municipal corporation liable, in a 
civil action, for special injuries caused by defective streets or side-walks, it is 
not necessary that the duty of keeping its streets and side-walks in repair shall 
be expressly enjoined by its charter, or any other public statute : the duty and 
liability arise, when the charter confers express power to open, improve, 
repair, and keep the streets, &c., in safe condition for travel, and additional 
power to raise the necessary funds for that purpose, by taxation or assess- 
ments ; and an action lies in favor of a person who is injured by the negleet 
of this duty, when he did not bring the accident upon himself by bis own 
culpable negligence, and the defect in the street or side-walk had existed, 
within observation by the people generally, for such length of time as must 
have enabled it to be known. 


APPEAL from the Cireuit Court of Madison. 

Tried before the Hon. Louis Wyvern. 

This action was brought by James H. Albrittin, against 
the mayor and aldermen of the city of Huntsville; and was 
commenced on the 19th November, 1877. The complaint 
was in these words : 

“The plaintiff claims of the defendant, a municipal cor- 
poration under the laws of said State, twelve thousand 
dollars, as damages, because the defendant failed to do its 
duty, and erect and put up a barrier, railing, or guard, along 
the north side of Spring street, a public highway in said city; 
and south of, and opposite the ‘ Huntsville Hotel, to prevent 
travellers and*pedestrians from falling from the street or side- 
walk, over a precipice, or declivity, there being and situated, 
about the distance of eight feet, to the basement or founda- 
tion of said hotel; whereby the plaintiff, who did not know 
of the existence of said precipice, in consequence of the said 
negligence of the defendant, on the night of the 15th of 
November, 1876, necessarily and unavoidably fell from said 
street, over said precipice or declivity, without fault of the 
plaintiff, and broke his leg, so that it had to be, and was, on 
the 16th of November, 1876, cut off above the knee. 

2. “Plaintiff claims of defendant twelve thousand dollars 
damages, because it was, and is, the duty of the defendant to 


keep the streets of said city in repair, and to put up guards 
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or railings, and, at night, to keep lights burning, opposite and 
near to any precipice, or dangerous declivity, in and con- 
tiguous to the streets and side-walks of said city. On the 
north side of, and contiguous to Spring street, which was, at 
the time of the grievances herein alleged, and now is, a public 
street and highway of said city, for all persons to pass and 
repass, go and return upon, there was, and has been for sev- 
eral years, and now is a dangerous precipice or declivity, 
opposite to which the defendant had, knowing the existence 
and situation of said precipice or declivity, wrongfully and 
negligently failed and refused to put any guard or railing, and 
near to which the defendant had failed to have any or sufli- 
cient lights to show and expose said precipice or declivity. 
The plaintiff, who did not know of the existence of said 
precipice, on the night of the 15th of November, 1876, while 
passing along said Spring street, on foot, in consequence of 
the said negligence of the defendant in failing to place 
guards or railings between said precipice or declivity and said 
street, unavoidably and necessarily fell from said street, to 
the bottom of said precipice, a distance of about six feet, and 
by such fall broke his leg, so that it had to be, and was, 
amputated above the knee on the following day ; and he, the 
said plaintiff, became and was sick, sore, lame, diseased, and 
disordered, and remained and continued for a long space of 
time, to-wit: from thence, hitherto, during all which time the 
said plaintiff thereby suffered and underwent great pain, and 
was prevented from attending to and transacting his nec- 
essary and lawful affairs and business, by him during that 
time to be performed and transacted : and was also, by means 
of the premises, forced and obliged to pay, lay out and 
expend, and did pay, lay out and expend, a large sum, to-wit: 
the sum of two thousand dollars, in and about endeavoring 
to get healed and cured of the said wounds, sickness and dis- 
order ; and was also, by means of the premises, forced and 
obliged to pay and expend, and did pay and expend a large 
sum, to-wit: two thousand dollars for board, lodging, and 
attention while so confined by said injuries; and was also 
forced to expend, and did expend and pay out, a large sum 
of money, to-wit: two thousand dollars, in bringing a suit 
against said defendant for said injuries ; and was also forced 
to pay out and expend a large sum of money, to-wit: two 
thousand dollars, to have the business and work of the 
plaintiff done, which plaintiff was by the premises rendered 
unable to do; and he, the plaintiff, was, also, put to great 
damage and loss, to-wit: the sum of twelve thousand dollars 
by reason of the premises. Whereby the plaintiff, for all the 
time of his future life, was made less able to support and 
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maintain and care for himself. Therefore plaintiff sues,” &c. 

3. “And the plaintiff claims of the defendant, a municipal 
corporation under the laws of Alabama, the further sum of 
twelve thousand dollars, because it was and is the duty of the 
defendant to keep the streets of said city in repair, and to 
remove, take away from, and prevent obstructions being upon 
the same, and to put up guards, barriers, and railing, and at 
night to keep lights opposite and near to any precipice or 
dangerous declivity in and contiguous to the streets and side- 
walks of said city, unknown to the plaintiff. On the side- 
walk, on the north side of Spring street in said city, which 
street and side-walk were at the time of the grievances herein 
alleged, and now is a public street, side-walk and highway of 
said city, for all persons to pass and repass, go and return 
upon, there was and has been for more than one year an ob- 
struction or impediment, consisting of the end of a platform, 
which rests upon the side-walk and street, which blocks up, 
and makes said side-walk impassable, and prevents travellers 
from walking on said side-walk, and forces:them to walk in 
said street, on north side of which, and contiguous to the 
same, there was and has been for one year, and now is a 
dangerous precipice, or declivity, opposite to which the 
defendant had, knowing the existence and situation thereof, 
and knowing the situation of said platform or impediment on 
said side-walk, wrongfully and negligently failed and refused 
to put any guard or railing, and near to which defendant 
failed to put anv lights to show and expose said precipice and 
declivity ; and the said defendant, knowing the existence and 
situation of said platform, or impediment, refused to remove, 
and permitted the same to so remain, knowing that said 
platform, or impediment, would force travellers to walk near 
to and over said precipice. The plaintiff, on the night of the 
15th of November, 1876, while lawfully passing and walking 
along said Spring street, in consequence of said negligence 
of the defendant, in failing to remove the end of said platform 
or impediment from said side-walk, could not walk thereon, 
and was forced to walk in said street; and, in consequence 
of the said negligence of the defendant in failing to place 
guards, railings, or barriers, at and on the edge of said street, 
between said street and said precipice, or declivity, he, the 
said plaintiff, necessarily and unavoidably fell from said 
street, to the bottom of said precipice or declivity, a distance 
of about six feet, and by such fall broke his leg, so that it 
had to be, and was amputated above the knee, on the follow- 
ing day; and he, the said plaintiff, became and was sick, 
sore, lame, diseased, and disordered, and remained and con- 


tinued for a long space of time, to-wit : from thence hitherto, 
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during all which time the said plaintiff thereby suffered and 
underwent great pain, and was prevented from attending to 
and transacting his necessary and lawful affairs and business, 
by him during that time to be performed and transacted ; 
and was also, by means of the premises, forced and obliged 
to pay, lay out, and expend, and did pay, lay out, and 
expend, a large sum, to-wit : the sum of two thousand dollars, 
in and about endeavoring to get healed and cured of the 
said wounds, sickness, and disorder; and was also, by means 
of the premises, forced and obliged to pay out and expend a 
large sum, to-wit: two thousand dollars for board, lodging 
and attention, while so confined by said injuries ; and was 
also forced to expend, and did expend and pay out, a large 
sum of money, to-wit: two thousand dollars, in bringing suit 
against said defendants for said injuries ; and was also forced 
to pay out and expend a large sum of money, to-wit: two 
thousand dollars, to have the business and work of the 
plaintiff done, which plaintiff was by the premises rendered 
unable to do; and he, the plaintiff, was also put to great 
damage and loss, to-wit: the sum of twelve thousand dollars, 
by reason of the premises, whereby the plaintiff for all the 
time of his future life was made less able to support and 
maintain and care for himself. Therefore plaintift sues,” &c. 

The defendant demurred to the whole complaint, and to 
each count thereof separately, assigning several causes of 
demurrer. The court sustained the demurrer, deciding, as 
the judgment recites, “ that the defendant is not liable, be- 
cause there is no duty imposed on the defendant to keep the 
streets of said city in repair, or to put up guards or barriers, 
in cases, and under circumstances as alleged in the com- 
plaint.” The judgment on the demurrer is now assigned as 
error. 


Waker & SHExby, for appellant.—It was not necessary 
to set out the charter of the defendant corporation, since 
the court will take judicial notice of it.— Smoot v. Mayor of We- 
tumpka, 24 Ala. 112; Perryman v. Greenville, 51 Ala. 507. 
An inspection of the charter shows that the corporation is 
invested with very full and ample powers in the premises— 
the power “to declare, prevent, and remove nuisances ;” “to 
erect and repair bridges ;” “to construct drains and sewers, 
and keep them in repair;” “to keep in repair the streets, 
avenues, and alleys of said city ;” “ to discontinue and close 
them when expedient ;” “to widen or change their direction, 
and to open new ones ;” “to pave, gravel, macadamize, or 
otherwise improve any street, or part thereof ;” and to pro- 
vide the necessary funds for these several purposes, by tax- 
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ation, or assessments against persons or property. And, 
in addition to these powers, expressly conferred by its char- 
ter, the general statutes confer on all municipal corporations 
the power to “keep in repair all necessary streets, ye and 
drains, and to adopt regulations necessary for the same ;” 
and make it a misdemeanor, on the part of the officers of 
the corporation, to suffer the streets to be out of repair for 
more than ten days at one time.—Code of 1876, $$ 1782, 
1667, 4248. Krom these various statutory provisions, special 
and general, the duty to keep the streets in repair arises by 
necessary implication, although the charter does not ex- 
pressly declare, as in the case of Smoot v. Mayor of We- 
tumpka, 24 Ala. 112, “the streets and highways of said city 
shall be kept in repair by said city.” Although the language 
of the charter may be, grammatically, only permissive, yet 
it is legally peremptory; for, “where power is given by stat- 
ute to public officers by permissive language—-as that they 
‘may, if deemed advisable,’ do a certain thing—the language 
used must be regarded as peremptory, when the public in- 
terests, or individual rights, require that it should be.”——Su- 
— v. United States, 4 Wallace, 435. When the duty of 
seeping its streets and side-walks in safe condition is en- 
joined upon a municipal corporation by express words, or 
arises from a fair construction of its charter, there is a cor- 
responding liability for a breach of that duty, by which any 
person suffers special damage ; and this now seems to be the 
general doctrine, as laid down in the text-books and adjudi- 
cated cases.— Dillon on Municipal Corporations, 754-6; Whar- 
ton on Negligence, $$ 950, 975-6 ; Shearman and Redfield on 
Negligence, § 391, and notes ; Barnes v. District of Columbia, 
1 Otto, 551; Nebraska v. Campbell, 2 Black, U. S. 590; 
Weightman v. Corporation, &e. 1 Black, 39; Robbins v. Chicago, 
4 Wallace, 658; Mayor v. Sheffield, 4 Wallace, 194; Conrad* 
v. Ithaca, 16 N.Y. 158; Storrs v. Utica, 17 N. Y. 104; Spar- 
hawk v. Salem, 1 Allen, 30; Bill v. Norwich, 39 Conn. 222; 
Davenport v. Ruckman, 37 N. Y. 568; Requa v. Rochester, 45 
N. Y. 129; Barton v. Syracuse, 36 N. Y. 54; Browning v. 
Springfield, 17 Illinois, 143 ; Claybury v. Chicago, 25 Illinois, 
535; Springfield v. Le Claive, 49 Illinois, 476 ; Jones v. New 
Haven, 34 Conn. 1; Meares v. Washington,9 LIred. 73; Anne 
Arundel County v. Duckett, 20 Md. 468; Pittsburg v. Grier, 
22 Penn. 54; Erie City v. Schiwingle, 22 Penn. 388; Cook 
v. Milwaukie, 24 Wise. 270; Ward v. Jefferson, 24 Wise. 
342; 17 Grattan, 241, 375; Western College v. Cleveland, 
12 Ohio, 377; AleCombs v. Akron, 15 Ohio, 476; Rhodes 


v. Cleveland, 10 Ohio, 159. The following English cases 
sustain the same doctrine: Mayor v. Henley, 2 Cl. & F. 
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331; Mersey Docks v. Gibbs, 1 House of Lords Cases, 93 ; 
Scott v. Mayor, 37 Eng. Law & Eq. 465; Canal Co. v. Parnaby, 
11 Ad. & El. 223. 


Branpon & Jones, with whom was N. Davis, contrva.—1. In 
the United States, there is no common-law obligation rest- 
ing on corporations, to repair highways, streets, or bridges, 
and they are not obliged to do so, except by force of some 
statute.— Williams v. Mayor, 1 Denio, 595, 600; Cole v. Me- 
dina, 27 Barbour, 218; Peck v. Batavia, 32 Barbour, 634, 
643 ; Carry v. Northern Liberties, 35 Penn. 324-30; Smoot v. 
Mayor of Wetumpka, 24 Ala. 112; Shear. & Redf. on Negli- 
gence, $$ 124-28, 346. 

2. This doctrine applies to counties also; as to which, 
it has been repeatedly held, that they are not liable to a pri- 
vate action, at the suit of individuals who receive injuries, 
on account of neglect to keep the roads in repair.— Barbour 
County v. Browder, 36 Ala. 366; Covington County v. Kinney, 
48 Ala. 566; Sims v. Butler County, 49 Ala. 110; Dargan v. 
Mayor and Aldermen of Mobile, 31 Ala. 469; City Council v. Gil- 
mer, 33 Ala. 116; Fowle v. Alexandria, 8 Curtis, 460; Riddle 
v. Proprietors, &e., T Mass. 169-86 ; Marr v. Leicester, 9 Mass. 
237; Sussex v.-Straddler, 3 Harr. 108; Detroit v. Blakeley, 21 
Mich. 184, 112; 2 Kent, 274; Dillon on Municipal Corpora- 
tions, 786. As to duties imposed on them, counties stand 
on the same footing as municipal corporations proper.—24 
Ala. 112. 

3. Even when the legislature enjoins this duty on corpo- 
rations, the decisions treat it as a public, and not a corporate 
duty ; and they are not liable to be sued civilly for damages, 
caused by their neglect to perform this duty, unless the ac- 
tion is expressly given by the statute.—-Dillon on Mun. Corp. 
§$ 747, 717; Marr v. Leicester, 9 Mass. 247; 25 Ala. 461. 

4. In the New England States, the liability is not implied, 
but statutory.—Dillon, M. C. $$ 747-8; 7 Mass. 9; 9 Mass. 
248 ; 3 Cush. 121; 6 Cush. 141; 8 Cush. 554; 7 Gray, 421; 
13 Gray, 59; 102 Mass. 489; 17 Conn. 475; 22 Maine, 114; 
20 Maine, 246; 32 Maine, 536; 36 Maine, 393, 521; 2 N. H. 
392 ; 36 N. H. 284; 27 Vermont, 443. These statutes im- 
pose on towns the duty to make their ways safe and conve- 
nient, and give an action for injuries caused, to person cr 
property, by any defect or want of repair. 

5. A municipal corporation is not liable to a private action 
for negligence in the performance of its duties, unless the 
duties imposed are imperative.—Smoot v. Mayor of We- 


tumpha, 24 Ala. 112 ; Cole v. Verbena, 27 Barbour, 218; Peck 
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v. Batavia, 32 Barbour, 634; Carr v. Northern Liberties, 35 
Penn. 324. 

6. There is a marked difference between the New England 
statutes, the Alabama statute, and the charter of Huntsville. 
In New England, the statutes impose the duty on towns. In 
Alabama, the county commissioners are vested with a dis- 
cretion in the premises. The charter of Huntsville does not 
= any duty on the city, except to collect a street tax, 
and confers on the authorities power to allow parties, who 
are amenable to such a tax, to discharge it by working on 
the streets, and to require that taxes, oaeeied in new por- 
tions of the city, be appropriated to the benefit of those 
portions ; and these duties are not imposed in imperative 
terms, but only in terms which confer a discretion.—Charter 


of Huntsville, $$ 22,23; Code of City Laws, $$ 67, 91, 143-48. 
MANNING, J.—This suit was brought by appellant, for 


damages for the wounds, suffering, loss of time, and expense, 
to which he was subjected, by a fall of about six feet in the 
night time, while walking in one of the public streets of 
Huntsville, down a precipice, or walled p!ace, the upper part 
of which was on a level with the street, or foot pavement on 
the side thereof, and without a railing or other barrier, or 
any light burning near it. to prevent persons who, like him, 
did not know of its existence, or should not see it, from being 
precipitated down the descent. By the fall, it is alleged, ap- 
pellant’s leg was broken, and had to be afterwards amputa- 
ted; from which, and the bruises he received, resulted great 
ain, sickness, long confinement, and expense, and also the 
inability and injury of being a cripple for life. It is alleged 
that it was defendant’s duty to have had such railing, bar- 
riers, or other safeguards, erected along said precipice, to 
prevent accidents thereby; that it had existed in the dan- 
gerous condition it was then in, for a year or more before 
appellant’s fall; and that, notwithstanding its knowledge of 
such a condition, defendant negligently failed and omitted 
to perform said duty, or otherwise to cause the dangerous 
— to be abated. This is the substance of the com- 
aint. 
' The charter of a municipal corporation is a public act, of 
which the courts take judicial notice, without any recital of 
its provisions in the pleadings.—Smoot v. Wetumpka, 24 Ala. 
121; Case v. Mayor of Mobile, 30 Ala. 538 ; Perryman v. Green- 
ville, 51 Ala. 510. 

In March, 1870, a statute was passed, entitled “An act to 
establish a new charter for the city of Huntsville.” The 
name given to the corporation is, “The Mayor and Aldermen 
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of the City of Huntsville.” According to section 2, “the 
corporate limits . . . embrace an area of land two 
miles square, whose centre shall be the centre of the public 
square in said city,” &c. Section 4 provides, “that the gov- 
ernment of said corporation shall consist of, and its corporate 
power shall be exercised by, a mayor and eight aldermen, 
who shall be elected,” &c.; and section 17 enacts (among 
many other important provisions), that they “shall have 
power and authority to declare, prevent, and remove nui- 
sances; . . . toerect and repair bridges; to construct 
drains and sewers, and keep them in repair; . . to keep 
in repair the streets, avenues, and alleys of said city ; to dis- 
continve and close them, when expedient; to widen or 
change their direction, and open new ones; . . . to pave, 
grade, macadamize, or otherwise improve any street, or part 
thereof; to provide the means therefor, if deemed expedient 
and proper, by assessments on the owners of property to be 
benefitted thereby, or by assessment on the property to be 
benefitted, and to collect and enforce such assessments as 
other taxes; . . . to provide for the punishment, by fine, 
or fine and imprisonment, or by imprisonment, or by work 
on the streets, or other work of the city, of any breach of 
the laws, by-laws, ordinances of the corporation;. . . and 
to pass all such laws, by-laws, and ordinances, as may be 
necessary or proper to execute the powers in this charter 
granted, as may be expedient for good government of the 
city.”—Acts 1869-70, 412. 

These, and many other provisions in the charter, show 
that Huntsville was a city of consequence, and that it was 
endowed, as such, with ample powers and faculties, and an 
organization for the exercise of them, by which it was de- 
signed to make this city, in a very large degree, independent, 
in its internal administration, of State and county officials. 
Was it so charged by this legislation with the duty of keep- 
ing the streets in order, as to be liable to appellant for the 
consequences of the accident to him? The cireuit judge 
was of the opinion, that it was not. He sustained the de- 
murrer to the complaint—not on the ground that its aver- 
ments were defective, but, as the judgment-entry recites, “be- 
cause there is no duty imposed upon the defendant, to keep 
the streets of said city in repair, or to put up guards or bar- 
riers, in cases, and under circumstances, as alleged in the 
complaint.” We shall not, therefore, scrutinize the counts 
in the complaint, to see whether or not they could be made 
better by amendment. The declaration in Smoot v. We- 
tumpka, 24 Ala. 116, might be advantageously consulted, in 
the preparation of such a complaint. 
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Probably, it was under the influence of the case just 
referred to, that the circuit judge reached the conclusion, that 
the city was not liable in the present cause. The particular 
duty of keeping the streets in repair was enjoined on the 
municipal authorities of Wetumpka, in express terms ; ample 
authority to raise the means of doing so was conferred upon 
them, while the inhabitants of the town were, at the same 
time, expressly exempted from working on the public roads 
of the county. Some stress was laid by the court on these 
facts; and the case did not require more to be said than the 
court did say, to-wit: “Where a particular duty is positively 
enjoined, and no discretion is vested in the corporation, as 
to whether it will or will not perform it, . . . and, having 
the means for performing this duty, the corporation willfully 
or negligently fails to perform it, in consequence of which 
failure an extraordinary injury happens to an individual, we 
see no reason why an action will not lie as well against it, 
as against an individual, for a similar omission of duty that 
works an injury to another.”—24 Ala. 121. 

But the court did not say that it was only in such a case 
that a municipal corporation would be liable to one so in- 
jured. The subject has been studied, and the judicial decis- 
lons in respect to it examined, and the results expressed in 
carefully considered language, by Judge Dron, in his ex- 
cellent work on Municipal Corporations. After showing that 
the same law is not applicable to counties and their subdi- 
visions, called in New England “towns,” and like quasi- 
corporations, he says ($ 789): “It may be fairly deduced 
from the many cases on this subject referred to in the notes, 
that, in the absence of an express statute, imposing the duty, 
and declaring the liability, municipal corporations proper, hav- 
ing the powers ordinarily conferred upon them, respecting 
bridges, streets, and side-walks, within their limits, owe to 
the public the duty to keep them in a safe condition for use 
in the usual mode by travellers, and are liable in a civil action 
for special injuries resulting from neglect to perform this 
duty. Such a duty and liability are considered to exist, with- 
out a positive statute, when the following conditions concur : 
1. The place in question, whether bridge, side-walk, or 
street, must be one which it is the duty of the corporation to 
repair, or keep in a safe condition ; and this duty (to keep in 
repair), if not specifically enjoined, must arise upon a just 
construction of the charter or statutes applicable to the cor- 
poration. 2. This duty or burden must appear, upon a fair 
view of the charter, or statutes, to be imposed or rest upon 
the municipal corporation as such, and not upon it as an 
agency of the State, or upon its officers as independent pub- 

VoL. Lx. 
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lic officers. (This, however, in general, appears sufficiently, 
when the municipality sought to be made lable exists under 
aspecial charter, or general act, which confers upon it pecu- 
liar powers and privileges as respects streets, their control 
and improvement, not possessed throughout the State at 
large under the general enactments concerning ways.) 3. The 
power to perform the duty of maintaining the streets in a safe 
condition, by authority to levy taxes, or impose local assess- 
ments for the purpose, must be (as it almost always is) con- 
ferred upon the corporation. . . . Where the duty to 
repair is not specifically enjoined, and an action for damages 
caused by defective streets is not expressly given, still both 
the duty and liability, if there be nothing in the charter or 
legislation to negative the inference, has often, and, in our 
judgment, properly, been deduced from special powers con- 
ferred upon the corporation, to open, grade, improve, and ex- 
clusively control public streets within their limits, and from 
the means which, by taxation and local assessments, or both, 
the law places at its disposal, to enable it to discharge this 
duty.” 

These long extracts are made because of the evident pains 
taken by the learned author, to state the doctrine, which is 
the result of the decisions on the subject, in its exact extent, 
and with its just qualifications, in words selected with a judi- 
cial care for accuracy. 

In the case of Robbins v. Chicago (2 Black, 422), in the 
Supreme Court of the United States, it is said: “Itis well 
settled, that a municipal corporation, having the exclusive 
care and control of the streets, is obliged to see that they are 
kept safe for the passage of persons and property, and to 
abate all nuisances that may be dangerous; and if this plain 
duty is neglected, and any one is injured, it is liable for the 
damages sustained. The corporation has, however, a remedy 
over against the party that is in fault, and has so used the 
streets as to produce the injury, unless it was also a wrong- 
doer.” This was a case, in which, also, a person was injured 
by a fall that might have been prevented, if railings had 
been put up by the property-holder who had caused the ex- 
cavation to be made. 

It is quite plain, upon examining the provisions of the 
charter of Huntsville, in the light of the law as above set 
forth, that the city is liable for all the damages sustained by 
appellant, if the precipice referred to had existed in its un- 
guarded and dangerous condition, within observation by the 
people generally, for such length of time as must have ena- 
bled it to be known, and appellant did not bring the disaster 
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upon himself, by his own culpable negligence in not avoiding 
an obvious peril. 

The cireuit judge erred in his ruling sustaining the demur- : 
rer; and the judgment must be reversed, and the cause 
remanded. 


- 


Howe Machine Company v. Ashley. 
Attachment against Foreign Corporation. 


1. Exception ; sufficiency of. —When the bill of exceptions, after setting out 
a charge given by the court, adds, ‘‘and the defendant objected,” this sutti- 
ciently shows an exception to the charge. 

2. Authority of agent.—Authority to sell, and to canvass for the sale of sew- 
ing-machines, does not, per se, confer on the agent the power to bind his 
principal by buying or hiring a horse or mule to aid him in carrying on the 
business. 

3. Ratification of agent’s unauthorized act.—If the contract between the agent 
and his principal bound him to furnish a horse or mule for his own use, the 
acceptance of the profits of his services would not bind his principal, on the 
doctrine of ratification, to pay for a horse purchased or hired by the agent on 
credit ; andj)if the rule did apply in such case, a ratification by the principal 
could not be presumed, unless he had knowledge of the source and circum- 
stances under which the money was earned by the agent. 


AppEAL from the Circuit Court of St. Clair. 

Tried before the Hon. Wu. L. Warriock. 

This action was brought by B. F. Ashley, against the 
“ Howe Machine Company,” a foreign corporation ; and was 
commenced by attachment, sued out before a justice of the 
peace, on the 17th October, 1873. The case having been 
removed by appeal, on the part of the defendant, the plain-* 
tiff there filed a complaint, claiming $22, “due by account, 
for the hire of a mule or horse, on the — day of ———, 1873; 7 
- which the defendant pleaded the general issue, and issue 

yas joined on that plea. On the trial, the following bill of 
pee ng was reserved by the defendant : 

“On the trial of this cause, the plaintiff testified that he 
hired a mule to one Thomas N. Beason, as the agent of said 
defendant, and that the use or hire of said mule was worth 
$22. The defendant admitted that said Beason was its 
agent for the purpose of selling machines, but no further. 
The plaintiff then called one James L. Green as a witness, 
who testified that said Beason traded to him a sewing-machine 
wagon, for a horse, and that one Perry Ransom, district 


agent for said company, afterwards recognized such sale, 
VoL. LX. 
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stating that said company had furnished said wagon to said 
Beason to get him a horse with. The defendant then read 
in evidence the deposition of Charles N. Bull, who testified 
as follows: ‘I am not a member of the Howe Machine Com- 
pany, but am an employee. , I commenced acting for the 
said company in April, 1873, and resigned my position on 
the 20th August, 1874, which was that of manager of the 
Alabama and Mississippi district ; and since that date I have 
acted as special agent. The said company authorizes the 
sale of the Howe sewing-machines in Alabama. The com- 
pany appoints and employs agents to sell machines for said 
company. Perry Ransom was appointed as a district agent, 
and he appointed Thomas A. Beason as canvasser, and had 
authority to do so. Beason was appointed to canvass 
St. Clair county, Alabama. The company did not authorize 
said Beason to hire a mule, or any other sort of team, at the 
expense of said company, in order to enable him to sell 
machines for said company; and Perry Ransom had no 
authority to authorize him, said Beason, to hire a horse, or 
any other team, at the expense of the company. The com- 
pany did not, at any time, furnish a canvasser with a horse, 
mule, or other team; but furnishes them with a wagon, at a 
monthly rate of $10.’ 

“The testimony on both sides being closed, the court 
charged the jury, that if Beason had authority from the 
company to sell sewing-machines, then he had also implied 
authority, at the company’s expense, to employ any means 
that was necessary to carry out the object of his agency or 
authority; and the defendant objected. The court charged 
the jury, also, that if the company received any of the bene- 
fits by reason of the hire of said mule, then the company 
would be liable for the hire of said mule by Beason; and 
the defendant objected. The defendant then requested the 
court to charge the jury, that before the company would be 
liable for the hire of said mule by Beason, by receiving the 
benefits arising from the hire of said mule, the company 
must have had, at the time of receiving such benefits, a clear 
and distinct knowledge that it was the benefits arising from 
the hire of said mule. The court refused this charge, and 
the defendant excepted.” 

The charges given, and the refusal of the charge asked, are 
now assigned as error. 


Jas. R. VanperGrirt, for appellant, cited Fisher v. Camp- 
bell, 9 Porter, 210; Wood v. McCain, 7 Ala. 800; Povell’s 
Admy v. Henry, 27 Ala. 612; Whitney v. Merchants’ Express 
Co., 6 Amer. 207; Cox v. Robinson, 2 Stew. & P. 91; Chitty 
(32) 
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on Contracts, 229; Blevins v. Pope, 7 Ala. 371; Crarcford v. 
Barkley, \8 Ala. 270; Whitesides v. Jennings, 19 Ala. 784; 
10 Amer. 145. 


STONE, J.—The record shows that the two several charges, 
given by the court below, are sufliciently excepted to, to pre- 
sent each of them for our decision.—Sackett v. McCord, 23 
Ala. 851. 

2. One dealing with an agent is bound, at his peril, to inform 
himself of the extent of the agent’s authority to bind his 
principal. Authority to sell, and to canvass for the sale of 
sewing-machines, does not, per se, confer the power to pur- 
chase or hire a horse or mule, to aid the agent’s locomotion, 
and thus fasten a liability on the principal for the purchase 
‘age or hire. This depends on the terms of the contract, 

y which the agent was employed. The law does not pre- 
sume the agent, in such service, is clothed with authority to 
bind his principal by such contract.—1 Brick. Dig. 55, $s 35, 
36; McCreery v. Slaughter, at the present term. 

3. Nor does the doctrine of ratification, by receiving the 
products or profits of the agency, apply to such a case as 
this, if the agent was without authority to bind his principal 
in the matter of procuring the mule. If the contract was, 
that the agent should furnish his own horse or mule, then 
no implication arises against the company, from the act of 
receiving the profits or proceeds of the agent’s services. 
Even if the rule did apply, then ratification by the principal 
could not be presumed, without kaowledge of the source, 
and circumstances under which the money was earned and 
realized.— McGowen v. Garrard, 2 Stew. 479; Alderson v. 
Harris, 12 Ala. 580; 1 Brickell’s Dig. 59, $ 98; Powell v. 
Henry, 27 Ala. 612. - 

The Cireuit Court erred in each of the charges given. 
The judgment js reversed, and the cause remanded. 


Hammett ¢. Brown. 


Action on Common Counts. 


1. When principal may maintain action against agent, for money had and 
received.—As a general rule, the principal can aot maintain an action against 
his agent. for money collected and not paid over, without a previons demand; 
but this rule does not apply, where the agent denies his liability, or otherwise 
shows that a demand would have been fruitless. 

VoL, LX, 
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2. Charge to jury; rule of construction.—Instructions to the jury must be 
construed in connection with the evidence; and if, when so construed, they 
are correct, their incorrectness, as applied to a different state of facts, is not a 
reversible error. 

3. Charge withdrawing evidence from jury,—A charge requested, which with- 
draws from the consideration of the jury any evidence, however weak or in- 
conclusive it may be, may properly be refused. 

4. Abstract charye.—To authorize a reversal on account of an abstract 
charge, the record must show that it misled the jury, to the prejudice of the 
appellant. 


ApprEaAL from the Cireuit Court of Blount. 
Tried before the Hon. Louis WYETH. 


Rice, Jones & Wiiey, for appellant, cited Sally v. Capps, 
1 Ala. 122; Farrow v. Riggs, 30 Ala. 261; Stewart & Pratt 
v. Frazier, 5 Ala. 114; Jarrell v. Lillie,40 Ala. 271; Lehman, 
Durr & Co.v. Warren & Burch, 53 Ala. 5385; 1 Brickell’s 
Digest, 872, § 965. 
‘ 
Inzer, Hamini & Dickinson, contra. 


BRICKELL, C. J.—The action was commenced by the 
appellee, and the complaint contains only the common 
counts in assumpsit. The pleas were the general issue, pay- 
ment, and set-off. The bill of exceptions contains all the 
evidence ; and itis apparent that the controversy, in the 
court below, was narrowed to the single inquiry, whether 
the defendant had, as the agent of the plaintiff, collected a 
claim of which the plaintiff was the beneficial owner, and 
which he had left with the defendant for collection, against 
the Louisville & Nashville Railroad Company. The Circuit 
Court charged, that if the defendant had collected the money 
on the claim, the plaintiff was entitled to recover it. The 
error of the charge, now asserted, is, that.a principal cannot 
sue his agent, for money collected, without having first re- 
quested or demanded payment of it, and it entitled the 
plaintiff to a recovery without evidence ef such demand. 
The principle is correct, and has its foundation in the cor- 
responding duties of the relation of principal and agent. 
The principal cannot place the agent in default, subject him 
to an accusation of infidelity, and to the costs and vexation 
of suit, unless he first demands of the agent a performance 
of his duty. But, if the agent denies his liability to the 
principal, or otherwise shows a demand would have been 
fruitless, the law relieves the principal from the duty of 
making it. 

Instructions to a jury, given on the trial of a cause, must 
be construed in connection with the evidence; and instruc- 
tions may be correct, when read in the light of the particu- 
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lar facts, which would be erroneous under a different state 
of facts. In the present case, if there had been no other 
evidence, than that tending to show the defendant had col- 
lected the money of the plaintiff, the charge given would be 
erroneous ; for, without some evidence of a demand, the de- 
fendant would not have been in default. But, the defendant 
denying the fact of the collection of the money, and limit- 
ing his defense to the fact of collection, no evidence of a 
demand was necessary.—Stewart v. Frazier, 5 Ala. 114. 

The charge requested by the defendant excluded from the 
consideration of the jury all the circumstantial evidence, 
which tended to show that he had collected the money. A 
court does not err, in refusing an instruction which with- 
draws legal evidence, however inconclusive or weak it may 
be, from the consideration of the jury. 

If, as is now insisted, the charge given on the request of 
the plaintiff was abstract—unsupported by evidence, and 
directing the attention of the jury to an immaterial inquiry ; 
to authorize a reversal, it must appear the jury were thereby 
misled, to the prejudice of the appellant.—1 Brick, Dig. 336, 
$11. It seems to us, that directing the attention of the jury 
to the inquiry, whether the plaintiff had or not collected the 
money of the railroad company, could not possibly have 
worked any injury to the defendant. 

Let the judgment be aflirmed. 





Wood v. Montgomery. 


Action for Use and Occupation of Land. 
n, 


1. Real estate belonging to partnership.—When the title to real estate is con- 
veyed to a partnership, although « court of equity will sometimes treat it as 
partnership assets, yet, at law, the several partners hold it as tenants in 
common. 

2. When tenant in common may maintain action for use and oceupation.—Where 
there has not been a joint letting of lands held by tenants in common, each 
tenant may maintain a separate action for his proportionate part of the 
amount due for the use and occupation. 

3. Sale of decedent's lands, under probate decree; conveyance to purchaser, 
without report of payment of purchase-money.--When lands are sold by an exec- 
utor, under a decree of the Probate Court, and the sale is reported and con- 
firmed, and a conveyance is executed by the executor to the purchaser, recit- 
ing therein the payment of the purchase-money ; the conveyance will not be 
held void, in an action brought by the purchaser against a stranger, because 
the paymeut of the purchase-money was not reported to the court, and an 
order obtained for the execution of the deed. 

4. Error without injury in charge to jury. —When the bill of exceptions shows 
VoL. LX. 
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that the plaintiff, on the trial below, proved a clear legal title in himself, enti- 
tling him to recovery, the judgment in his favor will not be reversed, because 
the court instructed the jury that an equitable title would support his action. 


Apprat from the Cireuit Court of Blount. 

Tried before the Hon. Louis WYETH. 

This action was brought by George W. Montgomery, 
against Edmund N. Wood, to recover for the use and occu- 
pation of a town lot in Blountsville, in which the plaintiff 
claimed an undivided half interest; and was commenced on 
the 28th June, 1875. The defendant pleaded, “in short by 
consent,” Ist, the geneyal issue ; and, 2d, payment to Rob- 
ert B. Montgomery, with an averment that he used and oc- 
cupied the premises under a contract with said R. B. Mont- 
gomery, and that plaintiff and said R. B. Montgomery held 
them as partners; and issue was joined on both of these 
pleas. On the trial it appears, as the bill of exceptions 
shows, that the lot. had belonged to one Locke Beeson, 
since deceased, and was sold by his executor, but at what 
time is not stated, under an order of the Probate Court; at 
which sale, the plaintiff became the purchaser ; and the sale 
having been reported to the court, and confirmed by it, some 
time during the year 1859, the executor executed a convey- 
ance of the land to G. W. & R. B. Montgomery as partners, 
reciting therein the payment of the purchase-money. In 
reference to this purchase and deed, the plaintiff testified, 
that he made the purchase in his own name, and afterwards 
agreed to let said R. B. Montgomery, who was his brother 
and partner, have a half interest in it; that he paid the 
purchase-money with funds belonging to the partnership, 
and took the conveyance in the name of G. W. & R. B. 
Montgomery after the dissolution of the partnership, but 
before the partnership accounts had been adjusted. The 
defendant objected to this evidence, “ on the ground that it 
was illegal and irrelevant,” and reserved an exception to the 
overruling of his objection. 

The plaintiff offered in evidence the last will and testa- 
ment of said Locke Beeson, and its probate; the executor’s 
application for the sale of the lands; the order of sale; the 
executor’s report of the sale, in which it appeared that the 
plaintiff was the purchaser; the order of the court confirm- 
ing the sale, and the executor’s deed to G. W. & R. B. Mont- 
gomery. None of these papers are set out in the record ; 
but the bill of exceptions recites, that the will conferred no 
power of sale on the executor, and that the executor had 
never reported the payment of the purchase-money to the 
court, nor had the court ordered him to make a conveyance 
to the purchaser. “ After this evidence had all gone to-the 
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jury, the defendant moved the court to exclude it, because 
the purchase-money had never been reported paid, and the 
said Piobate Court had never ordered the executor to make 
a conveyance of said land, and the legal title to said lot was 
still outstanding in the heirs or devisees of said Locke Bee- 
son, deceased.” The court overruled the objection, and the 
defendant excepted. 

“The plaintiff testified, also, that said firm went into the 
possession of said lot under said purchase, and remained in 
possession thereof until the dissolution of said firm, which 
took place some time during the year 1862; that he then 
went out of possession, and said R. B. Montgomery re- 
mained in the possession, under a verbal agreement to pay 
him $75 per annum for one-half of the rent; that said R. B. 
Montgomery remained in possession of the same, or a por- 
tion of said lot, until his death in March, 1874; that the de- 
fendant went into the possession of the store-house on the 
lot about the 10th August, 1872, and remained in possession 
until May, 1874; that he notified the defendant, before he 
entered on the premises, that he owned one-half the lot, and 
that his half of the rent must be paid to him, and to no 
other person ; and that one-half the rent was worth $75 per 
annum.” The defendant testified, as a witness for himself, 
“that said notice was given him by plaintiff in January, 
1872; that he afterwards rented and occupied another house 
for several months, during which time the store-house on 
said lot was occupied by said R. B. Montgomery and one 
Gilmer, as meréantile partners; that on the i0th October, 
1872, he bought out their stock of goods, and rented the 
store-room and counting-room from said R. B. Montgomery, 
for $75 per annum, and went into possession under said con- 
tract, and not otherwise ; that said R. B. Montgomery, after 
the expiration of one year, retained the use of the counting 
room, and defendant was to pay $60 per annum for the store- 
room alone; and that he paid the agreed rent of said prem- 
ises, as stipulated, to said R. B. Montgomery before the 
commencement of this suit.” 

“The foregoing being the substance of all the evidence 
adduced, the court charged the jury, of its own motion, as 
follows: ‘If the jury believe, from the evidence, that the 
plaintiff, before and during the period described in the com- 
~ had a half interest in the lot therein described, with 

. B. Montgomery, it does not matter whether he was joint 
tenant, tenant in common, or part owner thereof, nor whether 
he held such interest by a legal or an equitable title ; and if 
plaintiff gave the defendant notice, prior to August, or Oc- 


tober 1872, to pay his part of the rent of the store-room on 
Von. 1X. 
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the lot to him, and not to pay the same to any one else, if 
he occupied said store-room ; and that defendant, after re- 
ceiving this notice, did occupy the said store-room,—then 
the plaintiff was entitled to recover one-half of the reasona- 
ble value of the use and occupation of said store-room, 
during the time defendant occupied the same, with interest 
from the time the same became due. That, if the jury be- 
leived, from the evidence, that the lot was bid off by the 
plaintiff alone, at the sale of the lands of Locke Beeson, 
deceased, and was afterwards paid for by said late firm of 
G. W. & R. B. Montgomery ; then the plaintiff had an equi- 
table title to a one-half interest in said lot, and could recover 
in this action on that equitable title.” These charges, to 
which the defendant excepted, are now assigned as error, 
with the rulings of the court on the evidence, as above stated. 


C. F. Hamm, for appellant, cited Bonner v. Greenlee’s 
Heirs, 6 Ala. 411 ; Lightfoot v. Lewis, 1 Ala. 475; 1 Brickell’s 
Digest, 335, § 3; Gunter v. Leckey, 30 Ala. 591. 


JoHn W. INzZER, contra. 


STONE, J.—While a title to real estate, made to a part- 
nership, will, in some circumstances, be treated as partner- 
ship assets in a court of equity, in a court of law the mem- 
bers of the partnership hold such real estate only as tenants 
in common.—Henry v. Parmer, at last term ;2 Brick. Dig. 
303, § 55; Lang v. Waring, 25 Ala. 625. 

2. In cases where there has not been a joint letting of 
lands held by tenants in common, either tenant may main- 
tain a separate action for his proportion of the sum due for 
use and occupation, or for a trespass or wrong done to the 
freehold or possession.—2 Brick. Dig. 340, $$ 165, 168, 169 ; 
1 Chitty’s Pl. 65, 191. 

3. The land, or lot, for the occupation of which the pres- 
ent action was brought, was purchased at executor’s sale, 
made under an order of the Probate Court. The sale was 
reported by the executor to the Probate Court, and the sale 
confirmed. The sale was on credit. Subsequently the 
executor made conveyance of title to G. W. & k. B. Mont- 
gomery, reciting in the deed that the purchase-money had 
been paid. It is contended for appellant, that, inasmuch as 
there was no report made that the purchase-money had been 
paid, and no order of the Probate Court, directing title to 
be made, the executor’s deed did not vest title in the pur- 
chasers, but left it in the heirs. We think this argument 
unsound. Should a conveyance be made when the purchase- 
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money has not been paid, we will not say those interested 
in the estate, as distributees or creditors, could not, if need 
be, have redress. That is not this case. Here, a stranger, 
having no visible interest in the estate, seeks, in a collateral 
proceeding, to defeat the operation of the deed. Not be- 
cause the purchase-money had not been paid. That is 
neither proved nor averred. The recital in the deed admits 
payment, and thus estops the executor to deny it. The sole 
ground is, that the executor had not reported that fact to 
the court, and obtained an order to make title, before he ex- 
ecuted the deed. While we admit this was an irregularity, 
it does not avoid the conveyance. 

4. Under these views, it was the duty of the Circuit Court 
to instruct the jury, that plaintiff had shown a legal title to 
the lot in himself, as tenant in common with the heirs of 
R. B. Montgomery. The charge of the court, that an equi- 
table title in plaintiff would support his action, whether 
right or wrong, could not possibly have injured the de- 
fendant. 

The judgment of the Circuit Court is aflirmed. 


Dugger et al. v. Tayloe et al. 


Bill in Equity by Infant Heirs at Law, to enforce Vendor's Lien 
on Lands sold by Administrator under Probate Deciee, and set 
aside Decree for Conveyance to Purchaser. 


1. When heirs or distributees may maintain bill in equity, against debtays of 
estate.—The general rule is, that neither creditors, distributees, nor legatees 
can maintain a bill in equity against debtors of the estate, to subject the debts 
to the satisfaction of their demands; and if there is an exception to this gen- 
eral rule, where a debtor has, by fraud and misrepresentation, induced the ad- 
ministrator to accept worthless notes and bonds in payment of a debt, and the 
administrator is insolvent, the complainants must show the existence of a debt 
which the administrator himself could recover. 

2. Sale of land by administrator, under probate decree; vendor's lien, as 
against sub-purchaser.—A sub-purchaser of lands sold by an administrator un- 
der a probate decree, who contracts with the original purchaser for a portion 
of the lands, is not a debtor of the administrator, nor of the estate: if the ad- 
ministrator or heirs attempt to subject the lands so bought by him to the pay- 
ment of the original purchase-money, an equity at once arises in his favor to 
have the other lands first subjected ; and if the beirs have released the origi- 
nal purchaser from all liability on account of his purchase, with a reservation 
of the right to assert against the sub-purchaser their title to the lands bought 
by him, they can not assert against him a vendor's lien for any portion of the 
original purchasé-money,. 

3. Same ; decree ordering conveyance to purchaser.—When lands are sold by 
a ~~ anaanna under a probate decree, for equitable division, the title of 

OL. LX. 
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the heirs or devisees is not divested, until the purchase-money has been paid, 
and a conveyance has been executed to the purchaser under the decree of the 
court, which decree may be rendered on the application either of the admin- 
istrator or of the purenaser (Code of 1876, § 2468); and when the application 
is made by the purchaser, although notice to the heirs is not necessary, notice 
to the administrator is indispensable: and a decree rendered without notice to 
him is absolutely void, at law as well as in equity. (Overruling Dugger v. 
Tayloe, 46 Ala. 320.) 
a 

Appgat from the Chancery Court of Hale. 

Heard before the Hon. A. W. Ditzanp. 

The bill in this case was filed on the 31st October, 1873, 
by Hobart C. Dugger and Mrs. Alice V. Sprague, who sued 
by her husband as her next triend, two of the children and 
heirs-at-law of Henry Dugger, deceased ; against Henry A. 
Tayloe, Willis P. Bocock, and Robert L. Maupin; and 
against Mrs. Alice G. Dugger, the widow of said decedent, 
who was sued individually, and as administratrix of the 
estate of John W. Dugger, one of their children, and as 
guardian of the complainants; and against the other sur- 
viving children of said Henry Dugger. It sought to vacate 
and set aside a decree, rendered by the Probate Court of 
Marengo county, on the 21st March, 1868, by which a con- 
veyance of certain lands, which had been sold by said ad- 
ministratrix of‘ Henry Dugger's estate, under a former order 
or decree of said court, was ordered to be made to said Willis 
P. Bocock, as the purchaser at that sale; and to enforce a 
vendor’s lien on a portion of the lands, containing one hun- 
dred and ninety-six acres, which was in the possession of 
said Tayloe and Maupin. 

Henry Dugger died, intestate, in 1852, at his residence in 
said county of Marengo, in that portion of the county which 
now forms a part of Hale county; and left him surviving, as 
his heirs-at-law and the distributees of his estate, his widow 
and eight children, whose names, ages, residences, deaths, 
&e., were stated in the first paragraph of the bill, showing 
that all parties interested in his estate were brought before 
the court. The said decedent died seized and possessed of 
a certain tract of land in said county, embracing the lands 
involved in this, suit, which were described in the bill as 
“the south-east quarter of section thirty (30) and all of sec- 
tion thirty-one (31) lying north of the Selma and Meridian 
railroad, all in township eighteen (18), range four (4), east, 
containing one 8 | and ninety-six acres, more or less ;” 
which lands descended to his children as heirs-at-law, free 
from any claim of dower on the part of the widow, who had 
by contract released her right of dower. Letters of admin- 
istration on his estate having been granted to the widow, 
but at what time does not appear by the record, she filed 
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her petition in the Probate Court of said county of Marengo, 
on the 3d September, 1860, asking an order to sell all the 
lands, for the purpose of making an equitable division, or 
distribution, among the heirs. The order of sale was 
granted on the 22d October, 1860, and the lands were sold 
under the order on the 19th “November following. The sale 
was reported to the court by the administratrix on the 12th 
January, 1861, stating in her report that said Willis P. 
Bocock was the purciaser, and had given his notes for the 
purchase-money according to the terms of the sale; and the 
sale was confirmed by the court, at its April term, 1861. 
These facts were stated in the bill, but the petition, order of 
sale, report, &c., are no where set out in the bill or exhibits. 
After the close of the war, the heirs having brought an 
action at law to recover the lands, Bocock filed his petition 
in said Probate Court, on the 21st March, 1868, alleging that 
he had paid the whole of the purchase-money according to 
the terms of the sale, and had never received a conveyance 
of the lands, and asking that a deed might be executed to 
him under the order of the court. The court granted the 
order, on the same day the petition was filed, and appointed 
& commissioner to execute a deed to said Bocock; and a 
deed was executed to him accordingly. The heirs having 
failed in the action at law, they brought the case to this 
court by appeal; and the judgment of the court below was 
affirmed by this court, at its June term, 1871, as shown by 
the report of the case.— Dugger v. Tayloe, 46 Ala. 320. The 
bill in this case was afterwards filed. Its material allega- 
tions, on which equitable relief as to these matters is sought, 
are contained in the following paragraphs : 

4. “Said Alice G. Dugger was the administratrix of said 
Henry Dugger’s estate; and as such, on the 3d September, 
1860, filed her petition in the Probate Court of Marengo, 
from which her said letters of administration were derived, 
praying the order of said court to sell said lands, together 
with all other lands of said decedent, for distribution, the 
said estate being then free from debt; and on the 22d Octo- 
ber, 1860, said court ordered said lands to be sold; and on 
the 19th November, 1860, she so sold the same, and Willis 
P. Bocock became the purchaser of the whole of the lands 
belonging to said estate, including the land hereinbefore 
specifically named, at the price of $45.01 per acre, on a 
credit of one, two, and three years, with interest from date 
of sale. The said lands so sold and purchased by said 
Bocock amounted altogether to six hundred and forty acres, 
his bid amounting in the aggregate to the sum of $28,806.40 ; 


for which he executed his three notes, with F.S8. Lyon and 
Von. ux. 
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H. W. Reese as sureties, payable to Alice G. Dugger as ad- 
ministratrix of said Henry Dugger, deceased, dated the 19th 
November, 1860,” and payable on the 19th November, 1861, 
1862, and 1863, respectively ; “and said sale was reported 
by said Alice G. Dugger to said Probate Court on the 12th 
January, 1861, and was confirmed at the April term of said 
court, 1861; but no deed was made to the purchaser until 
some time thereafter, as hereinafter stated.” 

5. “ Although said Willis P. Bocock was the ostensible 
purchaser of the whole of said lands, yet, by some arrange- 
ment between him and said Henry A. Tayloe, made before 
or at the time of said purchase, said Tayloe obtained by the 
understanding with Bocock, the one hundred and ninety-six 
acres before mentioned, and undertook with said Bocock to 
pay the purchase-money for the same at the rate aforesaid, 
and said Tayloe went into, and has since had the possession 
thereof.” ‘Said Maupin having, for some years past, resided 
on the land with said Tayloe, as part of his family, has par- 
ticipated with said Tayloe in the occupation of, and plant- 
ing on the same; but your orator and oratrix do not know 
upon what terms said Maupin participated with said Tayloe 
in the possession of said lands.” 

6. “ Neither said Bocock, nor any one else, has ever paid 
the purchase-money evidenced by said notes, or any part 
thereof, according to the terms of his purchase, or in any 
manner, except as hereinafter stated; and the purchase- 
money for said one hundred and ninety-six acres, with inter- 
est thereon, remains unpaid.” 

7. “Said Bocock took up the said two notes first fallin 
due, with Confederate States treasury-notes ; and the coll 
note last falling due he took up, by handing over to Mrs. 
Alice J. Dugger bonds of the Confederate States. Your 
orator and oratrix, who were then infants, state, upon infor- 
mation and belief, that Bocock and the defendant Henry A. 
Tayloe together urged the said Alice G. Dugger to accept 
said Confederate notes and bonds in payment of said Bo- 
cock’s notes, at a time when all her children who were of 
age were absent from home; and the said Alice G. received 
sach Confederate notes for the note first falling due, without 
remonstrance ; she reluctantly yielded, and received the Con- 
federate notes for the note secondly falling due; but, when 
they urged her to accept the said treasury-notes, or Confed- 
erate bonds, for the last note, she peremptorily refused to 
accept said Confederate notes and bonds, which were then 
really almost worthless, in payment of said note, and for a 
long time continued to refuse, and sent the said Bocock and 
Tayloe away without taking the offer. But she had great 
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confidence in and esteem for said Bocock and Tayloe, who 
were her neighbors, and were men of high character; and 
they brought great pressure to bear on her, to induce her to 
take Confederate notes and bonds. They represented to her 
that, if she refused to take Confederate money in payment 
of said note, she would be ‘ruinously taxed by the Confed- 
erate government, and would be made to pay the tax in gold; 
and they, or one of them, reported her refusal to the Con- 
federate tax-collector, who called on her, and told her he was 
informed of her refusal; and finally, under great pressure, 
under protest, and unwillingly, said Alice G. Dugger very 
reluctantly yielded, and took said Confederate bonds, and 
gave up to said Bocock said last note. The sons of said 
Alice G. Dugger, then of age, were absent in the army.” 

8. ‘Said Alice G. Dugger never would, and never did, re- 
port to said Probate Court of Marengo that the purchase- 
money for said lands, so sold by her as administratrix, had 
been paid, but purposely abstained from so doing; and 
shortly after the war ended, your orator and oratrix, then in- 
fants, with the other heirs-at-law of said Henry Dugger, de- 
ceased, and said Alice G. Dugger, brought their action at 
law, in the nature of an action of ejectment, to recover said 
six hundred and forty acres of land; and anticipating that 
said Bocock would make some effort to obtain a conveyance 
of said lands from said Probate Court, your orator and ora- 
trix, with said W. W. Dugger and L. W. Dugger, filed their 
protest, or caveat, in said court, on the 12th May, 1866, pro- 
testing against and objecting to any confirmation of the sale, 
or order to make titles, on the ground that the sale was 
without any valid or lawful order of said court, and that 
said sale was unauthorized and void, and that the entire pur- 
chase-money had never been lawfully paid.” 

9. “After the filing of said protest, or caveat, and while 
said actiog was pending in the Circuit Court of Marengo by 
the heirs-at-law of said Henry Dugger, deceased, and Alice 
G. Dugger asa purchaser of the interest of one of said 
heirs, against said Bocock and Tayloe, said Bocock did, for 
the express purpose of defeating said action at law, on the 
2ist March, 18638, file his petition in the Probate Court of 
Marengo, a copy of which is hereunto attached, as a part of 
this bill, marked ‘ Exhibit B;’ wherein he represented and 
stated, that he had paid the whole purchase-money for said 
lands, when in fact he had never paid it, nor any part thereof, 
otherwise than in Confederate States treasury-notes and 
bonds, as already herein set forth in detail; and further set- 
ting forth in his petition, that said Alice G. Dugger had not 
remented such payment, though more than a reasonable time 
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had elapsed for her to have done so; and praying that an 
order for a conveyance of said lands to him might be made. 
And said Probate Court, notwithstanding said protest and 
caveat filed by said heirs long , before that time, and which 
was then on file, and without notice to the administratrix, or 
to any of said heirs, and without the knowledge by them of 
said application, and upon ex-parte proof made by said Bo- 
cock, did appoint H. A. Woolf, a brother of the judge of 
said court, and an entire stranger to the estate, having no 
interest therein, or knowledge of the affairs thereof, to exe- 
cute titles to said Bocock; and said Woolf, in compliance 
with said order and decree of said court, made conveyances 
of said lands to said Bocock, without notice to, or knowl- 
edge by the administratrix. Said petition was filed by Bo- 
cock, and said decree for titles to him was rendered, in va- 
cation, and on Friday, when there was no regular or ad- 
journed term of said court. The decree was rendered on the 
same day the petition for titles was filed, and your orator 
and oratrix insist that said decree for titles is void; and said 
proceedings were had without notice to, or knowledge by 
the said heirs, or to their counsel, whose name was indorsed 
on the caveat filed by him as their attorney of record, of any 
of the proceedings; and the said action at law by the heirs 
was defeated by the production of said conveyance, on the 
ground that the remedy was by direct proceedings in chan- 
cery to impeach said order or decree.” 

10. “After said Bocock had obtained said conveyance, to- 
wit, on the 11th June, 1868, he and the said Alice G. Dug- 
ger, W. W. Dugger, R. W. Dugger, L. W. Dugger, and your 
orator and oratrix, who were then infants, entered into a 
compromise respecting so much of said land as was embraced 
by said sale, except the one hundred and ninety-six acres 
sought to be subjected by this bill, and of the money due 
therefor ; a copy of which contract is hereunto appended as 
a part of this bill, marked ‘Exhibit C;’ and your orator 
and oratrix, since they have become of age, have ratified, 
and do ratify said compromise; but the rights of your ora- 
tor and oratrix, respecting said one hundred ninety-six acres 
of land, are not touched by said agreement, but are expressly 
excepted therefrom; and upon effecting said compromise, 
said action was restricted to said one hundred and ninety- 
Six acres.” 

11. At the April term, 1864, of said Probate Court of Ma- 
rengo, Mrs. Dugger “ made what purports to be a final set- 
tlement of her administration of said estate, and charged 
herself, or was charged, with the whole of the purchase- 
money of said six hundred and forty acres of land, as so 
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much lawful money ; and it nowhere appeared in the record 
of said settlement that she had only taken Confederate notes 
and bonds. On said pretended final settlement, she was 
charged with a balance of $40,170.40, after due credit for all 
debts of the estate, which she had in fact paid before said 
sale, and for all costs, charges, and expenses of administra- 
tion, leaving that sum for distribution among the heirs ; and 
the decree of said court,” a copy of which is appended as an 
exhibit, “recites that the distributive share of each of said 
heirs and distributees is one-eighth of said sum ; which said 
sum of $40,170.40 is, to the extent of $37,220.14, composed 
of said land-money, and the sum of $3,804.72, interest 
thereon to the time of said pretended settlement, charged 
against said administratrix.” 

12. L. W. Dugger, R. H. Dugger, F. E. Dugger, and W. 
W. Dugger were of lawful age when said decree was ren- 
dered ; and the bill charges, on information and belief, that 
they “did not question, but abided by said decree, nor have 
they claimed or received anything thereunder; but your 
orator and oratrix were then infants, and do not consent to 
the abandonment of their rights to the purchase-money of 
said one hundred ninety-six acres of said land, or to look to 
their mother therefor, to the exoneration of said land. Said 
decree further recites, that said Alice G. Dugger was then 
guardian of your orator and oratrix, who were then minors, 
and had charged herself with their respective shares; but 
she never in fact received said sums, and no final decree is 
rendered in her favor as their guardian, against her as ad- 
ministratrix, for said sums; and your orator and oratrix in- 
sist that said decree was not final as to their rights,—merely 
reciting that it appears, by reference to her accounts as guar- 
dian, that she had charged herself as guardian with said 
sums.” 

13-14. Complainants “have never sought to enforce said 
decree against said Alice G. Dugger, and have never assented 
to the receipt of said Confederate notes and bonds, and have 
never received any part of them, nor derived any benefit 
from them.” They were minors when said decree was ren- 
dered. Mrs. Dugger, and the sureties on her bond as guar- 
dian, “are unable to respond to said decree.” 

15. On the sale of said lands by the administratrix, “said 
Bocock and Tayloe each went into possession of his portion 
of the same,—said Tayloe going into possession of said one 
hundred and ninety-six acres, and said Bocock of the remain- 
der of said lands; and said Tayloe’s possession has since 
been retained by him alone, or in conjunction with said 


Maupin. Your orator and oratrix have but imperfect knowl- 
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edge or information of the exact arrangement by which said 
Tayloe obtained the same, or whether he has the same in 
his own name, or in the name of some other person; and 
they pray that said Bocock, Tayloe and Maupin may answer, 
and set forth how and in what manner the same was acquired, 
and is held by them, or either of them; and what said Tay- 
loe and Maupin, and each of them, paid for it, and in what 
sort of money or currency ; and your orator and oratrix state, 
upon information and belief, that the Confederate currency 
and bonds, with which said Bocock took up his notes, was 
furnished by said Tayloe, to the amount of the purchase- 
money of said one hundred and ninety-six acres; and that 
said payment, though made in Bocock’s name, was in fact, 
to the extent of the amount due for said one hundred and 
ninety-six acres, made by said Tayloe.” 

16. “Said Tayloe paid nothing for said lands, except Con- 
federate money and Leute, which were not a valuable con- 
sideration as against your orator and oratrix, who were then 
minors ; and they further say, that said Tayloe well knew 
that said Bocock had paid only Confederate notes and bonds 
for said lands; and they charge, on information and belief, 
that he participated with said Bocock in said wrong and 
injury to your orator and oratrix ; and they show that said 
Maupin is the son-in-law of said Tayloe, and lives with him— 
that he married the daughter of said Tayloe in 1864, or 1865, 
and that he has no title to said lands, and is not a purchaser 
for value, and acquired whatsoever rights he may have with 
full knowledge or notice that nothing but Confederate notes 
and bonds had been paid for said lands.” 

The 17th (and last) paragraph of the bill alleged that 
Tayloe was insolvent, that the lands were wholly insufficient 
to pay the amount due to the complainants, and that an 
application of the rents and profits to their demand was 
necessary for their security ; and the prayer for relief was 
added, as follows: ‘To the end therefore that an account 
may be taken of the amount due to your orator and oratrix 
respectively, as their several portions of the money arising 
from the sale of said one hundred and ninety-six acres of 
land, as heirs-at-law of said Henry Dugger, deceased, and as 
heirs-at-law of said John W. Dugger, deceased; and that 
the payment of the same may be enforced against said one 
hundred and ninety-six acres of land, and against the rents 
thereof, to accrue from the filing of this bill; and that said 
lands may be sold therefor, and that the decree for titles to 
said Bocock, and the deed made thereto, may be held void, 
or, if not, that it may be set aside, or held to be subordinate 
to the lien of your orator and oratrix; and that your orator 
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and oratrix may have such other and further relief, as may 
seem proper, and as justice may require,” &e. 

The compromise, or release, mentioned in the 10th para- 
graph of the bill,is in these words: “This agreement, made 
and entered into this 11th day of June, 1868, by and between 
Willis P. Bocock of the first-part, and Alice G. Dugger, W. 
Waverly Dugger, Reuben H. Dugger, L. White Dugger, 
Alice V. Dugger, and Hobart C. Dugger, parties of the second 
part, witnesseth: That in full and final compromise and 
settlement of the claims between the parties aforesaid, touch- 
ing and concerning their claims and rights in and to the 
lands hereinafter mentioned, and of the suits between them 
in respect thereto, and of the damages, rents, and mesne 
profits, the said parties of the second part hereby agree to 
execute a deed, and thereby grant and convey unto the said 
party of the first part a good title in fee simple to a certain 
parcel of land described as the south-west quarter of section 
thirty-one (31), in township eighteen (18), range four (4), and 
three-eighths of the north half of the same section, to be 
taken off the southern part of said half section, by a line 
running east and west across the entire section; all situate 
and being in the county of Hale, State of Alabama. And 
the said Willis P. Bocock agrees to execute, together with 
his wife, a deed of conveyance, and thereby release and for- 
ever relinquish to the parties of the second part all right, 
title, and claim of himself and wife, in and to the residue of 
the said north half of section thirty-one (31), saving and ex- 
cepting so much thereof as lies north of the Selma and Me- 
ridian railroad, which is claimed by one Henry A. Tayloe, 
and amounts to thirty-six and 43-100 acres, or thereabouts ; 
but the said party of the first part is to retain possession of 
the said land, free of rent, until the first day of January next, 
or until the crop growing thereon shall be gathered + and the 
said party of the first part further agrees to pay to the said 
Alice G. Dugger the sum of two thousand dollars, for the 
benefit of the parties of the second part. And the party of 
the first part is hereby discharged from any and all claims 
which the parties of the second part, or any or either of 
them, may have against him, for any use and occupation of, 
or trespass to any lands ever owned by the parties of the 
second part, or either of them, winether the same were used 
and occupied by him or by any other person. But nothing 
herein contained shall in any manner impair or affect any 
right, title, or claim, of any or either of the parties of the 
second part, to any lands in the possession of said Henry A. 
Tayloe, or to rents and damages for the use thereof by said 


Tayloe, or to any action pending against said Tayloe. And 
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Alice V. Dugger and Hobart C. Dugger being minors under 
the age of twenty-one years, the parties of the second part 
further covenant and agree that the said infants shall, as 
they respectively become of age, or within a reasonable time 
thereafter, fully ratify and confirm any deed executed by 
them, or either of them, under this agreement. And it is 
hereby further stipulated and agreed, by and between all the 
parties aforesaid, that the lands which are to be conveyed as 
aforesaid, by the party of the first part and his wife, shall 
remain bound for the fulfillment of the several matters and 
things to be done and performed by the parties of the second 
part, or any or either of them; and the party of the first 
part shall, and he hereby retains a lien thereon, for his in- 
demnity, notwithstanding any deed he may execute in rela- 
tion thereto. In testimony whereof,” &c. 
The defendants demurred to the bill, for want of equity, 
on the following grounds: 1. “That it is an attempt, in a 
collateral proceeding, to impeach a final decree of the Pro- 
bate Court of Marengo county,—a court having jurisdiction 
in the matter of the sale of the lands in said bill described.” 
2. “That it shows that the lands in said bill mentioned were 
sold under a decree of the Probate Court of Marengo county,— 
a court having jurisdiction in the premises; that a petition 
for said sale was duly presented and filed in said court, set- 
ting forth the grounds of said sale, as required by law; and 
the jurisdiction of said court for said purpose thereby 
attached, and said decree was conclusive, and can not be 
collaterally impeached.” 3. “That it shows that the purchase- 
money for said land was paid by the purchaser, and received 
and accepted by the administratrix in said bill mentioned ; 
and that said purchase-money was, on tbe final settlement 
of said administratrix, under a decree of the said Probate 
Court of Marengo, distributed among the several distributees 
of said estate of Henry Dugger, deceased; and that the 
guardian of complainants received and charged herself, as 
such guardian, with the amounts of the shares of the com- 
plainants respectively ; and complainants fail, in said bill, to 
offer to refund the same, or the value thereof.” 4. “That it 
shows on its face, and in ‘Exhibit D’ thereto attached, that 
Alice G. Dugger, the administratrix therein mentioned, made 
a final settlement of the estate of her intestate in 1864, and 
was discharged in the Probate Court of Marengo county; at 
which settlement, complainants were represented by guar- 
dians ad litem ; and said bill fails to make any allegation of 
‘fraud, or to show any excuse why said final settlement was 
not appealed from.” 5. “Said bill shows on its face that com- 
plainants had a full, adequate, and complete remedy at law.” 
(33) 
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The chancellor sustained the demurrer, on the fourth 
ground specially assigned, and dismissed the bill; and his 
decree is now assigned as error. 


SmirH & Rovusac, for appellants.—1l. The bill does not 
seek to set aside the decree for the sale of the lands, but, 
admitting its validity, seeks to enforce a vendor’s lien on the 
land for the unpaid purchase-money. Until the purchase- 
money is paid, there remains in the vendor a lien on the 
land for its security ; and a court of equity enforces it on the 
principles which apply to trusts.—2 Story’s Equity, § 1217, 
note 4; Foster v. Trustees of Atheneum, 3 Ala. 302; 5 Porter, 
452; 50 Ala. 379; Hutton v. Williams, 35 Ala. 503; JlcIntosh 
v. Reid, 45 Ala. 460. The law enforces the lien in favor of 
an adult vendor, who, in the exercise of his free will, with 
the capacity to make his own contracts, has sold and con- 
veyed by absolute deed, retaining no security for the pur- 
chase-money ; a fortiori, it would seem, the court ought to 
interfere to protect the rights of helpless infants. The title 
to the lands vested in the complainants, instantly and abso- 
lutely, on the death of their ancestor; and it could only be 
divested, during their infancy and incapacity, by the action 
of some judicial tribunal, clothed with the power to do so 
in certain cases, and for certain specified purposes; and 
when that power is exercised by the court in any given case, 
an equitable lien for the purchase-money exists in their 
favor, until full payment is made. 

2. Under the allegations of the bill, the purchase-money 
has not been paid. The land was sold in !860, before Con- 
federate currency had any existence, and hence it could not 
have been in the contemplation of the parties to the sale.— 
Cameron's Adm’r v. Hudgens, 50 Ala. 379; Horn v. Lockhart, 
17 Wallace, 570. Nor are there any “special cireumstan- 
ces” in this case, as in 50 Ala. 379, supra. The sale was 
not made for the payment of debts ; in which case, the debts 
being paid, the distributees of the estate would have received 
an equivalent for their lands, and would have suffered no 
injury. It was made for distribution among the heirs ; the 
administratrix was the mere agent to conduct the sale ; and 
she had no more right to receive Confederate money, than 
she would have had tw receive $20 per acre, from a purchaser 
who had bid $50. 

3. But the bill shows that the administratrix did not vol- 
untarily accept the Confederate money and bonds—that, in 
fact, she accepted it under coercion and undue influence; 
under such circumstances that a court will relieve her from 


the consequences of the act. The ancient doctrine of the 
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common law, in regard to threats and duress, was adapted 
to a semi-barbarous state of society, and required proof of 
actual force, or a reasonable fear of death, mayhem, or loss 
of limb.—Co. Inst. vol. 1,482. But, in more modern times, 
adopting the ameliorations of the Roman Code, regard is 
had to the sex and age of the person, the relations existing 
between the parties, and all the circumstances by which they 
are surrounded ; and relief is granted in all cases, where 
-moral coercion, undue influence, abuse of confidence, fraud, 
or misrepresentation is shown.—Domat, pt. 1, book 1, tit. 18, 
$$ 2, 1245; Merlin, Ques. de Droit, tom. 4, 409; 2 Atk. 190; 
14 Vesey, 215; Adams’ Equity, 182-3; Boyd v. Hawkins, 
2 Tred. Eq. 304; Hatch v. Hatch, 9 Vesey, 296; Blackford v. 
Christian, 1 Knapp, 77; 4 Watts & Ser. 323; Chapman v. 
Hamilton, 19 Ala. 121; 26N. Y. 9; 5 Hill, 158; 2 Bay, 211 ; 
1 Story’s Equity, § 239. These authorities show, that the 
payment relied on would be set aside in equity, at the in- 
stance of the administratrix herself— Kennedy v. Kennedy, 
2 Ala. 571. 

4. The pretended payment was a devastavit, in which the 
purchasers actively and knowingly participated; and the 
administratrix being unable to respond, as the bill alleges, 
they are liable for the debt, and it may be enforced against 
the lands.—Harris v. Parker, 41 Ala. 624; Bondurant v. 
Thompson, 15 Ala. 202; Dean v. Rathbone, 15 Ala. 328; Wil- 
liams on Executors, 1105; 1 Beavan, 126; 2 Ired. Eq. 594; 
8 Wheaton, 421; Tiffany & B. on Trusts, 198. 

5. Even if Tayloe acquired title from Bocock, and is to be 
regarded as a sub-purchaser from Bocock ; yet, having notice 
of the facts on which the complainants’ rights are founded— 
not being entitled to protection as a purchaser for valuable 
consideration without notice—the lands held and claimed 
by him may be subjected to the vendor’s lien.—Morton’s 
Adm’r v. Underwood, 49 Ala. 419; S. C., 44 Ala. 686. But, 
under the allegations of the bill, he is not to be regarded as 
a sub-purchaser from Bocock: on the contrary, the bill 
shows that Bocock “was only the ostensible purchaser ”— 
that the purchase was made for the joint benefit of himself 
and Tayloe, under some private agreement between them ; 
that each furnished his proportion of the Confederate notes 
and bonds received by the administratrix, and each was an 
active participant in forcing them on her acceptance, under 
the circumstances detailed in the bill. 

6. Tayloe can claim no benefit from the compromise be- 
tween Bocock and the heirs, by which, for valuable consid- 

eration paid by Bocock, in partial reparation of the wrong 
done, he was released by the heirs from all further liability, 
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and the matters in controversy between them were equitably 
atjusted. But Tayloe was no party to that compromise 
and settlement, and tie heirs expressly reserved the right 
to proceed against him and the lands which he had bought. 
7. The probate order, or decree, under which a convey- 
ance was executed to Bocock, does not conclude these com- 
lainants. Such an order is not grantable as “of course.” 
t could only be properly granted in term time, on proof of 
the fact of payment, and after due notice to the parties 
interested in contesting the payment. Not having been so 
granted, it is void, and the complainants are not concluded 
by it.—Rev. Code, $$ 795, 1618; 3 Phil. Ev. (C. & H. Notes), 
pp. 922, 1289, note 639, and eases cited. 


J. T. Jones, contra.—l. The bill is filed, really and sub- 
stantially, for equitable relief against a settlement and decree 
of the Probate Court; and, since it fails to comply with the 
requirements of the statute (Rev. Code, $ 2274), it was 
properly dismissed.— Putlerson v. Harris, 48 Ala. —; Otis 
v. Dargan, 53 Ala. 17°. 

2. Independent of the statute, the bill is wanting in equity. 
Equity will not grant relief against a judgment at law, unless 
the party complaining can impeach it on grounds of which 
he could not have availed himself at law, or was prevented 
from doing so by fraud, accident, or the act of the opposite 
party, without any fault or negligence on his own part.—Cul- 
lum v. Casey, 1 Ala. 356; French v. Garner, 7 Porter, 552; 
Wilson v. Randall, 37 Ala. 76; Lee & Norton v. Ins. Bank, 
2 Ala. 21; Drew v. Hayne, 8 Ala. 488; 9 Ala. 120; 8 Porter, 
432; 6 Porter, 24. The complainants had an adequate rem- 
edy by appeal; and their failure to avail themselves of that 
remedy, for which they show no excuse, bars all equitable 
relief. They say they were minors at the time of" the final 
settlement by the administratrix ; but the record shows that 
they were represented by a guardian ad litem. Thev com- 
plain that the administratrix received payment of-the pur- 
chase-money in Confederate States notes and bonds; but 
this does not invalidate the payment, and they may hold 
her responsible ii good money.— Waring v. Lewis, 53 Ala. 
They complain, also, that they had no notice of Bocock’s 
application for a conveyance ; but this court has decided that 
no notice was necessary.—Dugyer v. Tayloe, 46 Ala. 350; 
also, Matheson v. Hearin, 29 Ala. 217; 6 Porter, 233. 

3. When the jurisdiction of the Probate Court, to order a 
sale of lands belonging to a decedent’s estate, has once 
attached, the sale is valid until set aside, and can not be 


collaterally impeached on account of errors or irregularities, 
VoL, Lx. 
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which would reverse it on appeal.—Wyman v. Campbell, 
6 Porter, 219; Satcher v. Satcher, 41 Ala. 26; Warnock v. 
Thomas, 48 Ala. 465; Bojfil v. Fisher, 2 Rich. Eq. 1; Rorer on 
Judicial Sales, 19. ; 

4. The acceptance of Confederate States bonds or money 
by the administratrix, under the facts alleged in the bill, 
does not avoid the payment on the ground of force or duress. 
Leeper v. Taylor, 47 Ala. 221; Ferguson v. Lowry, at June 
term, 1874. 

5. The chancellor’s decree being correct, the reasons on 
which it is founded are immaterial.—Stiles v. Lightfoot, 26 
Ala. 443; Cave v. Webb, 22 Ala. 583; Evans v. Gordon, 8 Por- 
ter, 142; Freeman on Judgments, § 2. 


BRICKELL, C. J.—The general rule ina court of equity 
is, that neither creditors, nor distributees, nor legatees, can 
maintain a bill against debtors of an estate, to subject debts 
they may owe to the satisfaction of their demands. There 
is a want of privity between them and the debtors, and it 
would introduce confusion in the administration of the as- 
sets, and displace the power of the personal representative. 
There are exceptions to the rule; as where there is collusion 
between the debtors and the personal representative ; or 
where he is insolvent, and there is just apprehension of loss, 
if he is permitted to collect them; or, as is said by Chan- 
cellor Kent, in Long v. Majestve,1 John. Ch. 306, “where 
there is some other special case not exactly defined.”—1 
Dan. Ch. Pr. 322-24 ; Story’s Eq. Pl. $§ 178, 227, 514. ' 

The averments of the present bill are not of collusion be- 
tween the personal representative and the debtor, but of 
fraud practiced on her, and misrepresentation to her by the 
debtor; whereby she was induced to part with the evidences 
of the debt, and to accept in payment Confederate treasury- 
notes, and Confederate bonds; and of her insolvency, and 
the insolvency of her sureties. Conceding that the bill dis- 
closes a fraud and misrepresentation which will avoid the 
payment, the case may be regarded as an exception to the 
general rule, and the complainants permitted to recover of 
the debtor the debt the administratrix could recover. 

2. The demand preferred is against Tayloe, and the relief 
prayed is to subject to its satisfaction the lands he acquired 
from Bocock. The material question is, whether there is a 
debt due from Tayloe to the administratrix—a debt which 
would have been assets in her hands for administration, and 
for the recovery of which she had a remedy, legal or equi- 
table. The question must be answered negatively. Tayloe 


entered into no contract with the administratrix, nor had 
Vou. Lx. : 
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she at any time any evidence of debt on which he was liable 
as principal debtor. The contract into which he entered 
was with Bocock: whatever were its duties, they were owing 
to Bocock alone; and whatever were its benefits, were de- 
rived from him. The corresponding obligations of the con- 
tract rested on Bocock, and not on the administratrix, who 
in every respect was a stranger to it. 

If it be said, it was Bocock’s debt, which was fraudulently 
paid to the administratrix, and that the complainants have 
an equity to subject to its payment, pro tanto, the lands Tay- 
loe acquired from Bocock, the purchase-money of which was 
the consideration of the debt; the answer is, the release to 
Bocock, executed by complainants, was an extinguishment 
of the debt. The reservation in the release is not of a right 
to proceed against the lands purchased by Tayloe, for any 
part of the debt contracted by Bocock. Such a reservation 
would be inconsistent with, and repugnant to the intention 
of the parties, as expressed in the release, to acquit Bocock 
from all liability on account of the debt contracted in the 

urchase of the lands, and to quiet the title to the lands as 

ivided between him and the complainants. Tayloe was a 
purchaser from Bocock, and the bill does not negative his 
payment of the purchase-money. If the complainants could 
rightfully proceed to subject the lands he purchased to the 
satisfaction of the purchase-money owing by Bocock, an 
equity would arise at once in his favor to subject first the 
lands with which Bocock had not parted, including the lands 
he had conveyed to the complainants.—V/. M. D. & JM. Ins. 
Co. v. Huder, 35 Ala. 713. It is manifest, the intention of 
the parties in the execution of the release would be thereby 
defeated. 

The reservation in the release is not of a right to proceed 
against the lands purchased by Tayloe, for any part of the 
debt of Bocock. It is of a right to assert against Tayloe 
the title of the complainants to the lands he had purebased. 
How far this reservation can operate, is not now a material 
question, and we express no opinion in reference to it. If 
its operation as claimed by the complainants was admitted, 
their title to the lands is purely legal, and the legal remedy 
is adequate. The decree of the Court of Probate, declaring 
Bocock had paid the purchase-money, is simply void, not 
fraudulent, if the facts are as stated in the bill. Being void, 
the conveyance executed in pursuance of it is a mere nullity, 
= is not an impediment to a recovery on the legal title at 
aw. 

Proceedings for a sale of lands by a personal representa- 


tive, in the. Court of Probate, are in /ieri, until the court ren- 
VoL, Lx. 
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ders a decree declaring payment of the purchase-money, 
and directing a conveyance to the purchaser. The title of 
the heirs or devisees is not divested until conveyance is ex- 
ecuted.— Doe, ex dem. v. Hardy, 52 Ala. 291. When the pur- 
chase-money is fully paid, the conveyance of title may be 
decreed on the application of the personal representative, 
or of the purchaser.—Code of 1876, $2468. The proceed- 
ings are in rem, and not in personam, against the oe or 
devisees. The jurisdiction of the court having attached, 
notice to the heirs, of the application for a decree of con- 
veyance of title, is not essential to its validity. But, if the. 
application is by the,purchaser, notice to the executor or ad- 
ministrator is essential, and a decree rendered without it is 
void. If the fact on which the decree rests, and which it 
must recite, is true, the personal representative loses all 
right to maintain an action at law, or suit in equity, for the 
recovery of the purchase-money, and he becomes charge- 
able with it in his representative capacity as assets. The 
statute is silent as to notice; but notice of any judicial pro- 
ceeding, which is to deprive a party of rights, and impose on 
him liability, is essential, and is implied from the very nature 
of the proceeding, though it may not be expressed in the 
statute which‘authorizes it. It would be unreasonable to 
suppose the statute contemplates an ex-parte proceeding by 
the purchaser, whose interest it is to discharge himself from 
liability and obtain title to the lands.—Brown v. Wheeler, 
3 Ala. 287; McCurry v. Hooper,12 Ala. 823; Eslava v. Lepre- 
tre, 21 Ala. 504; Shiver v. Lynn, 2 How. 43: Hollingsworth v. 
Barbour, 4 Peters, 466; Lamar v. Gunter, 39 Ala. 324. The 
case of Dugger v. Tayloe, 46 Ala. 320, announcing a different 
principle, is overruled. 

The decree declaring the payment of the purchase-money, 
made without notice to the administratrix, being void, and 
not an obstacle to a recovery by the complainants at law, on 
their legal title, the result is, in no one of its aspects has the 
bill equity, and the decree of the chancellor dismissing it 
must be affirmed. 
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Masterson v. Bentley. 


Action on Attachment Bond, by Tenant against Landlord. 


1. When landlord may sue out attachment against tenant’s crop.—The stat- 
ute gives a landlord the right to sue out an attachment against the crop of 
his tenant, in two cases: Ist, ‘‘when the tenant is about to remove the crop 
from the premises without paying the rent;” 2d, ‘‘when he has removed it, 
or any portion thereof, without the consent of the landlord” (R. C. §§ 2961- 
63). When the crop has been removed by the tenant, without the consent 
of the landlord, and without paying the rent, the intent of the tenant in re- 
moving it, and the distance from the demised premises to which it is re- 
moved, are immaterial inquiries, even though it be carried to other adjacent 
lands belonging to the landlord. 


APPEAL from the Cireuit Court of Lawrence. 

Tried before the Hon. W. B. Woop. 

This action was brought by Robert F. Bentley, against 
Thomas Masterson and James E. Griffin; was commenced on 
the 28th August, 1875; and was founded on an attachment 
bond, which was dated on the 27th November, 1874, and 
conditioned that the said Thomas Masterson, who was the 
plaintiff in the attachment, should prosecute his said attach- 
ment to effect, and pay the defendant therein, said Robert 
F. Bentley, all such damages as he might sustain from the 
wrongful and vexatious suing out of said attachment. The 
complaint set out the condition of the bond, and alleged the 
following breaches: Ist, that the attachment was sued out 
wrongfully, and without probable cause; 2d, that it was . 
wrongfully and vexatiously sued out ; 3d, that it was sued out 
wrongfully, vexatiously, and maliciously; 4th, that it was 
not prosecuted to effect; 5th, that plaintiff was not indebted 
to said Masterson when said attachment was sued out; 6th, 
that there was no cause for the issue of said attachment; 
7th, “that plaintiff did not and had not, at the time said at- 
tachment was sued out, or at any other time, removed the 
crop raised by him on the Hillsboro place during the year 
1874, or any portion thereof, without the consent of the 
landlord.” The complaint alleged, also, that the attachment 
was levied on his crop of cotton and corn; that he was put 
to great trouble and expense in defending the attachment 
suit, and was greatly damaged in his business, credit, «ce. 
The record does not show what pleas were filed; but there 


was a trial by jury, and a verdict for the plaintiff, under the 
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charge of the court ; and on the trial the defendant reserved 
the following bill of exceptions : 

“On the trial of this cause, the evidence showed that said 
Thomas Masterson rented to plaintiff, R. F. Bentley, for the 
year 1874, lands near the town of Hillsboro in said county, 
and had a landlord’s lien on the crops grown on said lands 
during said year; that he sued out an attachment to enforce 
said lien, and had the same levied ona part of the crop 
raised by said Bentley on said rented premises, and got a 
judgment for said rent. It was shown, also, that said Bent- 
ley, when he picked the cotton grown on said rented land, 
removed the same from said rented premises, and put it in 
an old store-house in the town of Hillsboro belonging to 
plaintiff, entirely off the rented premises, and some forty or 
fifty yards distant from the same, with a public road run- 
ning between said house and said rented premises ; and this 
was done without the consent of said Masterson. It was 
proved, also, that said store-house belonged to said Master- 
son. The plaintiff stated, in his testimony, that there was 
no suitable place on the rented land to store the cotton, and 
he obtained permission from one Lindsay, the agent of Mas- 
terson, to put it in the old store-house as it was picked out. 
The defendant stated, that he had never authorized his 
agent, said Lindsay, to consent to the removal of said cot- 
ton from the rented land to the old store-house. This was 
all the testimony on this point; and the court thereupon 
charged the jury, in words following: ‘That the storing of 
the cotton, as it was picked, in a storehouse belonging to the 
landlord, on the same quarter-section of land, though not on 
the particular portion of the land which the tenant rented 
and cultivated, is not such a removal of the crop from the 
premises as will authorize an attachment.’ To this charge 
the defendant excepted,” and he here assigns it as error. 


W. P. Currwoop, for appellant. 
PHELAN & WHEELER, contra. 


BRICKELL, C. J.—The statute confers on a landlord the 
right to pursue by attachment the crop grown on rented 
premises, when the tenant, without his consent, has removed, 
or is about removing, the whole, or any part of it, without 
payment of the rent (R. C. $$ 2961-63). Neither the intent 
of the tenant in removing, nor the distance from the demised 
premises to which the crop may be removed, is material. It 
is the fact of removal, or of the intent to remove, manifested 
by some overt act or declaration, which is the ground of at- 
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tachment. The language of the statute renders it incapa- 
ble of any other construction, and no other can be given it, 
without impairing its beneficial operation. So lung as the 
crop remains on the rented premises, the lien of the land- 
lord will prevail over any alienation the tenant may make of 
it. Whoever deals with him, is charged with notice of the 
lien. It is only after removal, and the tenant has a posses- 
sion of the crops severed and distinct from the possession 
of the premises, that there may be an alienation of them to 
a purctiaser, not having notice of the lien, which will prevail 
over it.—Lomazx v. LeGrand & Co., at the lastterm. There- 
fore, whenever, by the removal, the lien of the landlord is 
placed in peril—is liable to be defeated by an alienation, 
which could not have affected it so long as the crop re- 
mained upon the demised premises—the right of the land- 
lord to an attachment is conferred by the statute. 

Some stress seems to have been placed by the Circuit 
Court on the fact, that the removal of the cotton was toa 
house on other lands of the landlord. If the motive of the 
tenant in removing the crop was material, this fact would be 
of importance, as would also the manner of removal—whether 
it was open or clandestine. But this motive is immaterial. 
The cotton was not placed in the possession of the landlord 
—it was removed from the rented premises, and was the sub- 
ject of an alienation by the tenant, which would have de- 
feated the lien of the landlord, and which could not have 
been made while the crop was on the premises. 

The charge given by the Circuit Court was erroneous; and 
the judgment must be reversed, and the cause remanded. 





Chapman tv. Holding. 


Statutory Action in Nature of Ejectment. 


1. Rulings on demurrer ; when revisable-—Rulings of demurrer, not shown 
by the judgment, though copied in the transcript by the clerk, are not revisa- 
ble on error. 

2. Competency of husband, as witness for wife.—The husband is a compe- 
tent witness forthe wife,where his testimony does not relate toany communica - 
tion made between them, nor tend to violate the sacred confidence of the 
mariial relation. 

3. Sufficiency of verdict for plaintiff.—In ejectment, or a statutory action in 
the nature of ejectment, issue being joined on the plea of not guilty, without 
any disclaimer as toa part of the premises, a verdict finding the issues for 
the plaintiff is a verdict for the entire premises, and is sufficient: itis only 
VoL. Lx, 
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when the verdict is for less than the entire premises sued for, that it is neces- 
sary to describe the part found for plaintiff. 

4. Blank forms of verdiet for jury.—The practice has long prevailed of 
instructing the jury orally, as to the proper form of verdict, and it is unob- 
jectionable; nor is it erroneous to give them blank forms in writing, to be 
used according to their finding on the facts. 

5. Motion in arrest of judgment, or for judgment non obstante veredicto; when 
not grantable.—When there is a general verdict for the plaintiff. and no re- 
pugnance between it and the plaintiff's pleadings, the defendant can not move 
in arrest of judgment, nor have judgment entered non obstante veredicto, on the 
ground that some of the plaintiff's documentary evidence shows that the ver- 
dict finds inconsistent facts: this would be, at most, only matter to be con- 
sidered on motion for a new trial. 

6. Conveyance of land adversely held.—A conveyance of lands which are at 
the time in the possession of a third person, holding adversely to the grantor, 
is void, and the grantee can not recover on it in an action at law against such 
adverse holder. 

7. Charge requiring explanation.—A charge given by the court, which as- 
serts a correct proposition of law, but, under some tendencies of the evidence, 
requires an additional explanatory gharge, is not a reversible error: it is the 
duty of the party complaining of it to ask the proper explanatory charge. 

8. Verdict against charge of court.—That the jury, by their verdict, have 
disregarded the charge of the court, is not error. but is good matter for a mo- 
tion for a new trial; and the ruling of the primary court on such motion is 
not revisable on error. 

9. Exception; sufficiency of.—When the bill of exceptions states that ‘the 
court gave the jury in charge, against the objection of the defendant, the follow- 
ing instructions” as to the form of their verdict, it is doubtful whether this 
shows a sufficient exception; and if sufficient, it is to the instructions asa 
whole, and can not be sustained, if any part is correct. 


From the Cireuit Court of Madison. 

Tried before the Hon. Louis WYeru. 

This action was brought by William M. Holding and his 
two sisters, Mrs. Mary E. Hundley (the wife of Orville M. 
Hundley), and Mrs. Mattie Fletcher (the wife of A. S. 
Fletcher), against Reuben Chapman, to recover the posses- 
sion of a small strip of land, eight or ten feet wide by thirty- 
three feet six inches long, together with damages for its de- 
tention ; and was commenced on the 23d September, 1871. 
The complaint was in the form given in the Revised Code 
(p. 677), and the lot sued for was thus described: “ Begin- 
ning at a point on the line between the building known as 
the ‘Dick Holding Block, on the east side of the public 
square in the city of Huntsville, and the building on the 
east side of said public square now being erected by the de- 
fendant, forty-eight feet from said public square; thence 
north, 56° east, on the line of said ‘Dick Holding Block,’ 
ten feet ; thence south, 34° east, parallel with the east side 
of said public square, thirty-three feet and six inches ; thence 
southwestwardly, at right angles to said public square, ten 
feet ; thence northwestwardly, and parallel with the public 
square, to the beginning.’ At the May term, 1875, the 
original complaint having been lost, another was substituted 
for it by leave of the court, “and on the agreement of the 
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parties ;” and in this substituted complaint the land was 
thus described : “ Beginning on the northern wall of the 
Chapman building, forty-eight feet, at right angles to the 
public square in the city of Huntsville; thence on said 
boundary produced, eight feet five inches; thence, at right 
angles to said northern boundary, and parallel with the pub- 
lic square, thirty-three feet eleven inches; thence, at right 
angles to said last-mentioned line, eight feet five inches, to 
a point forty-eight feet on the nearest and most direct meas- 
urement from the public square ; thence, at right angles to 
last line, and parallel with the public square, thirty-three 
feet eleven inches, to the place of beginning.” 

The defendant pleaded, Ist, not guilty; and on this plea 
issue was joined. He pleaded, also, “2d, that he and those 
whose possession he has, for three years next before the 
commencement of this suit, had adverse possession of the 
premises sued for ; and the defendant suggests, that, before 
the commencement of this suit, he had made valuable per- 
manent improvements on the said premises, of the value of 
$8,000.” ‘To this plea the plaintiffs replied, “that plaintiffs 
gave notice of their claim before defendant erected said im- 
provements ;” to which replication defendant demurred, 
“‘ because the alleged notice, if true, does not preclude the 
defense interposed by said second plea ;’ beneath which de- 
murrer, as copied in the transcript, are the words, “Demur- 
rer sustained,” followed by the name of the presiding judge. 
The plaintiff then replied to said second plea, “that before 
and at the time said improvements were erected, plaintiffs 
were in actual possession of said lands, claiming under a 
deed describing the same by metes and bounds, and which 
was duly recorded in the office of the probate judge of said 
county ; and before and at the time defendant erected said 
improvements, plaintiffs notified him of their possession and 
claim, and warned him not to build on said land.” On this 
replication the defendant took issue. The defendant pleaded, 
also, the statutes of limitations of ten and twenty years, and 
issue was joined on each of these pleas ; and his fourth plea, 
on which also issue was joined, was, “that his vendor was in 
actual and adverse possession of the premises sued for, at 
and before the same were conveyed to plaintiffs by their 
grantors.” The defendant pleaded, also, “5th, that the di- 
vision line, according to which he has possession, had been 
agreed upon, and possession had according to it, for ten 
years, by the owners of the contiguous lots, before plaintiffs 
had acquired any title or interest therein, and plaintiffs are 
bound by such agreement, possession, and acquiescence.” 


To this plea the plaintiffs demurred, “because said plea 
VoL, LX. 
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does not show that plaintiffs, or those through whom they 
claim, were parties to said agreement, and because said plea 
is vague and indefinite.” Beneath this demurrer, as set out 
in the transcript, are these words: “ Demurrer sustained to 
fifth plea, to which defendant excepts,” followed by the name 
of the presiding judge. 

The defendant then filed another plea, which was as _fol- 
lows : “6. By leave of the court first had and obtained, upon 
sustaining the plaintiffs’ demurrer to the defendant’s 5th 
plea, above pleaded, the defendant pleads over, and says, 
in short by consent, that a long time before the institution 
of this suit, the parties through whom the plaintiffs claim, 
and the parties through whom the defendant claims, whilst 
said parties were the owners, and were in possession of the 
contiguous lots, the division line of which is involved in 
this suit, agreed upon and established a division line be- 
tween their said respective lots; and according to the di- 
vision line so established, and according to said agreement, 
between the vendors of the plaintiffs and the vendors of the 
defendant, the defendant and those under whom he claims 
have held and possessed the property sued for, ever since 
the said agreement and establishment of said division line, 
and that plaintiffs are bound by said agreement, possession, 
and acquiescence.” To this 6th plea the plaintiffs filed three 
replications, as follows: 1. “That the grantors through whom 
they claim have been in adverse possession of said lands, as 
described in plaintiffs’ complaint, for more than twenty 
years, under deeds describing them by metes and bounds, 
courses and distances ; and said plaintiffs and their grantors 
have been in the actual and adverse possession of ali the 
lands mentioned and described in said deeds, for more than 
twenty years.” 2. “That if there was in truth a division 
line agreed on between the vendors of the plaintiffs and the 
defendant, as alleged in said 6th plea, the same was aban- 
doned by the parties thereto, long anterior to this suit.” 
3. “That if there was in fact a division line agreed on be- 
tween the vendors of plaintiffs and defendant, as alleged in 
said 6th plea, plaintiffs and their vendors had no notice 
thereof, either before or at the time of their purchase ; that 
they purchased all the land described in their complaint, 
paid the purchase-money therefor, and went into possession 
thereof, under their deed ; and they have remained in pos- 
Session ever since, until the defendant entered upon and 
claimed the land in controversy ; and that plaintiffs are in- 
nocent purchasers without notice.” The defendant took issue 
on each of these replications. 

The pleadings as above set out, and the several rulings of 
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the court on the demurrers, though copied in the transcript 
by the clerk, are not noticed in the bill of exceptions, and 
do not appear in the judgment-entry, which only recites 
the appearance of the parties, the impanneling of a jury, &c. 
On the trial, as the bill of exceptions shows, the plaintiffs 
offered in evidence a deed to themselves from Mrs. Mary S. 
Calhoun and her husband, Meredith Calhoun, and their two 
children, William S. and Ada Calhoun, which was dated the 
day of March, 1869; and, in connection with said deed, 
proved that Mrs. Calhoun was the only grand child of Wil- 
liam Smith, deceased, and inherited from him all his prop- 
erty. In this deed, the land conveyed was described as 
“parts of lots numbered 33, 34, 37, and 38,on the city map,” 
with description by metes and bounds, courses and distances, 
as copied from a survey made by H. L. W. McClung. The 
ylaintiffs also introduced a deed from one Campbell to said 
Villiam Smith, dated the 12th March, 1825, conveying cer- 
tain lands therein described as “lot No. 34 and parts of lots 
Nos. 33, 37, and 38,” and designated by boundaries; and 
several other conveyances, which it is unnecessary to de- 
scribe. The defendant claimed under a conveyance from 
Milton Humes, as the administrator of the estate of George 
Steele, deceased; and he introduced in evidence several 
deeds tracing the title of said Steele back to the year 1817. 
All of these deeds conveyed a lot or lots by numbers, metes 
and bounds, and other particular descriptions, which it is 
unnecessary to copy. The material question in the case 
seems to have been as to the depth of Steele’s lot, and 
whether it included the strip of land here sued for. M. W. 
Steele, who, as executor of the last will and testament of 
said George Steele, had the management and control of his 
estate for several years, testified, on the part of the plain- 
tiffs, “that a brick wall was erected in 1835, by said Wil- 
liam Smith, who was then the owner of the property which 
now belongs to the plaintiffs, as the dividing line between 
plaintiffs’ lot and defendant’s lot; that said wall, after its 
erection, was always recognized by the respective owners of 
said lots, as the dividing line; that a portion of this wall 
was still visible, at the close of the war, when he gave up 
the management of said estate, although it had been torn 
down, and almost entirely destroyed, during the war; that 
whilst he was executor of said estate, he held possession of 
said lot, and claimed without objection from any one, run- 
ning back to said wall; that said brick wall was forty-seven 
feet, and no more, from the public square, for the length of 
the whole line here in dispute ; that ne had the lot surveyed 


from all the deeds under which plaintiffs and defendant de- 
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rive title, with the view of getting into the division wall one 
foot, intending to erect two stores, but ascertained, by said 
survey and measurement, that he was only entitled to forty- 
seven feet.” A. R. Wiggs, another witness, with whom said 
Steele proposed erecting stores on the lot for their joint ben- 
efit, testified that, “at the time spoken of, there was a por- 
tion of said brick wall along the line of dispute in this-suit ; 
that forty-seven feet-did not go back as far as the wall ; that 
said Steele said nothing about the wall; that, according to 
his recollection, there was a short space between the back of 
the Steele lot and the wall; that he did not know exactly 
how much, but supposed it was about six or eight feet.” 
Other evidence was introduced, on both sides, bearing on this 
question. It appeared that, after the destruction of the 
brick wall, a plank fence was erected as the dividing line be- 
tween the two lots; and the defendant always claimed to 
own, from the time of his purchase, up to this fence. Whether 
this fence was on the site of the old wall was a disputed 
question. 

“The plaintiffs introduced O. M. Hundley as a witness, 
whose wife was one of the plaintiffs; and the defendant ob- 
jected to his competency on that ground. The court over- 
ruled the objection, and allowed the witness to testify ; to 
which the defendant excepted. Said witness testified, that 
he had measured the depth, from the public square, of the 
lot occupied, claimed, and in the possession of the defend- 
ant; and that from the outside wall on the public square, to 
the exterior of the porch in the rear of tne defendant’s 
building, was fifty-six feet, five inches.” “A. 8. Fletcher, 
the husband of said Mattie Fletcher, was also introduced as 
a witness for the plaintiffs ; and the defendant objected to 
his competency, because his wife was one of the plaintiffs ; 
which objection the court overruled, and the defendant ex- 
cepted. Said witness testified, that the value of the parcel 
of land sued for was from $600 to $800; that it would take 
$150 to fill up the excavation dug by the defendant, and that 
the value of the rent was $10 per annum.” 

The bill of exceptions purports to set out all the evidence, 
and then proceeds as follows: “The court charged the jury, 
that there was but one fact in the case, and that was the as- 
certainment by them where the brick wall which was torn 
down, and the plank fence erected on its foundation, stood ; 
it being conceded by both parties that this was the line of 
division between their respective lots, and that there was no 
principle of law involved in the case.” 

“The plaintifis then asked the court to give the following 
charges, which were written, and which the court gave: 
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1. “Where the objects which marked one of the original 
boundaries of a lot are lost, you must, in establishing the 
lost boundary, be governed by the courses and distances 
given in the deed.’ 2. ‘Where there are known monuments 
in existence, to control the boundaries given in the deed, 
then you must follow the courses and distances given in the 
deed, wherever they conduct, and stop wherever they stop, 
without departing from either; and the lines established in 
the deeds by course and distance must be taken as the true 
boundary.’ 

“The defendant then asked the court to give the follow- 
ing charge, which was in writing, and which the court gave : 
‘The law declares that, in an ejectment suit, the plaintiffs 
must recover on the strength of their own title, and not on 
the weakness of their adversary’s title; and unless the 
plaintiffs have proved that, at the time the deed was made 
to them, their vendor was in possession of the land sued for, 
claiming the same, or exercising acts of ownership over it, 
plaintiffs can not recover, even against a party in possession 
without any paper title; and still less can they recover 
against a party in possession with a paper title.’ 

“Immediately before the jury retired to consider of their 
verdict, the court gave them in charge, against the objection 
of the defendant, the following three forms for verdict; in- 
structing them that they were proper forms for verdicts in 
such a case, and that they could bring in their verdict in one 
of said three forms so given them, and they should render 
their verdict in one or the other of said forms, as they found 
the facts to be. Said forms were the following : 

“ Form No. 1.— We, the jury, find the issues joined in 
favor of the plaintiffs. We also find that the suggestion of 
the defendant, of adverse possession for three years and im- 
provements, is untrue, and assess the plaintifis’ damages at 
——— dollars.’ 

“ Form No. 2.— We, the jury, find for the plaintiffs on the 
issues joined. We also find that the suggestion of the de- 
fendant, that for three years next before the commencement 
of this suit he and those whose possession he has had ad- 
verse possession of the land sued for, is true; and we assess 
the value, at the time of this trial, of the permanent improve- 
ments made by the defendant, or those whose estate he has, 
at the sum of dollars. We further ascertain the 
value of the land sued for, at the sum of dollars; and 
we also ascertain the value of the use and occupation of said 
land, not including the increased value thereof by reason of 
such improvements, at the sum of dollars, to the 


time of this verdict.’ 
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“ Form No. 3.—‘ We, the jury, find the issues joined in 
favor of the defendant.’ 

“The court instructed the jury, also, in the event of their 
finding for the plaintiffs, to state in their verdict, whether for 
the whole or any part of the: premises sued for, to specify 
how much, and what part.” 

The jury returned the following verdict: “We, the jury, 
find for the plaintiffs on the issues joined. We also find 
that the suggestion of the defendant, that for three years 
next before the commencement of this suit he and those 
whose possession he has had adverse possession of the land 
sued for, is true ; and we assess the value, at the time of this 
trial, of the permanent improvements made by the defendant, 
or those whose estate he has, at the sum of $150. We 
further ascertain the value of the land sued for, at the sum 
of $625; and we also ascertain the value of the use and 
occupation of said land, not including the increased value 
thereof by reason of such improvements, at the sum of $30, to 
the time of this verdict.” 

The defendant moved for a judgment in his favor, non ob- 
stante veredicto, and also in arrest of judgment. The former 
motion, as copied in the bill of exceptions, craves oyer of the 
summons and complaint, the fourth plea, the deed from the 
Calhouns to the plaintiffs, the deed to the defendant from 
his grantor, the charge given by the court to the jury on the 
request of the defendant, and the verdict of the jury; and 
then proceeds thus: ‘And now, upon said summons and 
complaint, which show on their face this suit to have com- 
menced on the 23d September, 1871; and upon said deed of 
conveyance to the plaintiffs, which shows upon its face the 
title of the plaintiffs to commence and vest in them, and 
that of their grantors to divest and cease, on the —— day of 
March, 1869; and upon the said plea, that the defendant’s 
vendor was in actual adverse possession of said premises, at 
and before the same were sold and conveyed to plaintiffs by 
their grantors ; and upon the said deed of conveyance to the 
defendant ; and upon the finding in said Special verdict, that, 
for three years next before the commencement of this suit, 
the defendant and those whose possession he has have had 
adverse possession of the land sued for; and upon said 
charge of the court,—the defendant moves the court to enter 
up a judgment for him, non obstante veredicto; and the de- 
fendant further moves the court, upon all of said record 
herein before set out, to enter up judgment for him—l1st, 
because the plaintiffs’ case, as thereby shown, is a defective 
case ; 2d, because the plaintiffs’ title, as thereby shown, is a 
defective title ; 3d, because — thereby shown that the 
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defendant’s vendor was in actual and adverse possession of 
the premises sued for, at and before the same were sold and 
conveyed to plaintiffs by their grantors ; 4th, because it is 
thereby shown tiat the deed of conveyance to plaintiffs from 
their grantors, under and by virtue of which they claim title 
to the premises sued for, is ubsolutely null and void.” The 
motion in arrest of judgment was in the same form, and 
based on the same grounds, in addition to the following: 
“Sth, because the verdict does not contain such specification 
and description of the land sued for, as by law authorized 
the entering up of a judgment thereon for the plaintiffs.” 
The court overruled each of these motions, and the defendant 
excepted to each ruling and refusal. The defendant also 
made a motion for a new trial, on the ground that the verdict 
was contrary to the charge of the court, and contrary to the 
evidence; and because the second form of verdict given by 
the court to the jury, being the form which they adopted, 
was erroneous, calculated to mislead the jury, and insufficient 
to sustain a verdict for the plaintiff; which motion, also, the 
court overruled and refused. 

The following errors are now assigned: 1. Permitting O. 
M. Hundley to testify as a witness for the plaintiffs. 2. Per- 
mitting A. 8. Fletcher to testify as a witness for the plain- 
tiffs. 3. “Giving in charge to the jury, immediately before 
they retired to consider of their verdict, against the objec- 
tion of the defendant, the three forms of verdict set out in 
the record, and instructing them that they were proper forms 
of verdict in such a case, and that they could bring in their 
verdict in one of said three forms, and should render their 
verdict in one or the other of said forms, as they found the 
facts to be.” 4. Giving said three forms to the jury, against 
the objection of the defendant. 5. Overruling the defendant's 
motion to enter up a judgment in his favor, non obstante vere- 
dicto. 6. Overruling the motion in arrest of judgment. 7. 
The judgment rendered on the verdict. 


L. P. WALKER, with Humes & Gorpon, for appellant.—1. 
The court erred in permitting Hundley and Fletcher to testify 
as witnesses for the plaintiffs. They were the husbands of 
two of the plaintiffs, and were incompetent to testify as wit- 
nesses for their wives. The incompetency rests on princi- 
ples of public policy, and is not founded on any supposed 
interest ; consequently, the incompetency is not removed by 
the statute (Rev. Code, $ 2704) which abolishes the common- 
law rule as to disqualification on account of interest.— 
1 Greenl. Ev. $$ 334, 341 ; Sadler v. Houston, 4 Porter, 208 ; 
Wilson v. Sheppard, 28 Ala. 623; Walker v. Walker, 34 Ala. 
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469. The precise point has been decided by the Supreme | 
Court of the Unitel States, and by the highest courts in sev- 
eral States.—See Lucas v. Brooks, 18 Wallace, 436-52 ; Pease 
v. Allis, 110 Mass. 157; Kelly v. Proctor, 41 N. H. 189; 
Breed v. Gore, 41 N. H. 452; Stanley v. Stanton, 36 Indiana, 
445; Marshman v. Conklin, 2 Greene, N. J. 282; Cramer v. 
Redjield, Ib. 367; Galway v. Fullerton, 10. 8389; Manchester v. 
Manchester, 24 Vermont, 649. 

2. The court erred, also, in giving to the jury the blank 
forms of verdict, to which the defendant objected at the 
time. The first form was an absolute verdict for the plain- 
tiff, and the third an absolute verdict for the defendant ; 
while the second took middle ground, and was a compromise 
verdict,—just such a verdict as the jury would be likely to 
adopt, when told that there was no law in the case, and 
which they did in fact adopt. The defendant objected to 
the action of the court in giving these blank forms to the 
jury ; and in such case, an objection is sufticient.—Sackett v. 
McCord, 23 Ala. 851; Chamberlain v. Masterson, 29 Ala. 299 ; 
Gager v. Gordon, 29 Ala. 341. 

3. The verdict is inconsistent with itself, repugnant, and 
self-contradictory. The only deed under which the plaintiffs 
showed title in’ themselves, is dated less than three years 
before the commencement of the suit; and the court prop- 
erly instructed the jury that, if the defendant was in the ad- 
verse possession of the land at the time said deed was exe- 
cuted, it was null and void, and plaintiffs could not recover 
on it.— Bernstein v. Humes, at the present term. Yet, the 
verdict finds for the plaintiffs on the issues joined, and also 
finds in favor of the defendant’s suggestion of the erection 
of permanent improvements under adverse possession for 
more than three years, which antedates the commencement 
of the plaintiffs’ title. On this state of facts, the defendant 
was entitled to have a judgment entered in his favor, non ob- 
stante veredicto ; and the court erred in overruling his mo- 
tion to that effect.—Snyder v. Robinson, 35 Indiana, 311, or 
9 Amer. 738; Weed & Clark v. Black, Central Law Journal, 
January, 1876, p. 34; Lee v. Campbell, 4 Porter, 204; Dyer 
v. Greene, 23 Maine, 464; Brown v. Ferguson, 4 Leigh, 39, 
55-6; Bellows v. Augusta Bank, 2 Mason, 31-42; Sullenberger 
v. Gest & Mills, 14 Ohio, 204; Smith v. Walker, 1 Wash. 135 ; 
Shanks v. Albert, 47 Indiana, 461; Brown v. Ralston, 4 Rand. 
Va. 518; Harbaugh v. Cicott, 33 Mich. 241; 1 Mason, 153. 

4. These authorities show, also, that the motion in arrest 
of judgment ought to have been granted; and since the 
record shows all the facts, it is the duty of this court to 
render such judgment as the court below ought to have ren- 
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dered.—Rev. Code, $3502; Campbell v. May, 31 Ala. 567; 
Bibb v. Hitchcock, 49 Ala. 468; Me Kenzie v. Baldridge, 49 Ala. 
564. 

5. The verdict was fatally defective, because it did not 
describe the premises found for the plaintiff—Rev. Code, 

$2618; Sawyer v. Fitts, 4 Stew. & P. 365; Koon v. N ichols, 
63 Illinois, 163 ; Rawlings v. Bailey, 15 Illinois, 178 ; Patter- 
son v. Hubbard, 30 Llinois, 201. 


Brannon & Jones, confra.—l. The incompetency of the 
husband to testify as a witness for or against the wife, on 
grounds of public policy, is founded on the sanctity of the 
marital relation, and extends only to confidential communi- 
cations between them.—1 Greenl. Ev. $$ 334, 337, 338; 1 
Phil. Ev. 69; 6 East, 188; 1 B. Monroe, 224; 4 John. 230; 
5 John. 144; 7 Dana, 90; Coffin v. Jones, 13 Pick. ; Williams 
v. Baldwin, 7 Vermont; 4 Barr, Tak Wells v. Tucker, 3 Bin- 
ney, 366; May v. Litile, 3 lred. N.C. OT; ; Sanders v. Hendriz, 
5 Ala. 224. So far as the rule of exclusion is founded on 
interest, it is removed by the statute.—Revised Code, § 2704; 
Robinson v. Robinson, 44 Ala. 227; Rowland & Co. v. Plummer, 
50 Ala. 182; 2 Kent, 79; 10 John. 38. 

2. The defendant can not move for a judgment non obstante 
veredicto: only the plaintiff can make that motion.—2 Tidd’s 
Practice, 904, 922; 1 Chitty’s Pl. 657, 10th Amer. ed.; Scher- 
merhorn v. Schermerhor n, 5 Wendell, 514; Bellows v. Shannon, 
2 Hill, 86; 4 Taunton, 821; 6 Taunton, 305; 8 Taunton, 413; 
1 Moore, 199; 2 Moore, 464; 2 Barn. & Ald. 560; 2 Barn. & 
Cress. 678; 13 Price, 484; 6 Dow. & Ry. 188; 11 N. H. 226. 
The case of Da Costa v. Clarke, 2 Bos. & P. 257, is the only 
case in which such a motion by the defendant has been sus- 
tained; and that was an action of replevin, in which the 
pleadings are different from other actions. 

3. A motion in arrest of judgment can only be based on 
matter appearing on the face of the record; and it will not 
be granted on account of any defect which, after verdict, is 
cured by the statute of jeofails—2 Tidd’s Practice, 918 ; 
Stephens’ Pl. 97. The matters set up by the defendant in 
arrest of judgment, were only available on motion for a new 
trial ; and the action of the court on that motion is not revis- 
able. 

4. The verdict was general, and entitled the plaintiffs to a 
judgment for the entire premises.—Clay v. White, 1 Munf. 
162; Paul v. Smiley, 4 Munf. 468 ; Farrow v. Far row, 2I5.J. 
Mar. 388 ; Doe v. Wilson, 2 Starkie, 477; 5 Litt. 322; MeMur- 
ray v. O Ne al, 1 Call, yt hy B. Mon. 240; 4 Bibb, 285; 
Hamner v. Eddins, 3 Stew. 1 ; 10 Mass. 64. 


VoL. LX. 
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STONE, J.—The rulings on demurrer not being shown in 
the judgment of the court, we cannot consider them.— Petty 
v. Dill, 53 Ala. 641. 

2. The husbands of two of the plaintiffs were called to 
testify for them. Their testimony did not at all relate to 
any communications made by one to the other; and it did 
not tend to disclose any fact or circumstance connected in 
the least with that sacred confidence between husband and 
wife, which should always be respected. We think the ob- 
jection to the competency of the witnesses was not well 
taken.— Robinson v. Robinson, 44 Ala. 227; Lung v. Waters, 
47 Ala. 624. 

3. The complaint describes the lands sued for, with minute 
particularity, alike as to boundaries and quantity. The plea 
of not guilty was an admission of defendant’s possession ; 
and there was no disclaimer as to any part. The issues 
found all go to the entire premises sued for. The descrip- 
tion in the complaint, and the issues formed upon it, suffi- 
ciently describe the property, to prevent mistakes in its lo- 
cation and identification. The language of the verdict was : 
“We, the jury, find for the plaintiff, on the issues joined.” 
The issues joined were, an affirmation by the plaintiffs that 
the premises sued for—the premises as described—were the 
property of plaintiffs, wrongfully possessed and held by the 
defendant; and an admission by defendant that he was in 
possession, with a denial of plaintiffs’ ownership and right of 
recovery. Finding the issues in favor of plaintiff is as defi- 
nite and determinate, as if the verdict had affirmed that the 
jury found for the plaintiff the lands described in the com- 
plaint; and it was a finding of all that was claimed in the 
complaint, except those parts which the verdict affirmed was 
not so found.—See Hamuer v. Eddins, 3 Stew. 192; Sawyer 
v. Fitts,2 Por. 9; S. C.,4 Stew. & Por. 365, 370; Hines v. 
Greenlee, 3 Ala. 73. It is only when the jury find for the 
plaintiff, less than the quantity sued for, that the verdict 
must describe the part of the premises recovered. We 
think the verdict sufficient.—Code of 1876, § 2967. 

4. There was no exception to any part of the charge to 
the jury, nor to the several blank forms of verdict furnished 
by the court, so varied as to present every conceivable form 
of their finding. If this had been excepted to, we can per- 
ceive nothing in it which would have misled the jury. The 
custom, sanctioned alike by principle and practice, has long 
prevailed, of instructing juries as to the proper forms of 
their verdicts. If such instruction, orally given, be free 
from error, it is difficult to conceive how reducing it to 
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writing can vitiate it. We think such practice is not only 
free from objection, but that it is commendable. 

5. The only remaining questions are those which arise 
out of motions made after verdict; first, for judgment for 
the defendant, veredicto non obstante; and, second, to arrest 
the judgment and set aside the verdict, because the latter is 
inconsistent in its findings, and repugnant to itself. An in- 
superable obstacle to the maintenance of either of these 
propositions is found in the fact, that there is nothing in- 
compatible or repugnant in the verdict of the jury, when 
considered by itself, or taken in connection with the plead- 
ings. Counsel for the motion perceived this difficulty, and 
sought to obviate it, by bringing before the court, on oyer, 
not ‘only the process by which the suit was commenced, but 
part of the documentary evidence by which plantiffs proved 
their title. They have shown great industry in search of 
authorities to sustain their views, and, among others, have 
cited the following: Snyder v. Robinson, 35 Ind. 311; S. C., 
9 Amer. Rep. 738; Dyer v. Greene, 23 Me. 464; Brown v. 
Ferguson, 4 Leigh, 37; Bellows v. H. & A. Bank, 2 Mason, 
31; Sullenberger v. Gest, 14 Ohio, 204; Smith v. Walker, 1 
Wash. Va. 135; Shanks v. Albert, 47 Ind. 461; Harbaugh v. 
People, ex rel., 33 Mich. 241; Stearns v. Barrett, 1 Mason, 
153; Brown v. Ralston, 4 Rand. 504, 518. 

None of these cases sustain the view contended for. In 
the case of Brown v. Ralston, the court drew the proper dis- 
tinction, between motions and orders thereon, in arrest of 
judgment, and orders granting new trials. It was there 
said: “They differ in this—that the venire facias is the an- 
cient proceeding of the common law; the new trial, a mod- 
ern invention to mitigate the severity of the proceeding by 
attaint. New trials are generally granted, where a general 
verdict is found; a venire de novo, upon a special verdict. 
The most material difference between them is, that a venire 
must be granted upon matter appearing upon the record; 
but a new trial may be granted upon things out of it.” 

In the present case, the pleadings and verdict show a com- 
plete right of recovery. The verdict is general—not a spe- 
cial finding of facts. It is only by bringing before the court 
a part of the evidence, that it is claimed that the verdict 
finds inconsistent facts ; and on the strength of which, the 
motions above stated were pressed. It furnishes no ground 
for a judgment for defendant, veredicto non obstante; and it 
furnishes no ground for arrest of judgment proper, either in 
the Cireuit Court, or this court. The most that can be 
affirmed of it is, that it afforded matter for consideration on 


a motion for a new trial. From circuit rulings on such 
Vor. LX, 
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a motion, no appeal lies to this court.—2 Brick. Dig. 276, 
§$ 1, ‘ 2, 3. 

We find no error in the record, and the judgment of the 
Cireuit Court is affirmed. 


Note by Reporter—On a subsequent day of the term, the 
appellant's counsel having filed an application for a rehear- 
ing (on points shown by their brief, ante), the following 
opinion was delivered. 


STONE, J.—A very ingenious argument has been made, 
tending to show that the second skeleton form of verdict, 
submitted by the court to the jury, was calculated to mislead, 
and did mislead them, as shown by the verdict they rendered. 
The point of the argument is, that the deed to the Holdings, 
under which they claim title, shows on its face that they 
acquired title less than three years before the suit was 
brought; and inasmuch as the jury found in favor of de- 
fendant’s suggestion, that “ he and those whose possession 
he had, for three years next before the commencement of 
the suit, had had adverse possession thereof,” this shows 
that plaintiffs were not entitled to recover; because, when 
the Holdings purchased, the property was adversely held by 
another, which is a complete defense to their action.— Bern- 
stein v. Humes, at the present term. In other words, the 
argument is that, under the testimony given, this charge 
could not properly be given; but that the jury should have 
been instructed, if they found there had been three years 
adverse possession, then they must find for the defendant. 

If this question was properly presented by the record, we 
would hold that the court should have charged the jury, that 
if the property sued for was adversely held and occupied, at 
the time plaintiffs acquired their title, then their verdict 
should be for the defendant.— Humes v. Bernstein, supra. 
The record is silent as to whether this charge was or was 
not given. We are bound to presume the Circuit Court cor- 
rectly instructed the jury in matters of law, unless the rec- 
ord aflirmatively shows the contrary.—-l Brick. Dig. 345, 
§ 143; Tb. 781, $$ 118, 120; 7b. 782, § 125; Jb. 783, ee 141, 
145, 1:6, 147, 148, 149; Ib. 784, $$ 150, 151, 154, 155. If the 
court correctly charged the jury, on matters of abstract law, 

and there were tendencies of the evidence which rendered 
it proper that other and explanatory charges should be 
given, then it was the duty of the counsel to direct the at- 
tention of the court to the subject, and ask proper explana- 
tory charges.— Dave v. The State, 22 Ala. 23; Farley v. Smith, 
39 Ala. 38; Wolfe v. Parham, 18 Ala. 441; 1 Brick. Dig. 344, 
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$129. Assuming that the court correctly charged the jury, 
on all questions, not shown to the contrary by the record, 
the only inference is, that the jury must have disregarded 
the charge of the court, as to the effect of adverse posses- 
sion on plaintifis’ right of recovery. Such error can only 
be redressed by granting a new trial; and of such motion, 
oa court possesses no revisory jurisdiction.—2 Brick. Dig. 
76, § 1. 

What we have said above shows, that if there had been a 
distinct and separate exception to the form of verdict num- 
bered 2, given by the court, it would scarcely furnish ground 
for a reversal. But there are two obstacles in the way of 
considering the question on the present record. The lan- 
guage of the bill of exceptions is: “ Immediately before the 
jury retired to consider of their verdict, the court gave them 
in charge (against the objection of defendant) the followi ing 
three forms of verdict, instructing them that they were 
proper forms of verdicts in such a case,” ete. Forms 1 and 
3 are free from objection, under the evidence in the record. 
Form 2 is alone objected to. It is doubtful if the words, 

“against the objettion of defendant,’ are sufficient to re- 
serve an exception.— Gayer v. Doe, ex dem., 29 Ala. 341. But 
an exception, to receive consideration, must point out—di- 
rect the attention of the court to—the specific ruling com- 
plained of.—Johnson v. McGehee, 1 Ala. 186. And a general 
exception to a mass of evidence, some portion of which is 
legal, or to a lengthy charge, or several charges, some sepa- 
rable parts of which assert correct legal propositions, is no 
ground for reversal —Rives v. McLosky, 5 Stew. & Por. 
330 ; 1 Brick. Dig. 250, $$ 111, 113; Holland v. Barnes, 53 
Ala, 83; Owens v. The State, 52 Ala. 400 ; Cohen v. State, 50 
Ala. 108. Conceding that the exception in this case was 
sufficiently reserved, it is taken to the entire three forms of 
verdict, two of which are unquestionably correct, under any 
phase of the testimony. The exception should have desig- 
nated the part of the charge objected to, so that the court 
could pronounce on the direct question, by correcting or 
modifying its rulings or not, as its quickened attention might 
suggest. The objection in this case was only calculated to 
create the impression, that, in the opinion of counsel, the 
court erred in giving to the jury skeleton forms of verdict, 
to meet any conclusion they might arrive at, in weighing the 
evidence. In our first opinion we showed that the Circuit 
Court did not err in this. 


The application for a rehearing is overruled. 
Vou. Lx. 
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Lomax v. LeGrand & Co. 


Special Action on the Case, by Landlord against Purchaser 
of Tenant's Crop. 


1. Landlord's lien, and attachment against tenant's crop; distinguished from 
distress for rent at common law.—The landlord’s statutory lien on his tenant's 
crop, with the remedy by attachment given for its enforcement (Rev. Code, 
§§ 2961-63), unlike the right to distrain for rent at common law, does not 
cease at the expiration of the term, and is not impaired by the removal of the 
crop from the rented premises, but continues until the crop passes into the 
possession of a purchaser without notice. 

2. Sume; when purehaser is chargeable with notice.—Actual knowledge is 
not necessary to charge a purchaser from the tenant with notice of the land- 
lord’s lien on the crop: whatever is sufficient to put him on inquiry, is also 
sufficient to charge him with notice. 

3. Same.—The tenant having executed a mortgage on the ‘entire crop of 
cotton and corn which may be made during the present year, on the planta- 
tion in said county known as Mrs. C. L.’s plantation, which I” [the mort- 
gagor] “am cultivating the present year;” this recital is notice to the mort- 
gagee of the relation existing between the tenant and Mrs, C. L.; and notice 
of the relation is also notice of the landlord’s statutory lien. 

4. Same.—The'lien is the creature of the statute, and incident to the rela- 
tion, and is not matter of contract, although it may be waived or relinquished 
by contract; but, to charge a purchaser with notice of it, it is not necessary 
that he should know the terms of the contract between the landlord and ten- 
ant, or the stipulated amount of rent. 

5. Same.—The fact that the crops are on the rented premises, is notice to 
all the world of the lien attached to them: it is only after their removal from 
the premises, when the tenant has possession of them distinct from his pos- 
session of the premises, that he can sell und convey a good title to the pur- 
chaser; and where, having executed a'mortgage on them before they were 
grown, whose recitals are sufficient to charge the mortgagee with notice, he 
removes them from the premises, and delivers them to the mortgagee, the 
latter can not claim protection as a purchaser without notice. 


AprrEaL from the City Court of Montgomery. 

Tried before the Hon. Jonn A. Minnis. 

This action was brought by Mrs. Caroline A. Lomax, 
against M. P. LeGrand & Co., and was commenced on the 
27th January, 1873. It was a special action on the case, 
claiming $1,500 as damages, for that whereas the plaintiff, 
on the 1st January, 1872, rented a certain plantation in Mont- 
gomery county, for and during the year 1872, to one J. P. 
Houser, at and for the stipulated rent of $1,350, payable in 
three equal installments, of $450 each, on the 15th October, 
the 15th November, 1872, and the 1st January, 1873; and 
the said Houser entered on the lands under said contract, 
and cultivated them during the year, and raised a large crop 
of cotton, to-wit, fifty bales, on which plaintiff had a statu- 
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tory lien for the payment of the rent as stipulated; and 
said Houser, having removed said cotton from the rented 
lands, without the consent of the plaintiff, and without pay- 
ing the agreed rent (except $213.20, a portion thereof), de- 
livered the same to said LeGrand & Co., who had notice of 
plaintiff’s lien, and who nevertheless received and sold the 
cotton to other persons, unknown to plaintiff, and who had 
no notice of her lien; whereby plaintiff's lien was lost and 
destroyed, and she was injured, kc. The defendant pleaded 
the general issue, and issue was joined on that plea; and on 
the trial, there was a verdict and judgment for the defendant, 
under the charge of the court, the plaintiff reserving the fol- 
lowing bill of exceptions : 

‘It was proved that the plaintiff had, for more than twenty 
years, owned a plantation in said county, about four miles 
from the city of Montgomery; that in January, 1872, she 
rented the same to J. P. Houser for the year 1872, taking a 
written contract, by which he agreed to pay the rent in three 
equal installments, to-wit : $450 on the 15th October, $450 
on the 15th November, and $450 on the Ist January, 1873; 
that said Houser entered on said place under said contract 
of renting, and cultivated it during that year, making about 
sixty bales of cotton thereon; and that he did not deliver 
any of said cotton, or other crops raised on said place, to 
plaintiff, but paid her in money, in the latter part of Octo- 
ber, 1872, about $200, which was all he had ever paid on ac- 
count of said rent. On the 25th April, 1872, said Houser 
executed a mortgage to defendants;” which was made an 
exhibit to the bill of exceptions, and which, after setting out 
an indebtedness of $2,849.39 for advances made to him by 
LeGrand & Co. to enable him to make a crop, as evidenced 
by his promissory note, of even date with the mortgage, 
and his promise to deliver to them seventy-five bales of cot- 
ton by the 15th November, 1872, conveyed as security the 
following property: “The entire crop of cotton and corn 
which may be made and grown during the present year on 
the plantation in Montgomery county, known as Mrs. C. Lo- 
max's plantation, which I am cultivating the present year ; 
also, the following mules and horses,” &c. “The evidence 
further showed, that said Houser made over sixty bales of 
cotton on said place during that year, all of which, except 
what he let LeGrand have, he disposed of, and sold to whom 
he pleased, in the usual way, hauling it to the city, and sell- 
ing it openly, without any attempt by plaintiff to prevent it. 
But plaintiif swore, that she knew nothing of this: that she 
was absent from home, with the exception of three days, 
— about the 1st August to the 15th October, and had no 
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agent in the city. The evidence showed, also, that said Le- 
Grand had lived in Montgomery for many years, and knew 
that said plantation belonged to plaintiff; and that before 
he sold the goods to said Houser, and before he took said 
mortgage, he knew that said Houser was occupying said 
plantation as plaintiff's tenant. But said LeGrand swore, 
that he did not know the terms of the contract of renting, 
nor whether the rent had been paid cash, or was still due ; 
that he never made any inquiry of the plaintiff, or any other 
person, about the terms of the renting, and that he had no 
knowledge of the plaintiff's lien on the cotton at the time 
he received and sold it. 

“The evidence showed, also, that during the fall, com- 
mencing the latter part of August, and up to about the Ist 
November of that year, Houser delivered to defendant 
twenty-six bales of said cotton, brought into Montgomery 
by the wagon-load, and sold by defendant as soon as re- 
ceived, and the amount credited on Houser’s debt to him ; 
all of which was received by said LeGrand, in entire good 
faith, on his own debt, and with no intention on his part to 
defeat or destroy plaintiff's lien, if such she had; and Le- 
Grand not knowing actually whether she had any lien, or 
whether she had been paid. The evidence showed, also, 
that LeGrand received from Houser about twenty other 
bales, not grown on said place, making forty-six bales in all ; 
but this amount lacked three or four hundred dollars of pay- 
ing the debt which said Houser owed him. It was shown, 
also, that plaintiff did not take out any attachment, but never 
in any way consented to Houser’s removal of any part of the 
crop, unless such consent is to be inferred from the fact that 
he removed the cotton from the plantation, and brought it 
to town, as fast as it was ginned and baled, and that she 
made no effort to prevent its being so removed ; that, rely- 
ing upon Houser’s repeated promises to pay the debt, she 
waited until early in November, just before the second in- 
stallment became due, when she ascertained, by going on 
the place, that all the crop had been removed, except about 
one bale, which was claimed by the laborers on the place ; 
that she at once called upon Houser, who informed her that 
he had delivered the cotton grown on her place to defend- 
ant, but that he would bring other cotton, from a place in 
Autauga, to pay her rent ; that he failing to do this, in De- 
cember she made a demand, as landlord, on the defendant, 
for the cotton received by him, and claimed that he should 
give it up, or pay the rent, as she claimed a lien on it by 
virtue of the rent due her. Defendant admitted his receipt 
of the cotton, but claimed it as due on his mortgage; and 
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he had sold it, and applied the proceeds to the payment of 
the amount due him on the mortgage, before plaintiff made 
any demand on him, or gave him any notice that she claimed 
a lien on it. Defendant refused either to pay the rent, or to 
deliver the cotton to plaintiff, or to pay her the proceeds ; 
but he did not, at the time of the interview, deny any knowl- 
edge of the renting, saying nothing about it. Defendant 
also denied, on oath, as a witness, any actual knowledge or 
notice of plaintiff's lien. 

“The foregoing was, in substance, the whole testimony. 
Upon this evidence, the court charged the jury, in express 
terms, that while the defendant would be liable in this ac- 
tion, if he received the cotton with notice of the plaintiff's 
lien, yet the recitals in the mortgage taken by him from 
Houser was not sufficient notice, and was not such notice as 
would put him on inquiry, to ascertain if there was rent 
due, and whether it had been paid; nor did the law imply 
such notice to him, from such a fact as that stated by Le- 
Grand, that he was on the plantation once during the year, 
and knew that the plantation was the property of the said 
plaintiff. 

“The court further charged the jury, that to give the de- 
fendant notice, and put him on inquiry, he must have some 
other and further knowledge of the renting, and of the 
terms of the contract of renting, than was given by knowl- 
edge that the plantation belonged to the plaintiff, and that 
Hoaser held as her tenant, and the recitals in his mortgage, 
which stated that Houser was cultivating that year the lands 
of the plaintiff. 

“The court charged the jury, also, that the mere fact that 
the defendant knew Houser had rented the plantation from 
the plaintiff, for the year 1872, and was holding and culti- 
vating it as her tenant, was not sufficient evidence to put the 
defendant on inquiry; but that, in order to hold him respon- 
sible, it must be proved that he knew there was a lien on the 
cotton for the unpaid rent, and that it was the plaintiff's 
duty to prove that he knew there was a lien for rent on the 
cotton, at the time he bought it. 

“The plaintiff excepted to each of these charges, and re- 
quested the court to give the following charges, which were 
in writing: 1. ‘If the jury believe that LeGrand had know]l- 
edge of the fact that Houser was the tenant of Mrs. Lomax, 
and that the cotton received from Houser was grown on the 

lantation of Mrs. Lomax, then he received the cotton sub- 
ject to the payment of the rent due to Mrs. Lomax; if there 
was any due at the time he received the cotton, the plaintiff 


is entitled to recover the amount so due, with interest, if the 
VoL. Lx. 
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cotton so received and sold by LeGrand was of value suffi- 
cient to pay the rent due.’ 2. ‘That if LeGrand, at the 
time he received the cotton, knew that the plantation on 
which it was grown belonged to Mrs. Lomax, and that Houser 
had rented it for the year, then the law charged him with 
knowledge that Mrs. Lomax had a lien upon said crop; and 
to protect himself, he was put upon inquiry, as to whether 
the rent was due, and when and how much; and he is 
chargeable with every fact and circumstance he could have 
ascertained by making such inquiry.’ The court refused to 
give either of these charges, and the plaintiff excepted to 
the refusal of each.” 

The charges given by the court, and the refusal of the 
charges asked, are now assigned as error. 

The case was decided at the December term, 1876, but 
has never been reported, the original opinion having been 
lost ; and it is now published from a copy of the opinion 
found in the court below. 


Tuos. H. Warts, with J. T. Hotrzciaw, for appellant.—Le 
Grand knew that Houser was the tenant of Mrs. Lomax, and 
that the cotton was grown on the lands rented from her. 
This was sufficient to put him on inquiry, and to charge him 
with implied notice of her lien.—Pritchett v. Munroe, 22 Ala. 
502; Saltmarsh v. Bower & Co., 22 Ala. 221; Jones v. Web- 
ster, 48 Ala. 109; 2 Vesey, 437; 14 Vesey, 426; 16 Vesey, 248; 
1 John Ch. 267; 4 Ohio, 458; 15 Peters, 112. That the action 
lies against a purchaser who has notice of the lien, see Hus- 
sey v. Peebles, 53 Ala. 482. 


Hersert & Murruey, contra.—Case is an equitable action, 
and the plaintiff can not recover when he was himself in 
fault—when the loss or injury complained of was caused by 
his own negligence, or might have been prevented by the 
exercise of proper care and diligence by him.—1 Bacon’s 
Abr. 109, tit. Action on the Case, C; Ventr. 310; 2 Stark. Ev. 
212; 2 Greenl. Ev. § 232 a; Jones v. Allen, 1 Head, Tenn. 635. 
Under this rule, if the complaint had set out all the facts 
which the evidence established, the plaintiff could not have 
recovered. She had a lien for rent, superior to the defend- 
ant’s claim under his mortgage; and she charges that this 
lien was lost to her and destroyed by the act of the defendant. 
But the proof shows that her lien was lost by her own neg- 
ligence, and her failure to use ordinary diligence to save her 
debt; that the crops raised by the tenant were more than 
enough to pay her debt and the defendant’s debt ; that the 
greater part was openly removed and sold by the tenant, 
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during the plaintiff’s absence, and the defendant did not 
secure enough to pay his own debt. To allow her now to 
recover of the defendant, and thus make him bear the con- 
sequences of her negligence, would be inequitable. The case 
is similar, in principle, to judgment liens, as in the cases of 
Patton v. Hayter, Johnson & Co., 15 Ala. 18; Turner v. Law- 
rence, 11 Ala. 480; Waring v. Durden, 11 Ala. 988. On the 
equity of the case, see White & Tudor’s Lead. Cases ia Eq., 
vol. 2, p. 131; 14 Ohio, 428. Nor could the defendant be 
charged with implied notice, under the facts proved. When 
the plaintiff allowed her tenant to remove the crops, and sell 
them in open market, her conduct could only be reconciled 
with good faith on the hypothesis that her rent was paid. 
“Even where circumstances are brought directly home to 
the purchaser, which would have been sufficient, in them- 
selves, to put him on inquiry, and thus amount to notice ; he 
will be entitled to rebut the presumption of notice, which 
would otherwise arise, by showing the existence of other and 
attendant circumstances, of a nature to allay his suspicions, 
and lead him to suppose that inquiry was not necessary.” — 
2 Lead. Cases in Equity, Hare & W.’s Notes, 114; Moore v. 
Clementson, 2 Camp. 22. 


BRICKELL, C. J.—1. The statute declares a lien on crops 
grown on rented premises, for the rent of the current year. 
Process of attachment is given, as the remedy for the enforce- 
ment of the lien, if the crop is removed, or about being 
removed from the premises, without the consent of the land- 
lord. If removed, the attachment may be levied on it in the 
possession of the tenant, or one holding it in his right, or in 
the possession of a purchaser with notice of the lien,—Rev. 
Code, $$ 2961-63. Rent, at common law, was a lien—a 
charge on the goods of the tenant, remaining on the demised 
premises. The landlord could distrain, however, only on the 
premises; and if the goods were removed by the tenant 
before distress, the lien, or right to charge them, was lost. 
So, the right to distrain was lost, if not exercised before the 
expiration of the term. There are acts of parliament, modi- 
fying these rules of the common law, enlarging the remedy 
by distress, and authorizing the landlord to pursue and seize 
the goods after the removal; which, with changes and alter- 
ations, to adapt them to their condition, have been re-enacted 
in several States of the Union. A material distinction be- 
tween them and our statutes is, that the removal from the 
premises, or the expiration of the term, does not impair the 


lien of the landlord—that the lien is preserved, until the crop 
Vou. Lx. 
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passes into the possession of a purchaser without notice.— 
Governor v. Davis, 20 Ala. 366. 

2. A purchaser can not claim protection against the lien, 
if he has notice of facts, which, if he had pursued, would 
have enabled him to ascertain its existence. The rule pre- 
vails, which is applied when protection is claimed against a 
prior right or equity—that whatever is sufficient to put a 
party upon inquiry, is sufficient to charge him with notice. 
If the want of notice—of actual knowledge, cr information— 
result from the failure to use proper diligence to ascertain 
whether the fact or right exists, protection against it can not 
be claimed.— Chapman v. Glassell, 13 Ala. 55; Herbert v. Han- 
rick, 16 Ala. 597; McGehee v. Gindrat, 20 Ala. 100. 

3. The mortgage to the appellees conveys, among other 
things, “the entire crop of cotton and corn, which may be 
made during the present year, on the plantation in Mont- 
gomery county, known as Mrs. C. Lomax’s plantation, which 
1” (the mortgagor) “am cultivating the present year.” If 
the appellees were claiming a right, legal or equitable, in 
the premises, acquired from the mortgagor, as paramount 
to that of Mrs. Lomax in and to the lands, it would scarcely 
be denied that they are charged and affected with notice of 
her right and her estate. The recital of the mortgage is, 
that the plantation is hers, and that the mortgagor is culti- 
vating it the present year. It is equivalent to a declaration 
that the fee, the ultimate reversion, resides in her, and the 
right of the mortgagor is to cultivate during the year. This 
is the nature, character, and extent of the right there asserted; 
and it would not have been thus limited, if it had been greater. 
This recital, in our judgment, is full notice to the appellees, 
of the lien which the law attaches to the relation existing 
between the mortgagor and Mrs. Lomax. It is notice of the 
relation; and being notice of that, it is equally notice of the 
lien which the law attached to it. It is not material that the 
landlord has not a right of property in or to the crops. The 
statute simply creates a charge—a right to the satisfaction 
of the rent, superior to the right of the tenant, and all per- 
sons claiming under him, so long as the crop remained on 
the premises. If removed by the consent of the landlord, 
the consent is a waiver of the lien. But, if removed without 
his consent, the lien continues, and he is entitled to pursue 
and seize the crop by attachment, to enforce the lien, until 
the right of a purchaser without notice intervenes. Conse- 
quently, the landlord can maintain no action which involves, 
or is dependent on, a right of property, or a right of posses- 
sion. If the crop is removed by, or, after removal, passes to 
the possession of, a stranger having notice of the lien, who 
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sells or converts it, thereby rendering unavailing the statu- 
tory remedy by attachment for its enforcement, the landlord 
may maintain an action on the case against him.— Hussey v. 
Peebles, 53 Ala. 432. 

4. The lien is an incident to the relation of landlord and 
tenant. It is not matter of contract—it is the creation of 
the law. It may be waived, or relinquished, by the stipula- 
tions of the lease, or of the contract of renting. But, in the 
absence of express, or inconsistent stipulations, in the con- 
tract, it springs out of the relation; and whoever is charge- 
able with notice of the relation, is chargeable with notice of 
the lien. The notice the statute contemplates, which de- 
prives the purchaser of protection against the lien, is knowl- 
edge or information of the right of the landlord, or of facts 
which ought to have directed his attention to the lien. That 
the appellees did not know the terms of the contract of rent- 
ing, or the amount of the rent which was chargeable on the 
cotton, is not material. If they desired the information, they 
had full means of acquiring it, and these means they were 
bound to use; and if they failed to do so, they are not enti- 
tled to protection against the lien. 

5. The statute contemplates that, as long as the crops 
remain on the rented premises, they shall be subject to the 
lien; as at common law, the lien attached to goods upon 
the demised premises, and was not affected by any aliena- 
tion of the tenant, until their removal. It was only after 
removal, that a right could be acquired, which would over- 
ride or defeat the right of the landlord.—Taylor’s Law of 
Landlord and Tenant, $577. The crops being on the rented 
premises, is notice to all the world of the relation; and all 
who deal with the tenant must inquire as to the existence of 
thelien. After removal, the possession of the tenant, severed 
and distinct from his possession of the premises, is prima 
Jacie evidence of ownership, of the right to sell, or otherwise 
dispose of them. Then notice becomes necessary to charge 
a purchaser from him. But, in the present case, whatever 
right the appellees acquired, was acquired by the mortgage 
executed before the crops were grown—while they were in an 
immature state, not severed from the freehold. The delivery 
of the cotton subsequently was merely in subordination to 
the title conveyed by the mortgage, and in performance of 
the duty imposed by it. The appellees are not purchasers, 
whom a want of notice will under the statute protect. To 
stand in that relation, their title should have been acquired 
after the tenant had removed the cotton from the premises, 
without notice of the lien of the landlord. 


The rulings of the City Court were not in accordance with 
Vou. Lx, 
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these views; and its judgment is reversed, and the cause 
remanded. 


Hamilton’s Adm’r v. Blackwell. 


Bill in Equity by Creditor, to set aside Fraudulent Conveyance. 


1. Burden of proof, as to consideration of deed.—Where a creditor files a bill 
to set aside, as fraudulent, a deed executed by his debtor, which recites the 
payment of a valuable consideration, the burden of proof is on the grantee, if 
the creditor’s debt ante-dates the execution of the deed, to prove the payment 
of the purchase-money ; or, if the deed was accepted in payment of an exist- 
ing debt, to prove the existence and validity of such debt. 


Appr from the Chancery Court of Limestone. 

Heard before the Hon. R. S. Watkins. 

The bill in this case was filed on the 22d June, 1871, by 
Alexander Hamilton, against William H. Blackwell and Lucy 
S. Blackwell; and sought to set aside, as fraudulent in law, 
a deed by which said William H. Blackwell conveyed an 
undivided one-third interest in a tract of land, containing 
three hundred and twenty acres, to said Lucy 8. Blackwell, 
who was his sister, and to subject said interest in the land to 
the payment of a debt which William H. Blackwell owed to 
the complainant. The complainant’s debt was evidenced b 
a promissory note under seal, for $2,500, a copy of which 
was made an exhibit to the bill, and which was dated the 
18th September, 1862, and payable in gold, or its equivalent, 
on the lst January, 1864, to said Alexander Hamilton or 
order, with interest from date; and it was signed also by 
George Wilkinson and J. H. Jones, as co-makers with said 
Blackwell. The complainant brought suit on this note in 
October, 1865, and recovered judgment in May, 1871, against 
said Wilkinson and William H. Blackwell; and the bill 
alleged that neither of them had property sufficient to sat- 
isfy the judgment. The said tract of land had belonged to 
said William H. Blackwell and his two sisters, LucyS. Black- 
well, and Mrs. J. J. Wiggs, as tenants in common, each own- 
ing an undivided one-third interest; and the deed by which 
William H. conveyed his interest to his sister, Lucy @ Black- 
well, was dated the lst October, 1866, and recited, as its 
consideration, the present payment of $1500. The bill alleged 
that this deed was executed by said William H. Blackwell, 


“with the intent to hinder, delay, and defraud your orator in 
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the collection of his said debt.” Answers under oath being 
required, the defendants filed separate answers, under oath, 
and each denied the charge of fraud. In reference to the 
consideration of the deed, William H. Blackwell answered: 
“On the lst October, 1866, and long prior to that time, he 
was indebted to his sister, Lucy 8S. Blackwell, in more than 
$1,500, for money loaned, and for cotton and other things of 
value; and in consideration of his indebtedness to her as 
aforesaid, to the extent of $1,500, he sold and conveyed to 
her his interest in the said lands. He further states, that 
said sale and conveyance was a dona fide transaction in all 
respects, and in no way tainted with fraud; that the sale of 
said land was fair, and for a valuable and adequate consid- 
eration,” &c. Lucy S. Blackwell answered : “ Before and on 
the lst October, 1866, W. H. Blackwell was indebted to this 
respondent in a large amount of money, expended and paid 
for him, at divers times, at his request, and for stock sold 
him, such as horses, &c.; also, for cotton sold and delivered, 
amounting in the aggregate, with interest thereon, to more 
than $2,500; and in consideration of said indebtedness, to 
the extent of $1,500, he sold and conveyed to this respondent 
his interest in said tract of land, which was one-third part 
thereof; and she insists that she had the right thus to col- 
lect her debt,” &ce. 

On final hearing, on pleadings and proof, the chancellor 
held that the complainant had failed to establish the charge 
of fraud ; and he therefore dismissed the bill. The appeal 
is sued out by the personal representative of the complain- 
ant, and the chancellor’s decree is now assigned as error. 


Capaniss & Warp, with D. P. Lewis, for appellant. 
R. O. Pickert, contra. 


STONE, J.—The record in this case shows that the debt, 
on which Alexander Hamilton recovered judgment against 
Wm. H. Blackwell, was contracted in 1562. The deed, un- 
der which Lucy Blackwell claims, was executed in October, 
1866. No money was paid in the purchase ; but the alleged 
consideration of the deed was a debt, past due, from Wm. H. 
to Lucy Blackwell, said to be much larger than the recited 
consideration of the deed—fifteen hundred dollars. On the 
clearly established fact, that the debt to complainant was 
older than the deed to Miss Blackwell, the burden was on 
her to show by proof that the debt from her brother to her, 
to the extent of fifteen hundred dollars, really existed ; and, 
VoL. Lx. 
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this being the turning point in the present case, it becomes 
necessary to consider, to some extent, the testimony. 

The defendant’s proof consists of her own and Wiggs’ de- 
positions. Her own testimony, considered by itself, is far 
from satisfactory. Many of the items composing her claim, 
if not all of them, are vaguely stated, and chiefly from hear- 
say. She evidently misunderstood the nature and purpose 
of the first charge in her account—“ one-third of amount paid, 
$1500—$500.” If this item means any thing in the account, 
it is an averment that she had paid, for the three owners, 
$1500—probably in the purchase of the land; of which her 
brother owed her one-third, $500. When asked to explain 
this item, she, in her deposition, answers, “ The fifteen hun- 
dred dollars claimed as due me, was paid for my brother's 
interest in the land in controversy.” This is all the testi- 
mony offered in support of this charge; and if true, it shows 
that William H. was entitled to a credit of $1500 therefor, 
instead of being debited with $500, as he was. She swears 
she paid for her brother, to Peebles & Bro., $450, and through 
her brother-in-law, Wiggs, to Smith & Roberts, $157. Wiggs 
proves payments to these parties by Miss Blackwell, but 
fails utterly to prove they were made on account of Wm. H. 
Blackwell. And the witnesses Peebles and Smith testify 
that Miss Blackwell made payments to them on her own 
account ; and the former exhibits her account, showing such 
payment by her, of $441. They have no recollection or 
memorandum of payments made by her on her brother’s 
account; and their testimony tends strongly to show she 
never made such payments. Her testimony, of cotton and 
stock sold, in which she had an interest, is also vague, and 
entirely unsatisfactory. If her claim be just, she could have 
fortified it in many particulars. Her brother could have 
explained the items which she leaves in such great doubt ; 
and no excuse is offered why his testimony was not taken. 

On the other hand, it is shown, by all the proof, that Wm. 
H. Blackwell continued in the undisturbed possession of the 
land, as he had done before, up to the time when this bill 
was filed, more than four years after the deed was made to 
his sister; and the witnesses Pickett and High testify, that 
Miss Blackwell, just before the commencement of this suit, 
admitted her brother’s ownership and right to control one- 
third of the land. We think there is a failure to prove a 
valuable consideration for the deed from William H. to Luc 
Blackwell, and that the complainant in the court below is 
entitled to relief—2 Brick. Dig. 23, $$ 122, 123, 124, 125; 
Crawford v. Kirksey, at the last term. 

The decree of the chancellor is reversed, and a decree here 
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rendered granting the relief prayed by the bill. It is referred 
to the register to report to the Chancery Court the amount 
due complainant, with interest to the coming in of the re- 
port. 1 other questions are reserved for decision by the 
chancellor. . 

Reversed and rendered. 





Bricke, C. J., not sitting, having been of counsel. 


Shetfey v. Davis. 
Motion to quash Execution, and set aside Sherijf’s Sale. 


1. Presumptions in favor of judgment; what will not be indulged. —When a 
motion is entered on the docket to quash an execution, and to set aside a sale 
of lands under it, on certain specified grounds, and the motion is granted by 
the court; this court will not, in order to sustain’ the judgment. presume that 
the action of the court was justified by other facts not specified in the mo- 
tion, although the bill of exceptions does not purport to set out all the evi- 
dence that was introduced. 

2. Bankruptcy ; effect on execution lien.—The lien of an execution creditor, 
whose judgment was rendered before the defendant obtained a discharge in 
bankruptcy, though no execution was then in the hands of the sheriff, is not 
destroyed by the bankruptcy, and may be enforced by an alius. 

3. Claim of exemption; when not good cause for setling aside execution levy 
and sale.—A levy and sale of lands under execution will not be set aside, at 
the instance of the defendant and his wife, under a claim of homestead ex- 
emption, when the value of the property at the time of the levy and sale is 
not shown, and it is not shdwn that the claim was interposed before the sale. 

4. Prior sale under execution.—A prior sale of the lands under execution, 
at which the wife of the defendant became the purchaser, farnishes no ground 
for setting aside a subsequent levy and sale, on the motion of him and wife. 


APPEAL from the Circuit Court of Madison. 

Tried before the Hon. Louis WYETH. 

This was a motion by Zebulon P. Davis and his wife, Mrs. 
Williametta Davis, to quash four executions, with their 
levies, and to set aside and vacate a sale under them of a 
certain house and lot in Huntsville. The executions were 
issued on two judgments, which Mrs. Elizabetli W. Sheffey, 
as the executrix of the will of her deceased husband, L. B. 
Sheffey, recovered against said Z. B. Davis, in the Circuit 
Court of Madison, on the 28th April, 1871 ; one for $249.50, 
and the other for $1,425.40. An execution on each of these 
judgments was issued on the Ist June, 1871, and each was 
returned “ No property found.” Another execution was then 


issued, which was returned with the same indorsement, on 
Vou. Lx. 
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the 19th October, 1871; and an execution against the plain- 
tiff, for the costs, was issued in December, 1873, and returned 
satisfied. On the 13th September, 1875, another execution 
was issved on each of said judgments, and each was levied 
on said house and lot; but both were returned without a 
sale, for want of time. Executions were again issued on 
said judgments, on the 26th January, 1876, and levied on 
said house and lot; and the property was sold under this 
levy, on the first Monday in April, 1876, Mrs. Sheffey be- 
coming the purchaser, and receiving a deed from the sheriff 
The motion to quash these executions and levies, and to va- 
cate and set aside the sheriff's sale, was entered on the 
docket on the 18th November, 1876; and specified the fol- 
lowing grounds: “1. Because said Zebulon P. Davis, on 
the 1st day of March, 1872, filed his petition in the United 
States District Court at Huntsville,” asking to be discharged 
as a bankrupt, and obtained his discharge, by the decree of 
said court, on the 7th June, 1872; “ i executions issuing 
after said proceedings in bankruptcy had begun, and after 
said discharge had been granted, were void; and said levies, 
being made after said proceedings in bankruptcy, were void ; 
and said sale, under said executions and levies, was also 
illegal and void. 2. Because said real estate consists of a 
house and lot, of a value not exceeding $2,000, which is the 
homestead of said Z. P. Davis and Williametta Davis, who 
are residents and citizens of Alabama, and who intermarried 
in the year 1840. Said Z. P. Davis purchased said house 
and lot in the year 1859; and he and his said wife have re- 
sided in said house and lot ever since, and now live in the 
same; wherefore said house and lot is exempt from sale 
under execution, and said levies and sale are void.” 

On the hearing of the motion, as the bill of exceptions 
shows, said Davis and wife introduced their own affidavits, 
which were substantially the same, and in which they stated 
that they were married in 1840; that Davis bought the house 
and lot in 1859, and resided in it continuously from that 
time thenceforward ; that a judgment was rendered against 
said Davis on the 7th November, 1861, in favor of Thomas 
S. McCalley & Co., on which several executions were regu- 
lar.y issued, and finally a pluries on the 21st July, 1869, 
which was levied on the said house and lot; that at the 
sheriff's sale under this levy, on the 6th September, 1869, 
George L. Davis was the highest and best bidder, and, by his 
direction, on the payment of the price bid by him, the sherift 
executed a conveyance to Mrs. Williametta Davis; that they 
continued to reside in the house, Mrs. Davis claiming it as 
her separate property, and her husband recognizing and ad- 
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mitting her title; that, if the sheriff's deed to Mrs. Davis 
“should be found defective, irregular, or void,” then it was 
the homestead and property of her husband, and was ex- 
empt from levy and sale; and that “said property is not, in 
the opinion of this affiant, worth more than $2,000.” The 
bill of exceptions states, “that the statement of facts averred 
in said motion was admitted, except as to the value of the 
house and lot not exceeding $2 000 ; and the counsel for the 
defendant in the motion stated that, at the proper time, he 
would sustain said denial as to value by proof.” The sher- 
iff’s deeds, one to Mrs. Davis, and the other to Mrs. Sheffey, 
were also offered in ev idence, with the several executions re- 
ferred to. “It was admitted that the only claim to said 
house and lot set up by said Davis and wife, or either of 
them, at the time of the said sale by Robert E. Murpby as 
sheriff, at which Mrs. Sheffey became the purchaser, and 
prior thereto, was that of Mrs. Davis claiming it as her sep- 
arate statutory estate under said former deed by Doyle as 
sheriff; and that no proof of claim of homestead had been 

made or set up, until the filing and entry of the motion in 
this case. But the possession. and occupancy of the prem- 
ises by said Davis and wife, as the residence of themselves 
and their family, was proved; and that at the time of said 
sale by Murphy as sheriff, Mrs. Davis claimed said house 
and lot as her property, under said former deed from Doyle 
as sheriff; but no homestead exemption or right was claimed 
or asserted by either her or said Z. P. Davis, “until the filing 
of the motion in this case. It was further admitted, that 
there is now pending in this court an action of ejectment by 
Mrs. Sheffey, against said Davis and wife, for said house 
and lot; and that the debt, which is the foundation of said 
judgments, was contracted prior to the lst August, 1866, for 
medical services rendered by said L. B. Sheffey, deceased, to 
the family of said Davis and wife, before, during, and since 
the late war.” 

“Upon the hearing of said motion, without the interven- 
tion of a jury, the presiding judge made the following order : 
‘Motion granted, and plaintiff excepts.” The appeal is 
sued out by Mrs. Sheffey, and the judgment on the motion 
is assigned as error. 


Humes & Gorpon, for appellant. 
Waker & SHELBY, Pau. L. Jones, and Nica. Davis, contra. 


STONE, J.—Motion was made in this case to quash exe- 
cutions, and the returns thereon, and to set aside a sale of 


land thereunder, on certain specified grounds. The court 
Vou. Lx. 
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sustained the entire motion, and the purchaser at the sale, 
plaintiff below, excepted. It is contended here that, inas- 
much as the record fails tu affirm that it contains all the 
evidence, we must presume the existence of a sufficient cause 
to justify the action of the court, even if the grounds stated 
in the motion be held insufficient. We can not assent to 
this. A motion is not, strictly, pleading; and, although a 
demurrer may sometimes be interposed to such motion when 
in writing, yet, in motions such as this, pleading is not nec- 
essary. We feel it our duty to presume, in the absence of 
some record averment to the contrary, that the action of 
the court was had on the motion copied in the record. Such 
action is, at most, but a response of the court to a motion 
made by counsel; and it would be a high-handed measure 
for a court to make an order unsettling titles to property, or 
destroying the evidence of title, without any motion therefor, 
and without stating any facts, or giving any reason for such 
decision. We will consider the judgment of the court as 
based on one or more of the grounds stated in the motion. 

2. When Z. P. Davis became a voluntary bankrupt, Mrs. 
‘ Sheffey, as executrix, had an execution lien on his property 
in Madison county. His bankruptcy did not destroy that 
lien, or prevent tiie issue of an alias execution for its en- 
forcement.—Crow v. Reid, at December term, 1876. 

3. The claim of exemption furnished no reason for setting 
aside the levy or sale, for several reasons. First, it failed to 
show the value of the property at the time of Mrs. Sheffey’s 
levy and sale.— Watts v. Burnett, at December term, 1876. 
Second, it failed to show that the claim was interposed be- 
fore the sale was made.—WSteele v. Moody, and Rottenbury v. 
Pipes, at December term, 1875. Third, the judgment hav- 
ing been rendered in 1871, it should have been shown 
whether the debt was contracted before or after the consti- 
tution of 1868 was declared operative, so as to show under 
what law the claim accrued.— Taylor v. Anthony, and Miller 
v. Marx, at December term, 1876. 

4. If Mrs. Davis, by her older purchase, acquired a good 
and valid title to the property, it will enable her to defend 
successfully the action of ejectment brought for its recovery. 
It furnishes no ground for setting aside the levy and sale 
afterwards made.—Nuckols v. Mahone, 15 Ala. 212; Caw- 
thorne v. Knight, 11 Ala. 268. 

None of the grounds stated in the motion justified the 
ruling of the Circuit Court; and its judgment is reversed, 
and a judgment here rendered, overruling the motion made 
in the court below. 


BrickeE.., C. J., not sitting, having been of counsel, 
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MeMullen et al. v. Neal’s Adm’r. 


Bill in Equity by Creditor, to enforce and foreclose Mortgage 
given by Principal Debtor to Surety. 


1. Subrogation of creditor to rights of surety under mortgage given by principal 
debtor.—When a debtor executes a mortgage, or deed of trust, for the declared 
purpose of securing his accommodation indorsers; authorizing the trustee to 
sell the lands, if he ‘‘should make default in paying said debt at maturity, 
and with the proceeds pay said bill of exchange,” Xc.; the deed enures to the 
benefit of the creditor, although it was executed without his knowledge: his 
acceptance of its provisions will be presumed, and he may enforce it against 
a purchaser with notice. 

2. Same; entering satisfaction of mortgage; when purchaser is chargeable with 
notice.—When a mortgage, or deed of trust, is executed by a debtor with the 
declared purpose of securing his sureties, but in terms which make it enure 
to the benefit of his creditor, and it is duly recorded; the sureties can not, 
while the debt remains unpaid, impair the rights of the creditor, by entering 
satisfaction, or directing the trustee to enter satisfaction, on the record of the 
deed ; and a purchaser from the debtor, after such entry of satisfaction, is 
chargeable with notice of the creditor’s rights under the deed. 


Appeal from the Chancery Court cf Madison. 

Heard before the Hon. Henry C. Speake. 

The original bill in this case was filed on the 3d August, 
1870, by the personal representative of George W. Neal, de- 
ceased, against John H. McMullen and wife, Joseph C. Brad- 
ley, and ‘William H. Wortham; and said Wortham having 
died pending the suit, it was revived against his administra- 
tor and heirs. The object of the bill was to enforce and fore- 
close a deed of trust, hereinafter described, and to subject 
the lands conveyed by it to the payment and satisfaction of 
the debt described in it. The deed, a copy of which was 
made an exhibit to the bill, was in these words : 

“Whereas Joseph C. Bradley, Ferdinand L. Hammond, 
and George W. Carmichael, of Madison county, Alabama, 
have this day indorsed a bill of exchange, as an accommo- 
dation to me, for the sum of $2,288.10, dated this day, due 
at twelve months, drawn by me in favor of said Joseph C. 
Bradley, on Bradley, Wilscn & Co., New Orleans, Louisiana: 
Now, for the purpose of securing the said Bradley, Ham- 
mond, and Carmichael, I, the said John H. McMullen, have, 
and by these presents do convey, sell, and transfer all my 
right, title, and interest in and to the west half of the south 
half of section eight (8), township three (3), range two (2) 


east, lying in Madison county, Alabama, unto D. C. Hum- 
Vor. Lx. 
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phreys, trustee, in trust that I am to remain in possession of 
the same the present year, and, should I make default in 
paying said bill at maturity, then the trustee may proceed, 
after giving thirty days’ notice, to sell to the highest bidder 
for cash the land before described, and with the proceeds 
pay said bill of exchange, with all costs, damages, &c. Wit- 
ness my hand and seal, this 30th day of January, 1860.” 

This deed was signed by said John H. McMullen and his 
wife, and by said D. C. Humphreys; was regularly acknowl- 
edged by all of said parties, and was recorded in the office 
of the probate judge of said county on the 6th February, 
1860. The said bill of exchange was negotiated by said 
George W. Neal, and was his property; and not being paid 
at maturity, the debt was extended for twelve months, and 
another bill of exchange executed by the same parties, and 
in the same form, for $2,723.87. This latter bill was unpaid 
when the bill was filed, and was made an exhibit to the bill. 
The bill alleged, also, “that on the 24th January, 1863, not- 
withstanding said bill of exchange remained unpaid, said 
Bradley, Hammond and Carmichael instructed said Hum- 
phreys, as trustee, to enter satisfaction of the said deed, as 
appears by an entry on the margin of the registration of said 
deed ; and said Humphreys, on the 11th May, 1863, pursuant 
to said order, did release and discharge the said property 
from the lien cieated by said deed. And complainant shows 
that said entry of satisfaction was not made by the order, 
consent, or knowledge of his intestate; nor did he ever re- 
ceive payment or satisfaction of said bill of exchange; and 
said entry was not authorized by him, but, on the contrary, 
he earnestly objected and protested against the same, as 
soon as the same came to his knowledge.” The bill alleged, 
also, that McMullen “thereafter” sold and conveyed the 
said lands to the defendant Wortham ; that Wortham bought 
with knowledge, “direct and constructive,” that the lands 
were subject under the deed of trust to the payment of said 
debt, and should in equity be held a trustee of the lands for 
the benefit of the complainant. The prayer of the bill was, 
that an account might be taken of the complainant’s debt, 
and also of the rents and profits of the land; that a trust in 
favor of the complainant might be declared against Wortham, 
and thé lands be sold for the payment of the amount ascer- 
tained to be due; and the general prayer was added, for 
other and further relief. 

Decrees pro confesso were taken against all the defendants 
except Wortham, who filed an answer, admitting the execu- 
tion of the deed of trust as alleged, but denying that said 
George W. Neal had any rights under it, or any knowledge 


VoL. LX. 
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of its execution at the time it was given; averring that he 
negotiated the bill of exchange solely on the personal res- 
ponsibility of the parties to it, and without any reference to 
the deed of trust; admitting that he purchased the lands 
from McMullen on the 31st January, 1863, and paid in cash 
$3,236, which was their full value; alleging that said pur- 
chase was made “after the record entry of the direction to 
the trustee to enter satisfaction of said deed, and without 
notice, either actual or constructive, that complainant’s 
intestate either had, or pretended to have, any claim or right 
to said land, by lien, subrogation, or otherwise ;’ and alleg- 
ing, also, that said George W. Neal, up to his death, in Octo- 
ber, 1869, having knowledge of the entry of satisfaction of 
said deed, never objected to it, nor complained of it, and 
never asserted any right or claim under the deed of trust, 
although the drawer and indorsers of the bill had for many 
years been insolvent. 

The direction of Bradley, Hammond, and Carmichael, to 
Humphreys, to enter satisfaction of the deed, which was 
made an exhibit to Wortham’s answer, was as follows: “The 
undersigned, Joseph C. Bradley, Ferdinand L. Hammond, 
and George W. Carmichael, beneficiaries in a deed of trust 
made by John H. McMullen and wife to David C. Hum- 
phreys as trustee, and conveying to him a tract of land lying 
and being in Madison county, Alabama, described as,” &c., 
“to secure us as indorsers of a bill of exchange drawn by 
said John H. McMullen on Bradley, Wilson & Co., New Or- 
leans, La., for the sum of $2,238.10, dated Huntsville, Ala., 
16th January, 1860, payable to the order of Joseph C. Brad- 
ley twelve months after date thereof, do hereby authorize 
and direct the said David C. Humphreys, as such trustee, to 
enter satisfaction on the record of said deed, which is re- 
corded in the office of the judge of probate of Madison coun- 
ty, Alabama. Witness our hands, this 24th January, 1863.” 
And the entry of satisfaction by the trustee was as follows : 
“Pursuant to the above order, I hereby release and dis- 
charge the property mentioned in this deed, from the lien 
created thereby, May 11, 1863;” to which his name was 
subscribed. 

On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainant, and his decree is now 
assigned as error. 


L. P. Waker, for appellants, cited Houston v. Branch 
Bank, 25 Ala. 259; Hodgson +. Shaw, 3 Myl. & K. 183 ; Pond 
v. Scott, 44 Ala. 241. 


VoL. LX. 
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D. P. Lewis, with Capaniss & Warp, contra, cited Burge on 
Sureties, 324; 1 Story’s Equity, § 638; Moore v. Harrison, 
1 Eq. Cas. Abr. 93; Wright v. Morley, 11 Vesey, 12-21; Mo- 
ses v. Murgatroyd, 1 John. Ch. 119; Phillips v. Thompson, 
2 John Ch. 418; Youlmin v.: Hamilton, 7 Ala. 362; Troy v. 
Smith & Shields, 33 Ala. 469; Constant v. Mattison, 22 Tll. 546; 
Clark v. Ely, 2 Sandf. Ch. 166; Ten Eyck v. Holmes, 3 Sandf. 
Ch. 428; Briggs v. Davis, 20 N. Y. 15. 


STONE, J.—The trust deed given by McMullen to Hum- 
phreys, trustee, is more than an indemnity to Bradley, Ham- 
mond, and Carmichael, his accommodation indorsers. It is 
a security for the payment of the debt. The language of the 
deed is, “should 1 make default in paying said bill at matur- 
ity, then the trustee may proceed, after giving thirty days’ 
notice, to sell to the highest bidder, for cash, the land before 
described, and with the proceeds pay said bill of exchange, 
with all costs, damages,” &c. This deed is a direct security 
to the holder of the bill of exchange; and when the bill ma- 
tured, and was dishonored, he was not bound to wait until 
the indorsers were damnified, by forced collection of the 
money, by suit, or otherwise. He had the right then to 
demand that the trustee should execute the trust for his 
benefit; and if the trustee had refused, or failed to do so, he 
could, in equity, at once have coerced a sale of the property, 
for the payment of his claim. This right springs out of the 
very language of the trust deed; and if Neal had no agency 
in procuring the execution of the deed, and even knew noth- 
ing of its existence, this does not, in the least, impair or 
qualify his rights. The security existed, whether he knew it 
or not; and being for his benefit, the law presumes his 
acceptance of its provisions.—See Branch Bank of Mobile v. 
Robertson, 19 Ala. 798; Huckabee v. Billingslea, 16 Ala. 414; 
Ohio Life Ins. &c. Co. v. Reeder, 18 Ohio, 35; Osborn v. No- 
ble, 46 Miss. 449; Homer v. Savings Bank, T Conn. 478; Rob- 
erts v. Colvin, 3 Gratt. 358 ; Daniel v. Joyner, 3 Ired. Eq. 513 ; 
Eastman v. Foster, 8 Metc.19; Moses v. Murgatroyd, 1 Johns. 
Ch. 119; Constant v. Matteson, 22 Ill. 546; Cullum v. Br. Bank, 
23 Ala. 797. 

On the general doctrine of subrogation, see Fwrnold v. 
Bank of Mo., 44 Mo. 336; Toulmin v. Hamilton, 7 Ala. 362; 
Ohio Life Ins. Co. v. Ledyard, 8 Ala. 866; Troy v. Smith & 
Shields, 33 Ala. 469; Phillips v. Thompson, 2 Johns. Ch. 418 ; 
1 Story’s Eq. Jur. $$ 499, et seq. and notes; Clark v. Ely, 2 
Sandf. Ch. 166; Wright v. Morley, 11 Vesey, 12; Hodgson v. 
Shaw, 3 Myl. & K. 183; Wiggins v. Dow, 3 Sumn. 410; 2 
Brick. Dig. 384, §§ 141 to 153; Leary v. Cheshire, 3 Jones’ 
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Eq. 170; McCune v. Belt, 45 Mo. 174; Aldrich v. Hapgood, 
30 Verm. 617; J/iller v. Sawyer, 3 Verm. 412. 

The first bill of exchange, to secure the payment of which 
the deed of trust in the present record was executed, matured 
in December, 1860. The renewed bill matured, and was dis- 
honored, 24-z7 December, #861. On 3ist January, 1863, 
more than a year afterwards, McMullen sold and conveyed 
the mortgaged lands to Wortham, and received the purchase- 
money from him. There is no proof that Wortham, when 
he purchased and paid, had received actual notice of the 
trust deed, or of Neal’s rights thereunder. The bill of ex- 
change was never in fact paid. On the 24th January, 1863, 
Bradley, Hammond, and Carmichael, styling themselves 
beneficiaries under said trust deed, gave directions to Hum- 
phreys, the trustee, “to enter satisfaction on the record of 
said deed, which is recorded in the office of the judge of 
probate of Madison county.” Humphreys entered satisfac- 
tion on the record, May 11, 1863, pursuant to said order. 
The record is silent, whether the direction to enter satisfac- 
tion was attached to, or spread on the record, before Hum- 

hreys actually entered the satisfaction—May 11th, 1863. 

he circumstances tend to show, that it was not. But we 
consider that immaterial. The registration was constructive 
notice of the existence of the deed, to all persons trading for 
the land; and it was equally constructive notice of Neal’s 
interest thereunder. If Wortham saw, or had knowledge of 
the direction given by Bradley, Hammond, and Carmichael, 
to enter satisfaction, he was equally notified that Neal did 
not unite in such direction. This was enough to put him on 
inquiry, as to Neal’s interests. These could not be certified 
away, by Bradley, Hammond, and Carmichael. 

We need not, and do not, decide whether a mere direction 
to enter satisfaction, even by all the beneficiaries, without 
such actual entry, would be enough. Possibly, such direc- 
tion would be treated as a mere power, subject to revocation, 
until acted on and executed.—See Code of Ala., $§ 2222-3. 
Nor do we decide whether or not an unauthorized entry of 
satisfaction by the trustee, Humphreys, would have author- 
ized Wortham to purchase afterwards, and thus place him- 
self on the high vantage-ground of a bona fide purchaser 
without notice. That question is not before us, as Wortham 
purchased long before Humphreys made the entry of satis- 
faction.—See 7’hrall v. Spencer, 16 Conn. 139; Jones v. Quin- 
nipiack Bank, 29 Conn. 25; Himes v. Keller, 3 W. & Serg. 
401 Po Houston v. Br. Bank at Huntsville, 25 Ala. 25v. 


we are unable to regard Mr. Wortham as a Lona fide pur- 
OL. LX. 
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chaser without notice; and the result is the decree of the 
chancellor is affirmed. 


BricKELL, C. J., not sitting, having been of counsel. 


Benagh, adm’r v. Turrentine, adm’r. 
Final Settlement of Accounts of Deceased Administrator. 


1. Widow's quarantine, and duty and liability as administratrix,—When the 
widow becomes administratrix of the estate of her deceased husband, it 1s her 
duty as administratrix to institute proceedings, within a reasonable time, to 
have her dower allotted to her; and if she fails to do so, she can not claim the 
rents and profits of the plantation as her statutory quarantine (Code of 1876, 
§§ 2238-9), but is chargeable as for a devastavit. 

2. Same.—What is a reasonable time, within which she should institute 
such proceedings, depends somewhat on the known condition of the estate: 
when the estate is known to be insolvent, or where the widow has dissented 
from the will, no delay should be allowed; in other cases, ordinarily, eighteen 
months should be allowed for the presentation of claims, and ascertaining the 
condition of the estate. 

3 Same; taxes.—When the widow, or her estate, is charged on settlement 
of her accounts «as administratrix, on account of her failure to have her dower 
assigned, as for a devastavil, she is only chargeable with two-thirds of the value 
of the rent of che plantation from the time when she should have had her 
dower assigned, since the other third would belong to her as dower ; and she 
should be credited with two-thirds of the taxes paid on the land from and 
during the same time. 

4. Allotment of dower; jurisdiction of Probate Court.—The Probate Court has 
no jurisdiction to allot dower to the widow in lands in which her husband, 
though in possession, had only an undivided halt-interest at the time of his 
death. 

5. Repairs to dwelling-house and lands.—On settlement of the accounts of the 
widow, as administratrix of the estate of her deceased husband, she is entitled 
to a credit for the value of repairs on the dwelling-house and plantation, 
which were necessary to their habitation and cultivation ; but, being held 
entitled to the use aud occupation of the premises for two years free of rent, 
as her statutory quarantine, she should be charged with her reasonable pro- 
portion of the cost of such repairs; and these questions should be settled on 
the settlement of her administration by the Probate Court. 

6. Board and maintenance of infant distributees.—When such settlement is 
had with the administrator de bonis non of the husband’s estate, the widow can 
not be allowed a credit for the board and maintenance of the infaut distribu- 
tees ; though that question might be settled ou the final distribution of the 
estate, after the claims of creditors had been satisfied. 

7. Computation of interest.—On the settlement of an administrator’s ac- 
counts, he should be allowed interest on disbursements, unless he then had in 
his hands money belonging to the estate; but, if he then had moncy in his 
hands, on which he was chargeable with interest, the disbursements should be 
first applied to the extinguishment of the accrued interest, and the balance 
deducted from the money on hand. 


AppEAL from the Probate Court of Limestone. 
In the matter of the estate of Thomas H. Hobbs, deceased, 
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on final settlement of the accounts and vouchers of Mrs. Anne 
B. Hobbs, his deceased widow and administratrix, by James 
Benagh, her administrator ; the accounts and vouchers, as 
filed for settlement, being contested by John Turrentine, as 
administrator de bonis non of said Thomas H. Hobbs. The 
decedent, Thomas H. Hobbs, was a resident citizen of said 
county at the time of his death, which occurred on the 22d 
July, 1862; and he died intestate, leaving his widow, Mrs. 
Anne B. Hobbs, and two infant children, as his heirs-at-law 
and the distributees of his estate. He was also seized and 
possessed of a valuable estate, consisting of lands, slaves, 
and other personal property. The lands consisted of three 
separate but contiguous tracts, which he held under the will 
of Thomas Maclin, deceased, by whom they were devised 
to him in fee, but subject to a life-estate in his mother, Mrs. 
Rebecca Hobbs, to the extent of an undivided half interest ; 
and he resided on and cultivated the entire tract, as one 
so gen up to the time of his death. After his death, the 
ands were seized by officers of the United States, as confis- 
cated property, and were held and occupied by them until 
the Ist January, 1866, when possession was Pi Ramee to his 
widow, who had procured a special pardon from the presi- 
dent of the United States, for her complicity in the rebellion. 
On the 31st January, 1866, letters of administration on the 
estate of her deceased husband were granted to the widow ; 
and she died on the 19th August, 1872, having never made 
any settlement of her administration. During all this time, 
she resided in the dwelling-house, with her two children, 
renting out a portion of the lands, and cultivating a portion 
with hired labor. On the 11th July, 1868, a petition was 
filed in her name by James Benagh, as her attorney in fact, 
asking an allotment of her dower in the lands; but the peti- 
tion was dismissed, on her motion, on the day set for the 
hearing, and no assignment of her dower was ever made; nor 
was any guardian ever appointed for the children. Mrs. Re- 
becca Hobbs, the mother of said Thomas H., was living at 
the time of the settlement, in March, 1876. 

The above being the material facts shown by the record, 
the administrator of Thomas H. Hobbs moved the court to 
charge the widow, as administratrix, with the value of one- 
half of the annual rent of the lands, “from and including 
the year 1866, to the year 1872 inclusive, with interest from 
the end of each year;’ which motion the court sustained. 
The administrator of the widow then amended his account, 
by leave of the court, by claiming a credit for repairs and 
improvements made on the house and lands, amounting to 


$603.70; also, for $6,046, as amount expended by the widow 
Vou. LX. 
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for the support and maintenance of the children; and the 
further sum of $1,163.03, on account of taxes paid on the 
lands from 1866 to 1872, both inclusive. The court allowed 
a credit for one-third of the taxes paid on the lands, but 
refused to allow any credit for either of the other items ; and 
to these rulings of the court exceptions were reserved by the 
widow’s administrator. On the statement of the account by 
the court, a balance was ascertained against the widow for 
$5,202.27, for which a decree was rendered against her 
administrator. The rulings of the court above stated, and 
numerous other rulings, principally on questions of evidence, 
to which exceptions were reserved, but which require no 
special notice, are now assigned as error, together with the 
final decree. 


McCiecian & McC ieian, with whom was JAmMEs BENAGH, 
for appellant. 


Luke Pryor, contra. 


STONE, J.—Dower has always been a favored right in 
English jurisprudence. Before the Conquest, it, and its com- 
plement, quarantine, were recognized as fundamental prin- 
ciples in British civilization. Coke classes it in the trio of 
rights which the law favors: life, liberty, and dower. So 
rooted had the sentiment become, that in Magna Charta it 
was provided, that the widow “may remain in her husband’s 
house forty days after his death, within which time her 
dower shall be assigned.” And Canute, the Danish usurper, 
is said to have proclaimed the edict, “ Ubi maritus habitavit, 
absque lite, et absque controversia, habitent uxor et infans ubique, 
absque lite.” And so our statutes, which secure quarantine 
and dower to the widow, and a succession to the homestead, 
if a decedent leave a surviving wife or infant child, are con- 
ceived in the same humane spirit. 

In 1826 it was enacted, that the widow shall “retain the 
full possession of the dwelling-house in which her husband 
most usually dwelt next before his death, together with the 
outhouses, offices, or improvements, and plantation there- 
unto belonging, free from molestation and rent, until she 
shall have her dower assigned her.”—Clay’s Dig. 173, §7. 
In the same statute it was declared to be “lawful for any 
widow, claiming dower, to file her petition in the Circuit or 
County Court, in the county where the husband shall have 
usually dwelt next before his death, setting forth the nature 
of her claim, and perticularly specifying the lands, tene- 
ments, and hereditaments, of which she claims dower, and 
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praying that dower may be allotted to her; whereupon the 
said court shall issue their writ,” &e.—J0b. § 5. 

Under this statute, the widow alone is named, as having 
authority to file the petition. It was declared by this court, 
“The object of the statute was to protect the widow in the 
enjoyment of the homestead, and the rents and profits ac- 
cruing therefrom, until her dower was assigned, and to make 
it incumbent on those entitled to the fee, whether they be 
the heirs-at-law or purchasers, if they desired to obtain pos- 
session of the portion to which they were entitled in the real 
estate, to become themselves the actors to have the widow’s 
dower assigned her. If they remain inactive, and acquiesce 
in ber possession, she is not subject to the payment of rent, 
nor to molestation. Until her dower is assigned, she holds 
the premises for an indefinite period, and may rent them out 
and appropriate the proceeds to her own use.’—<Shelton v. 
Carroll, 16 Ala. 148; Inge v. Murphy, 14 Ala. 289; MceLaugh- 
lin v. Godwin, 23 Ala. 846; Oakley v. Oakley, 30 Ala. 131; 
McAllister v. McAllister, 37 Ala. 454; Smith v. Smith, 13 Ala. 
329; Doe, ex dem. v. Webb, 18 Ala. 810; Boynton v. Sawyer, 
35 Ala. 497; Slatter v. Meek, Ib. 528; Perrine v. Perrine, Ib. 
644; Walters v. Williams, 38 Ala. 680. 

These statutes have been very materially changed since 
that time, in this: “the widow, heir,” and “ personal repre- 
sentative of the husband,” are all mentioned in the statute, 
as having authority to file the petition.—Code of 1876, 
$$ 2238-9. The personal representative is charged with a 
trust, to collect together the assets of the estate, preserve 
them, and apply them, after defraying the expenses of ad- 
ministration, first to the payment of debts, and next to the 
claims of legatees and distributees. If there be a deficiency 
of personal assets to pay the debts, he must institute pro- 
ceedings to subject the real estate to the payment of such 
debts as may remain unpaid, after exhausting the personal 
estate. In this last function, he is said to represent the 
creditors, and to become the antagonist of the heirs.— Bond 
v. Smith, 2 Ala. 660; Steele v. Humes, at present term. As 
to the duty and authority of the personal representative, 
see Stewart v. Stewart, 31 Ala. 207; 1 Brick. Dig. 957, 
§$ 609, 610, 611. 

If any person, other than the widow, was the personal 
representative of an estate, and neglected, for the space of 
six and a half years, to have the widow's dower allotted to 
her, thus leaving her in the entire possession and control of 
the “dwelling-house where her husband most usually resided 
next before his death, with the offices and buildings appur- 


toon thereto, and the plantation connected therewith,” and 
OL. LX. 
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all the income and profits thereof ; and if a sale of the realty 
should become necessary for the payment of debts, we would 
not hesitate to declare that such personal representative 
thereby committed a devastavit, and rendered himself liable 
to account for the loss he had entailed on the estate. The 
fact that the widow becomes administratrix can not vary the 
rule. As widow, she may be under no obligation to move 
in the matter. She represents herself. But, when she takes 
upon herself the administration of the estate, her duties, 
and consequent liabilities, are enlarged. She becomes trustee 
for others, and, while caring for her own interests, she must 
not neglect the interests of those for whom she holds in 
trust. We decide that it was the duty of Mrs. Hobbs, within 
a reasonable time after she was appointed administratrix, to 
take steps to have her own dower allotted ; and that failing, 
she is liable as administratrix for the injury the estate suf- 
fered by reason of her failure. 

What is a reasonable time, within which proceedings 
should be instituted for the assignment of dower, must de- 
pend somewhat on the known condition of the estate. No 
unbending or arbitrary rule can be declared. If the estate 
is known to be insolvent, so as to render it necessary to sell 
the lands for the payment of debts; or, if there be a will, 
and the widow dissents, and claims dower, then no reason 
or excuse exists for delay in proceeding to have it as- 
signed. On the other hand, the statute allows eighteen 
months for the presentation of claims. The condition of 
the estate may not be known until that time. In such case, 
it would not seem unreasonable, or be sufficient proof of 
mal-administration, if no proceedings were instituted until 
after the expiration of that time. Allowing reasonable time 
for instituting proceedings, and conducting them to a decree, 
another six months should probably be allowed, before tine 
imputation of waste, or neglect, could rightly be indulged. 
Hence, we think the Probate Court erred in charging Mrs. 
Hobbs rent for the first two years—1866 and 1867. The 
court also erred in charging her full rent for the remaining 
two years. Her dower, if allotted, would have given her 
one-third of those rents; and consequently, the loss to the 
estate, by her failure to have dower assigned, is only two- 
thirds of the value of the rents of the undivided half, com- 
mencing with the year 1868. She should have no credit for 
the taxes paid for the years 1866 and 1867, and credit for 
only two-thirds of the taxes for the remaining years. 

o importance attaches to the fact that a petition was 
filed for her in the Probate Court, praying for dower, and 


afterwards voluntarily dismissed. Mr. Hobbs’ tenancy of 
(36) 











562 SUPREME COURT [Dec Term, 


[Benagh, adm’r, v. Turrentine, adm’r. } 


the land was only an undivided half interest at that time, 
and the Probate Court had no jurisdiction to allot dower.— 
Code of 1876, $§ 2239, 2248; 1 Brick. Dig. 617, § 71; 1 Serib. 
on Dower, 74. ‘The Chancery Court alone could have de- 
creed dower in this case. 

We think the Probate Court erred, also, in ruling that he 
had not jurisdiction to consider of the question of repairs, 
to render the dwelling habitable, and the plantation cultiva- 
ble.— Henderson v. Simmons, 33 Ala. 291. In allowing for re- 
pairs, however, the whole expenditure must not be allowed. 
The first two years of the enjoyment, the administratrix had 
the sole use ; and for the remaining years, she had one-third 
of the use. This outlay should be apportioned between the 
parties, so as to make each pay in proportion to the benefit 
conferred. It is probable that one-half, or three-fifths, 
should fall on the estate of Mr. Hobbs, to be taken out of 
the rents, and the residue be rejected, as properly an ex- 
pense resting on Mrs. Hobbs. This can be better adjusted 
on proof before the Probate Court. 

‘The claim for board and maintenance of the infant heirs 
can not come up in this proceeding. The Probate Court has 
no power or right to consider it, on a settlement of Mrs. 
Hobbs’ administration with the administrator de bonis non. 
If this was a proceeding for distribution, in which decrees 
could be rendered in favor of distributees, then possibly 
these equities could be considered. But the present claim 
is by the administrator de bonis non ; and, for aught that can 
appear in this proceeding, all the assets may be needed for 
the payment of debts. It is scarcely necessary to say, that 
the claims of creditors are paramount to those of distribu- 
tees. If the assets are more than sufficient to pay debts, 
and if there is a surplus for distribution, the Probate Court, 
in this settlement, has no jurisdiction to inquire of advances 
made by Mrs. Hobbs to or for her children, or to adjust any 
equities between them. If there isa remedy, it is in another 
forum. 

In making final settlement, the administratrix is entitled 
to credit for her disbursements as of the time they were 
made. That is, if, when she made disbursements, interest 
had accrued against her, then such disbursement must be 
applied first to the extinguishment of the accrued interest, 
and any balance should be deducted from the principal of 
assets received. If, when she made disbursements, she had 
received, or was liable to account for no money assets then 
in her hands, she should, in like manner, be allowed interest 
on advances thus made. 


Reversed and remanded.. 


VoL. Lx. 
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Lesslie v. Richardson et al. 


Bill in Equity by Purchaser, to recover Money paid at Sale 
under Chancery Decree. 


1. Sale of iands under judgment or decree afterwards reversed.—A sale of lands, 
under a judgment or decree which is afterwards reversed on error, is not 
thereby avoided, unless the judgment or decree is void ; and an averment, in 
a bill asking relief against a purchase at such sale, that the decree was 
**reversed and annulled” by this court on appeal, is not equivalent to an 
averment that it was void. 

2. Money paid under mistake ; remedy at law and in equity.—A bill in equity 
does not lie to recover money paid under a mistake, cither of fact or of law : 
if paid under a mistake of fact, an action at law is the appropriate and only 
remedy ; and if under a mistake of law, it can not be recovered at all, either 
at law or in equity. 

3. Sufficency of demurrer; dismissal for want of equity.—-When w bill is 
wanting in equity, it may be dismissed by the court on that account, even 
though no demurrer be interposed, or be defective in the specification of 
causes ; and if dismissed on demurrer, though the demurrer be defective, this 
court will not reverse, unless the record shows that the complainant offered to 
remedy the defects of the bill by amendment. 


AppEAL from the Chancery Court of Limestone. 

Heard before the Hon. R. S. Warxmns. 

The bill in this case was filed on the 3d April, 1873, by 
Mrs. Nannie T. Lesslie, suing by her husband as her next 
friend, against the heirs and administrator of William Rich- 
ardson, deceased, and the sureties on the official bond of said 
administrator, and against the personal representative and 
heirs of Thomas Bass, deceased; and sought relief on account 
of the purchase of a tract of land by complainant, under the 
following state of facts: On the 7th October, 1861, William 
Richardson obtained a judgment against Thomas Bass and 
others, in the Cireuit Court of said county; and the judg- 
ment being unsatisfied, on the Ist July, 1867, said Richard- 
son and Bass both having died, the administrator of Rich- 
ardson filed a bill in chancery against the administrator of 
Bass, seeking to subject certain lands to the satisfaction of 
said judgment. Under a decree in favor of the complainant 
in that suit, the lands were sold by the register on the 7th 
December, 1868, the complainant in this suit becoming the 
purchaser, at the price of $505.40. The sale was reported to 
the ‘court, and confirmed by it, and a deed was executed to 
Mrs. Lesslie as the purchaser under its decree; and she 
alleged in her bill in this case that the purchase-money paid 
by her was distributed by Richardson’s administrator among 
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the persons entitled to share in his estate. Some time after- 
wards, but before the expiration of two years, an appeal 
from the chancellor’s decree was sued out by the administra- 
tor of Bass, and the decree “ was reversed and annulled” by 
this court, on the 9th July, 1870; but the case has never 
been reported, and no copy of the opinion is set out in the 
record. After the reversal of this decree, John Turrentine, 
as the administrator of the estate of Thomas Bass, obtained 
an order from the Probate Court for the sale of said lands ; 
and at his sale, under the order of said court, Mrs. Lesslie 
again became the purchaser, at the price of $505.40; which 
sum she paid to said administrator, and, the sale being con- 
firmed, he executed to her a conveyance of the lands. 

The bill alleged that the andaleanh, at the time of her 
purchase at the first sale, under the chancery decree, “ had 
no notice or knowledge of any of the facts set forth in the 
said proceedings in chancery, and was induced to purchase 
the same by the representations of the heirs of said Richard- 
son, that his administrator had a decree, and a right to sell 
the same, and could and would make a good title thereto ;” 
that, after the reversal of said chancery decree, “said Tur- 
rentine stated and represented to her that she obtained no 
title to said land under her first purchase, and that she would 
lose valuable improvements which she had erected thereon, 
and that said land still belonged to the estate of Thomas 
Bass, and that he, as administrator of said Bass, had the 
right and authority to sell the land; and that she, said com- 
plainant, being ignorant of the facts connected with the pro- 
ceedings to sell said lands, both in the Chancery and in the 
Probate Court, and knowing that said Turrentine was familiar 
with the facts in both cases, and having great confidence in 
him, was thereby, and in consideration of the premises, in- 
duced to buy said land a second time as above stated.” The 
bill alleged, also, that Richardson’s said judgment was not a 
just debt or charge against the estate of Bass, because swid 
estate was duly declared insolvent on the 22d July, 1867, and 
said judgment was not filed as a claim against it within nine 
months after the declaration of insolvency. The prayer of 
the bill was as follows: “ Your oratrix prays that, on final 
hearing, the heirs of the estate of said William Richardson, 
deceased, above mentioned, and the administrator thereof, 
be required to refund and restore said sum of $505.40 to your 
oratrix, with the interest thereon; and that said lands above 
described, belonging to the estate of said Richardsor, be 
held liable therefor. But, if your oratrix be mistaken in this 
remedy, then she further prays that said John Tarrentine be 


decreed to pay back to your oratrix the said sum received by 
Von. tx. 
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him, herein shown ; and she further prays for all such other 
and further relief as the facts of the case demand.” 

The heirs and administrator of Richardson filed a joint 
demurrer to the bill, but without specifying any causes or 
grounds of demurrer; and said Turrentine, as administrator 
of Bass, also filed a demurrer—lIst, for want of equity ; 2d, 
for misjoinder of parties; 3d, because the complainant has a 
plain and adequate remedy at law; and, 4th, for multifari- 
ousuess. On the hearing on the demurrers, the complainant 
offered to amend her bill, by striking out the names of Rich- 
ardson’s administrator and his sureties as parties, and the 
averments in reference to the insolvency of Richardson’s 
estate, and the failure to file the judgment as a claim against 
it. The chancellor sustained the demurrers, not stating on 
what ground, and dismissed the bill, but without prejudice ; 
and he refused to allow the proposed amendment, holdin 
that it would not remedy the defects of the bill. The refusa 
to allow the amendment, and the dismissal of the bill, are 
now assigned as error. 


565 


R. A. McC ein, for appellant.—The demurrer for want 
of equity merits no consideration, since the statute requires 
a a ay ecg of the causes of demurrer.—Rev. Code, § 3350. 
Only two special grounds of demurrer are assigned—multi- 
fariousness, or misjoinder of parties, and adequate remedy at 
law. The form of the bill is an answer to the first objection, 
being filed in a double aspect.—38 Ala. 329; 11 Ala. 325; 
7 Porter, 144. If she was entitled to relief in either aspect, 
her bill should have been retained, and the other part struck 
out by amendment. She had no remedy at law against 
Richardson’s estate, because the money paid to his adminis- 
trator was not assets in his hands.—20 Ala. 354; 19 Ala. 25; 
11 Ala. 264; 8 Ala. 80. Nor could she maintain an action 
against him individually, after he had paid over the a 4 
without notice or previous demand.—12 Ala. 778 ; 5 Ala. 292. 
If she could sue Richardson’s heirs, she could only recover 
the particular sum which could be traced into the hands of 
each, and must bring a dozen or more suits; and a court of 
equity will intervene to prevent such multiplicity of suits. 
3 Stew. 383; 7 Ala. 585. If she has a remedy against Tur- 
rentine, by action at law, this does not take away the original 
jurisdiction of equity in cases of mistake; and the whole 
doctrine of implied trusts, as applied in equity, is founded 
on the idea that one person will not be allowed to retain 
money or property which, in equity and good conscience, 
belongs to another.—2 Story’s Equity, $$ 1251-56 ; Hill on 
Trustees, 173-4, and authorities cited in notes, That com- 
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plainant may recover the money paid under the facts stated 
in the bill, whether it be called a mistake of fact or of law, 
see Gwynn v. Hamilton’s Adm’r, 29 Ala. 233; 8 Wheaton, 
174, 217; | Peters, 1-16; 1 Story, 122-38; 32 Geo. 181; 
20 Cal. 637; 33 Mo. 377; 2 Conn. 617; 21 Geo. 118; 1 Beas- 
ley, N. J. 165; 1 Head, Tenn. 77. 


L. P. WaLker, and Luke Pryor, contra.—The complainant 
can not recover from Richardson’s administrator, because he 
paid out the money in due course of administration, without 
notice of the mistake.—5 Ala. 292; 12 Ala. 292. Since there 
can be no recovery against him, he was an improper party, and 
the bill was multifarious. It is multifarious, also, because 
the claims or liabilities of Richardson and Turrentine have 
no connection whatever; in fact, they are inconsistent and 
antagonistic, and if one is liable, the other is not.—Colburn 
v. Broughton, 9 Ala. 351; Waller v. Taylor, 42 Ala. 297 
Hardin v. Swope, 47 Ala. 273. But no recovery can be had 
against either, since the doctrine of caveat emptor applies to 
judicial sales.— Worthington v. McRoberts, 9 Ala. 297 ; O’ Neal 
v. Wilson, 21 Ala. 288. Nor can money be recovered, either 
at law or in equity, when paid through ignorance or mistake 
of law.— Beene v. Collenberger, 38 Ala. 647; Town Couneil of 
Cahaba v. Burnett, 34 Ala. 400; Dill v. Shahn, 25 Ala. 694. 


STONE, J.—William Richardson recovered a money judg- 
ment against Thomas Bass and others. Each of the parties 
died, leaving the judgment unsatisfied. Richardson, the 
administrator of Richardson, filed a bill against Turrentine, 
administrator, and the heirs-at-law of Bass, to subject lands 
descended to the payment of said judgment. A decree was 
rendered, in accordance with the prayer of the bill, and un- 
der it certain lots in the town of Athens were sold, and pur- 
chased and paid for by Mrs. Lesslie, and title and possession 
given to her. Richardson’s admiaistrator then settled his 
administration, and distributed the money he had received 
from the sale of said lots, and was discharged as adminis- 
trator. Subsequently, the decree, under which the lots were 
sold, was reversed in this court, on the appeal of the legal 
representative and heirs of Bass, and the bill finally dis- 
— of against Richardson. Thereupon, Turrentine, who 

ad previously obtained an order in the Probate Court to 
sell said lots, did sell them, and Mrs. Lesslie again became 
the purchaser, paying about the same sum at each sale, and 
received a conveyance from the administrator, Turrentine. 
The present bill was filed against the distributees of Rich- 


ardson, his personal representative, and the sureties of the 
Vor. Lx. 
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latter, and against Turrentine, the administrator of Bass. 
It sets forth the facts stated above; avers that there is real 
estate, which was of the estate of Richardson, deceased, and 
which is now in the hands of one of the Richardson heirs as 
purchaser ; and prays that’said real estate be declared sub- 
ject, and that “the heirs of the estate of William Richard- 
son deceased, and the administrator thereof, be required by 
decree to refund and restore the said sum of five hundred 
and five dollars and forty cents to your oratrix. . . . . 
But, if your oratrix be mistaken in this remedy, then she 
further prays that the said John Turrentine be decreed to 
pay back to your oratrix the said sum received by him here- 
in shown.” : 

There was a demurrer filed to the bill, which the chancel- 
lor sustained. Among the causes of demurrer assigned is 
that of multifariousness, which consists of misjoinder of 
causes of action and of parties. Pending the argument on 
demurrer, the complainant moved for leave to amend her 
bill, by striking out the names of William Richardson’s ad- 
ministrator and his sureties, and claiming no relief against 
them in that capacity. This would have left the heirs and 
distributees of Richardson, and the administrator of Bass, 
the only defendants to the bill. The chancellor refused to 
allow the amendment, holding that it would not heal the de- 
fects of the bill. 

The present bill charges, that the decree in favor of Rich- 
ardson, administrator, against Turrentine, administrator, and 
others, under which the lots were sold in December, 1868, 
was “reversed and annulled” in this court, in June, 1870. 
This is not equivalent to an averment that the decree was 
void, for defect of jurisdiction, or for other cause. A sale, 
made under a judgment or decree that is afterwards re- 
versed for error, is not thereby avoided, unless the judgment 
or decree under which it is made is void.—1l Brick. Dig. 
773, § 1971; Rorer on Judicial Sales, $$ 63 to 68, 138, 139, 483 ; 
Freeman on Judgments, §§ 117,118; Freeman on Execu- 
tions, § 345. There is not enough in the present bill to jus- 
tify a recovery against Richardson’s heirs or distributees. 
The bill does not show on what ground the decree was re- 
versed and annulled; and although we think the decree was 
probably reversible on appeal, it was not void. 

2. Nor are we prepared to say a remedy could be had 
against Turrentine.—See Beene v. Collenberger, 38 Ala. 647; 
Town Council v. Burnett, 34 Ala. 400. The claim against 
Turrentine, even if it fell without the influence of the doc- 
trine of money paid under a mistake of law, is, at most, only 
an effort to recover back money paid by mistake; an action 
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for money had and received. An action of assumpsit is the 
——— remedy in such case. When there is a complete 
and adequate remedy at law, the Chancery Court has no ju- 
risdiction, unless it is conferred by statute. There is no 
statute which confers on that court jurisdiction of a simple 
money demand like this.—1 Brick. Dig. 639, § 3. 

3. It is here contended, that the grounds of demurrer 
assigned in this record do not sufficiently specify the defects 
in the bill, noticed above, and that, on that account, the de- 
murrer should have been disregarded.—Code of 1876, $§ 3005, 
3784. There is another principle, however, which renders 
this inquiry immaterial. The bill contains no equity, and it 
is not error to dismiss such bill, even though there be no de- 
murrer. To put the court in error, the complainant must 
have offered to amend her bill, so as to give it equity. This 
the record fails to show she did. 

The chancellor’s decree is affirmed. 


BrickE1., C. J., not sitting, having been of counsel. 


Acklen’s Executor v. Hickman. 


Action on Common Counts. 


1. Partial payment, as preventing bar of statute of limitations.—A partial 
payment on a debt, before the statute of limitations has effected a bar, isa 
recognition of the debt, and fixes a new date from: which the statute begins 
to run; but an indorsement of such partial payment, in the handwriting of 
the creditor, is not evidence of such payment. 

2. Charge as to sufficiency of evidence.—In a civil cause, a mere preponder- 
ance of évidence is not sufficient to authorize a verdict for the plaintiff, un- 
less it is sufficient to satisfy the minds of the jury; but acharge asked, as- 
serting ‘‘that a preponderance of evidence merely, inclining the minds of the 
jary to sustain the plaintiff's claim, can not be regarded as sufficient,” is cal- 
culated to mislead the jury, and is properly refused. 

3. Alien enemy.—To bring « case within the rule as to alien enemies, the 
two parties to the contract must be, at the time, under the dominion of dif- 
ferent and opposing flags. 


‘ 

From the Circuit Court of Madison. 

Tried before the Hon. Louis WyYeEru. 

This action was brought by James Hickman, against John 
D. Weeden, as the executor of the last will and testament 
of William Acklen, deceased; and was commenced on the 
4th April, 1874. The complaint contained a count on an ac- 


count stated between the plaintiff and the defendant’s testa- 
VoL, LX. 
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tor, on the 21st March, 1864; a count for money b 
plaintiff, for defendant’s testator, on the 21st March, 18 
amounting to $291.09; and a count on an account stated be- 
tween them on the 10th November, 1869. The defendant 
pleaded—Ist, non assumpsit ; 2d, payment; 3d, the statute 
of limitations of three years, with an averment that the 
claim sued on was an open account; 4th, the statute of lim- 
itations of six years; and, 5th, accord and satisfaction. The 
plaintiff took issue on the first, second, and fifth pleas; re- 
plied to the third, that on the 10th November, 1869, on a 
statement of accounts between plaintiff and said Acklen, the 
balance sued for was anne to be due to plaintiff, and 
Acklen promised to pay it; and to the fifth, that on said 
statement of accounts, a balance being ascertained in favor 
of the plaintiff, Acklen promised to pay it, and made a par- 
tial payment of $20 on the 10th November, 1869. 

On the trial, as the bill of exceptions shows, the plaintiff 
offered in evidence an account made out in his favor against 
said William Acklen, which was without date except the 
year 1864, and which contained the following items: “Paid 
hauling 24 B. C. to Beirne’s, $182.70;” “ Bailing, rope, and 
twine, for 24 B. C., $108.39;” the two items together amount- 
ing to $291.09. On said account was an indorsement in 
these words : “Huntsville, November 10th, 1869, twenty dol- 
lars on the within account ;” to which the plaintiffs name 
was signed. The defendant objected to the reading of this 
indorsement to the jury, and the court sustained the objec- 
tion. ‘“ The plaintiff then introduced as a witness James V. 
A. Hinds, who testified as follows: In the year 1864, witness 
was the book keeper and agent of the plaintiff, and as such 
agent, in February, 1864, he contracted with William Ack- 
len, défendant’s testator, in said county of Madison, for the 
purchase of all his crop of cotton, supposed to be about 
forty bales, on the following terms aan conditions: to pa 
twenty cents per pound, and one-half the rise, and to furnis 
the baling, rope, and twine for baling, and to haul said cot- 
ton to town without charge. Pursuant to said contract, wit- 
ness, as agent of plaintiff, furnished baling, rope, and twine, 
sufficient to bale said forty bales ; and he received from said 
Acklen sixteen bales, and no more, and paid said Acklen for 
the same soon after the delivery thereof. The gin on Ack- 
len’s premises became broken, or out of order, so that wit- 
ness had the remainder of the cotton hauled to the gin on 
the plantation of George P. Beirne, where it was ginned and 
baled, and was sold by said Acklen to other parties, and wit- 
ness received no more of it. The account sued on is for the 
bagging, rope, and twine for the twenty-four bales of cotton 
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which Acklen thus failed to deliver, and for the hauling above 
stated. The account is in the handwriting of witness, and 
was taken by him from plaintiff’s books, and is correct. Some 
time in April, 1864, witness, as agent of said Hickman, pre- 
sented said account to Acklen, who admitted that he owed 
the account, but did not state what amount, or when due. 
The witness further stated, that thereafter—some four or 
five years, he thinks—plaintiff came to Huntsville from Nash- 
ville, which was his home, and brought said account with 
him ; that he, at the request of said plaintiff, went with him 
to Acklen’s residence ; that said account was the subject of 
conversation between them, and Acklen admitted it to be 
* just; and that, while there, he saw Acklen pay plaintiff a 
bank bill, but does not know what amount it was. The 
plaintiff then asked said witness to look at the indorsed 
credit, and say in whose handwriting it was; and be an- 
swered, that it was in the handwriting of plaintiff. Plein- 
tiff then asked him, whether he saw said Hickman make 
said indorsement, and when ; to which he answered: “After 
we left Acklen’s house, we came up to town, to the square ; 
and it was there, and on the same day, but the day of the 
month or year he does not recollect, he saw Hickman make 
the indorsement ; and that Acklen was not present.’ The 
indorsement was thereupon read to the jury, against the de- 
fendant’s objection, and he excepted. The witness testified, 
that it was on the same day he saw some money paid by 
said Acklen to Hickman, but he don’t know how much, and 
cannot state the day, or the month, or the year, when it was 
done, or on what account the money was paid, except from 
what Hickman told him. The defendant objected to the 
evidence of what Hickman told the witness in the absence 
of Acklen ; which objection was sustained by the court. To 
this evidence the defendant objected, but his objection was 
overruled ; to which he excepted. This was all the evidence.” 

“The defendant asked the court to charge the jury, in 
writing, that if the plaintiff relied on the payment indorsed 
on the account, so as to stop the operation of the statute of 
limitations, such payment must be proved to have been made 
at the time it bears date. The court refused this charge, and 
instructed the jury, of its own motion, that it was not neces- 
sary for the credit to have been indorsed on the account, or 
to be in writing, in order to remove the bar of the statute of 
limitations ; that it was sufficient, if they were satisfied that 
@ payment was made on the account before the bar of the 
statute was complete, though the exact time was not proved ; 
and if the payment was made within six years, the account is 


not barred by the statute of limitations of six years. To the 
VoL. LX, 
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charge given, and to the refusal of the charge asked, the de- 
fendant excepted. 

“The defendant asked the court, in writing, to charge the 
jury, that a preponderance of evidence merely, inclining the 
minds of the jury to sustain the plaintiff’s claim, can not be 
regarded as sufficient. Thé court refused this charge, and 
the defendant excepted to its refusal. 

“The defendant also asked the court, in writing, to charge 
the jury, that if they believed Hickman, the plaintiff, bought 
the cotton at the time and place specified by the witness 
Hinds, namely, in February, 1864, in Madison county, Ala- 
bama, the sale was illegal; and if they believe that the 
account sued on was a part of said contract of sale, then the 
same was illegal, and will not support this action, and they 
must find for the defendant. The court refused this charge, 
and the defendant excepted to its refusal.” 

The rulings of the court on the evidence, the charge given, 
and the refusal of the charges asked, are now assigned as 
error. 





Joun W. WEEDEN, and WaLKER & SHELBY, for appellant. 
Humes & Gorpon, and Brannon & JONES, contra. 


STONE, J.—The Circuit Court erred in admitting in evi- 
dence the indorsement of credit on the account. It was not 
shown that such indorsement was true, either as to the 
amount of money paid, or the time of payment. A partial 
payment made on a debt is treated as a recognition of its 
correctness, to the extent then claimed ; and if made before 
the bar of the statute is complete, it wipes out all previous] 
accrued time, and such payment fixes a new date from whic 
the statute begins to run. A mere indorsement, however, 
made by the holder of the paper, without proof of payment 
actually made, and at a time before the bar is complete, is 
not evidence of payment.—See Knight v. Clements, 45 Ala. 89. 

2. Evidence, in a civil cause, must be sufficient to satisfy 
the minds of the jury. Preponderance, unless it produce 
that result, is not enough. The charge asked, however, was 
rightly refused, because it was calculated to mislead. 
1 Brick. Dig. 871-2, $$ 964-5. 

3. There is no question of alien enemy between Acklen 
and Hickman, so for as we are informed by this record. To 
bring a case within that rule, the parties contracting must 
a at the time, under the dominion of different and opposing 

ags. 
Reversed and remanded. 
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Blunt v. Strong et al. 


Bill in Equity by Purchasers at Bankrupt Sale, for Correction 
of Mistake in Deed, as Cloud on Title to Lands. 


1. Leading questions to witness.—To determine when a question is leading, 
and therefore not allowable in any particular case, no rule of universal applhi- 
cation can be laid down, but each case must, to some extent, be d ermined 
by its peculiar facts and circumstances. All the authorities agree, that direct 
and leading questions may be propounded, when necessary to lead the mind 
and attention of the witness up to the particular subject upon which he is 
culled to testify ; but, when the witness is interested, or prima facie biased in 
favor of the party by whom he is called, any question is objectionable, as 
leading, which suggests to him the desired answer, or, embodying a material 
fact, admits of an answer by a simple negative or affirmative. 

2. General and indefinite interrogatories.—An interrogatory to a witness, ask- 
ing if the allegations in four specified paragraphs of the bill are not true, is 
leading, and is also objectionable for generality ; and in answer to a general 
concluding interrogatory, asking him to state any other matter or thing within 
his knowledge, that may be of benefit to either of the parties to the cause, or 
material to the matters in controversy, the witness can only state matters 
which are germane or supplementary to his former answers. 

3. Privileged communications to attorney.—When an attorney is employed to 
devise and consummate a plan, by which the husband may secure lands to the 
wife in payment of an admitted indebtedness, and is afterwards employed by 
the wife to file a bill for the specific performance of the executory contract 
agreed on, he can not testify as a witness, at the instance of a subsequent pur- 
chaser from the husband, against the objection of the husband and wife, that 
& mistake was made in the description of the lands conveyed. 


AppEAL from the Chancery Court of Madison. 

Heard before the Hon. Wiiuiam H. Rosrnson, as special 
chancellor, selected by the parties, on account of the incom- 
petency of Hon. H. C. Sprake. 

The bill in this case was filed on the 30th March, 1874, by 
Laura A. Blunt and others, children of James R. Blunt, de- 
ceased, against Thomas B. Strong and his wife, Mrs. Willie 
E. Strong, Alfred H. Ellett, who was the father of Mrs. Strong, 
and several other persons; and sought equitable relief on 
the following state of facts, as shown by the bill and exhibits: 
On the 27th October, 1866, said Thomas B. Strong was 
seized and possessed of certain lands in said county, on 
which he resided, and which were situated on the north side 
of the Winchester road, containing three hundred and thirty 
acres; and he also had a reversionary interest in other lands, 
situated on the south side of pons f road, which contained 
about three hundred and twenty acres, and were occupied 
by his mother, Mrs. Mayhew, to whom they had been 


assigned as her dower in the estate of her deceased husband. 
OL. LX. 
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At the same time, he was indebted to his wife in the sum of 
about $3,700, for moneys belonging to her statutory separate 
estate, which he had received and used; and desiring to 
secure this indebtedness, by the advice of counsel, he exe- 
cuted and signed an instrument under seal, on said 27th Oc- 
tober, 1866, by which he agreed and covenanted to hold a 
part of said lands which were particularly described, for the 
sole and separate use of his wife, and to convey the same by 
proper deed to said A. H. Ellett, her father, in trust for her; 
and his wife also agreed to accept such conveyance in satis- 
faction of her debt, and she and her father signed the said 
instrument as parties. On the 15th November, 1866, Mrs. 
Strong filed her bill in chancery, by said A. H. Ellett as her 
next friend, against her husband, setting out said covenant 
and agreement, and asking that her husband might be com- 
pelled by the decree of the court to execute a conveyance of 
the lands as stipulated; and having obtained a decree in 
said suit, on the 4th December, 1866, her husband executed 
a deed, pursuant to its terms, conveying said lands, as de- 
scribed in said written instrument, to said Ellett, in trust for 
her. On the 28th May, 1868, Thomas B. Strong filed his 
petition in the District Court of the United States at Hunts- 
ville, asking to be discharged as a bankrupt; and he obtained 
his discharge on the 23d June, 1868. Milton Humes was 
appointed the assignee of said bankrupt; and on the 28th 
December, 1863, as such assignee, he sold at public auction 
the lands on the south side of the Winchester road, in which 
Mrs. Mayhew had a life-estate, and which had been added to 
the bankrupt’s schedule by an amendment. At this sale, 
Douglas, Donegan & Co. became the purchasers, and received 
a deed from the assignee in bankruptcy; and on the 14th 
March, 1872, W. H. Donegan, as the surviving partner of 
said firm, sold the lands to Mrs. M. M. Blunt, as tle admin- 
istratrix of her deceased husband, in compromise and satis- 
faction of a debt which said partnership owed to the estate 
of Blunt; the transaction being authorized by the Probate 
Court of said county, in which the administration of Blunt’s 
estate was pending, and afterwards ratified and approved by 
said court, and a conveyance executed to complainants under 
its decree. 

_A copy of the covenant or contract between Strong and 
his wife and Ellett was made an exhibit to the bill. The 
lands which, by its terms, Strong covenanted to convey to 
Ellett in trust for Mrs. Strong, were thus described: “ 7'he 
south-west fourth of section eight ; the north-east fourth of sec- 
tion seven, and the south-west part of the north-west fourth 
of section eight,” describing the last fraction by courses and 
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distances, and as “containing fifty acres, more or less; all 
lying and being in township three, range one, east.” The 
same description was carried into the chancellor’s decree, 
and the deed executed under its order. But the bill alleged 
that the lands were so described by the mistake of the 
draughtsman, or of the parties: that Strong intended and 
covenanted to convey to the trustee the lands lying north of 
the road, of which he was seized and possessed in fee, and 
not any part of the lands in which his mother had a life- 
estate, and on which she resided ; that the south-west quar- 
ter of section eight was inserted in the deed, by mistake, in- 
stead of the south-west quarter of section jive ; that Strong 
did not include any land in his original schedule in bank- 
ruptey, and explained to his assignee, as a reason for such 
omission, that he had conveyed all his lands to said A. H. 
Ellett, in trust for his wife, and did not deem his reversion- 
ary interest in the lands occupied by his mother as worth 
anything ; that when he afterwards amended his schedule, 
by returning these lands, he described them as incumbered 
by the dower interest of his mother, with the title in fee in 
him on her death, and they were thus sold by the assignee 
in bankruptcy. The bill alleged, also, that said Strong and 
wife remained in the possession of the hundred and twenty 
acres in the south-west quarter of section jive, claiming and 
using it as a part of the lands conveyed to said Ellett in trust, 
until the 24th September, 1869, when they discovered the 
mistake ; “and they then fraudulently conspired to surrender 
said land in section five, claim an exemption of it, keep silent 

’ as to the mistake until proof of it should be lost, and then 
claim the south-west quarter of section eight:” that said 
Strong, in pursuance of this fraudulent purpose, again 
amended his schedule in bankruptcy, by including said land 
in section five, and stated under oath, in his application for 
leave to amend, that he did not know, when he filed his orig- 
inal schedule, that he had any title or interest in said lands, 
legal or equitable. 

Donegan, as surviving partner, the heirs of his deceased 
partner, the assignee in bankruptcy of Strong, and the ad- 
ministratrix of Blunt’s estate, were joined as defendants to 
the bill, with Ellett, Strong, and his wife ; and the prayer of 
the bill was : “that the cloud on complainants’ title, created 
by said mistake, be removed; that all right, title, and in- 
terest, legal and equitable, of said defendants, in said south- 
west quarter of section eight, and said north-west quarter of 
section seventeen, township three, range one east, of lands in 
Madison county, be devested out of them, and vested in com- 


plainants ; and for other and further relief,” &c. 
Vou. Lx. 
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Decrees pro confesso were entered against all the adult de- 
fendants, except Ellett, Strong, and his wife, who filed 
separate answers, denying the alleged mistake in the descrip- 
tion of the lands. The complainants took the depositions of 
D. P. Lewis, the attorney who wrote the covenant and con- 
tract between Strong and his wife and Ellett, and who was 
also the solicitor of Mrs. Strong in her chancery suit against 
her husband; and of Milton Humes, the assignee in bank- 
ruptcy of Strong, and of W. H. Donegan ; while, on the part 
of the defendants, the depositions of said Ellett, Strong and 
wife, were taken on their own behalf. Numerous objections 
and exceptions were reserved by both parties, most of which 
require no special notice. The defendants objected to the 
competency of said Lewis as a witness against them, because 
he was their attorney and solicitor, and all his knowledge or 
information was derived from confidential communications ; 
and they also objected to the second and third interroga- 
tories propounded to the witness Donegan, and his answers 
thereto. These objections will be understood from the 
opinion of the court. 

On final hearing, on pleadings and proof, the special chan- 
cellor dismissed the bill; and his decree is now assigned as 
error. 


Capaniss & Warp, for the appellants. 
L. P. WALKER, contra. 


STONE, J.—To determine when a question is leading, 
and, if leading, when it will be allowed in practice, is one of 
the most difficult questions the practitioner encounters. So 
much depends on the nature of the fact sought to be proved, 
and on the temper and bias of the witness, that no general 
rule can be laid down, which will suit the requirements of 
every case. All the authorities agree, that direct and lead- 
ing questions may be propounded to any witness, to lead his 
mind and attention up to any subject, upon which he is called 
to testify ; and there are many other questions, which are of 
such character, that the inquiry must be framed in leading 
form, else the counsel and witness can not be made to under- 
stand each other. Proof of hand-writing, of character, of 
personal identity, and of many other analogous subjects, are 
of this class. And when a witness is called to testify against 
what appears to be his interest or bias, or manifests re- 
luctance, hesitation, evasion, or art, in giving his testimony, 
the court will permit leading questions to be propounded by 
the party calling him, so as to elicit the full truth, if possible. 
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These rules, if they may be called rules, are so much de- 
pendent on the circumstances of the particular case, that 
they can rarely become the subject of judicial review. 

But, when the witness is interested, or prima facie biased 
in favor of the party calling him, leading questions should 
not generally be allowed, farther than as eat the witness up 
to the subject about which he is to testify. A question which 
suggests the answer sought, is, as a rule, leading. “ Ques- 
tions are also objectionable, as leading, which, embodying a 
material fact, admit of an answer by a simple negative or 
aflirmative.”—1 Greenl. Ev. $434. In Page v. Parker, 40 N. 
H. 48, 63, the court said: “The question proposed by the 
plaintiff to Arioch Wentworth in his deposition was mani- 
testly leading. It suggested a material fact, in such a way 
as to indicate very decisively to the witness that he was ex- 
pected to verify its truth by his answer, and might have been 
answered by a simple affirmative or negative.” In Turney v. 
The State, 8 Sm. & Mar. 104, 112, the same doctrine is 
asserted. In Lessee of Snyder v. Snyder, 6 Bin. 483, 490, the 
court said: “ Instead of asking the witness, whether he had 
heard John Bower say anything, and what, on a certain 
subject, the words were put into his mouth, viz., ‘did he 
assign to you, as a reason why he would not bid more for 
the isle of Cue, that he could buy Willing’s land for 3]. an 
acre, and that on yearly installments, &c? I am of opinion, 
therefore, that the plaintifils in error have supported their 
exception to Miller’s deposition.” The deposition was ruled 
out.—See, also, Sayre v. Durwood, 35 Ala. 247; Donnell v. 
Jones, 13 Ala. 490; James v. Tait, 8 Porter, 476. And a 
question is, to all intents and purposes, leading, if it states a 
material fact, and asks the witness whether it is true or false. 
= however, must be taken with the qualifications stated 
above. 

Under these rules, many of the questions propounded to 
the witnesses, Thomas Strong, Willie Strong, and A. H. 
Ellett, were leading; and they, and the answers to them, 
should have been suppressed. We append to this opinion a 
statement of the particular interrogatories which fall under 
this ruling.* 

The entire deposition of W. H. Donegan, except the an- 
swer to the first interrogatory, should have been suppressed. 
The second interrogatory was leading, under the rule above 





*Interrogatories propounded to Willie E. Strong that are suppressed: Nos. 
5, 6, 7, 12, 14, 18, 19, 32, 33, 34, 35, and all answers thereto. 

Suppressed interrogatories and answers in deposition of Thos, B. Strong : 
Nos. 8, 9, 11, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 28, 30, 31, 32, 33. 

Suppressed interrogatories and answers in deposition of Alfred H. Ellett: 
Nos. 4, 6, 7,8, 17, 18, 19, 20, 21, 28, 31, 32. 

VoL. Lx. 
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laid down, and was further objectionable, because it asked 
the witness to state, in one sweeping answer, whether or not 
the statements in four named sections of the bill are true. 
This objection is made manifest, when the answer of the 
witness is examined. His answer was, they are true. So, 
the answer to the general interrogatory, numbered 3, is ob- 
jectionable. To such interrogatory, no answer should be al- 
lowed of matter that is not germane to the subject of some 
special inquiry, and, in a measure, the complement of testi- 
mony previously given. To allow otherwise, would be to 
ermit interrogatories to become a delusion and a snare. 

We think the witness, David P. Lewis, was not competent 
to testify to the matters shown in his deposition. He was 
more than a mere draughtsman, selected by the common 
choice of the two contracting parties, to reduce their pre- 
vious agreement to writing.—See Parish v. Gates, 29 Ala. 
254. The record tends to show, that he was the selected at- 
torney to devise and consummate a plan by which Thomas 
Strong should secure to his wife payment, in land, of a debt 
due from the former to the latter. That this must have been 
his relation to the transaction, is shown by the fact that, after 
drawing the executory agreement looking to that result, he, 
as solicitor for Mrs. Strong, filed a bill to have the executory 
contract ratified and executed, and prosecuted it in her in- 
terest to a successful termination. This was attorneyship, 
and the information he received during, and in virtue of the 
retainer, was privileged. His deposition should have been 
suppressed.—1 Greenl. Ev. § 237, and sections following. 

There is evidence of acts and admissions by Thomas 
Strong and Mr. Ellett, done and made in the absence of 
Mrs. Strong. These are not evidence against her. 

The result of the foregoing rulings is to make it proper 
that much of the testimony, on which the case was tried be- 
low, should be retaken. We should probably do injustice to 
the parties, if we were to offer any comments on the pres- 
ent mutilated state of the evidence ; and we abstain from do- 
ing so. 

The parties are about in equal fault for the condition in 
which this record comes before us ; and we therefore divide 
the costs equally between the adult parties; half against 
appellants, and half against appellees. 

Reversed and remanded. 


BrickELL, C. J., not sitting, having been of counsel. 
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Shelton’s Adm’r v. Poulson’s Adm’r. 
Settlement of Insolvent Estate ; Contest between Creditors. 


1. Filing claim against insolvent estate.— When a claim against an insolvent 
estate is filed in the Probate Court, properly verified, after the report, but 
before the declaration of insolvency, this is a sufficient filing. 


AppEaL from the Cireuit Court of Jackson. 

The record does not show tbe name of the presiding judge. 

In the matter of the final settlement and distribution of 
the insolvent estate of Joseph Phillips, deceased, which was 
reported insolvent, by John Phillips, the administrator, on 
the 10th June, 1874, and regularly*declared insolvent by the 
Probate Court on the 8th March, 1875; and against which 
claims were filed by John A. Shelton, as the administrator 
of the estate of William L. Shelton, deceased, and by Samuel 
Rorex, as the administrator of the estate of Lucy Poulson, 
deceased. The claim in favor of Shelton’s estate, which was 
a decree rendered by said Probate Court on the 10th June, 
1874, was properly verified by the oath of the administrator, 
and was indorsed by the probate judge, “Filed October 
4, 1874.” The administrator of Mrs. Poulson’s estate filed 
written objections to the allowance of this claim, because, 
among other reasons, “the same was not properly filed and 
verified within nine months after the declaration of insol- 
vency of said estate.” The Probate Court overruled the ob- 
jections, and allowed the claim ; “ being of the opinion,” as 
the bill of exceptions recites, “and so ruling and holding, 
that said claim had been filed in this court, as a claim against 
said insolvent estate, and all the while, since the time of said 
filing and docketing, had remained in said court, or on file 
with the papers of said estate, the same having never been 
withdrawn after the declaration of insolvency, and that this 
was all the law required.” On appeal to the Circuit Court, 
the decree of the Prokate Court was assigned as error, and 
was reversed ; and the judgment of the Circuit Court is now 
assigned as error in this court. 


Coutson & Norwoop, for appellant. 


Rosrnson & Brown, with Tuos. H. Watts, contra. 
Vou. Lx. 
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STONE, J.—The claim of Shelton’s estate, against the 
estate of Phillips, was filed in the Probate Court, properly 
verified, after the estate of the latter had been reported in- 
solvent; and, under the construction of the record most 
favorable to appellee, between that time and the final declara- 
tion by the court that the estate was insolvent. This brings 
the case precisely within the influence of Levert v. Read, 
decided at December term, 1875, and the filing must be ad- 
judged sufficient. 

The judgment of the Circuit Court is reversed, and the 
cause remanded, witk directions that that court affirm the 
judgment of the Probate Court. 


Eakin vw. Brewer. 


Statutory Action in Nature of Ejectment. 


1. What title will support action.—Prior possession for several years, accom- 
panied with the erection of valuable improvements, and other acts of owner- 
ship, raises a presumption of title, which, in the absence of proof of an out- 
standing title in a third person, will support an ejectment against a mere 
trespasser, 


AppEaL from the Circuit Court of Madison. 

Tried before the Hon. Louis WyYeru. 

This action was brought by William S. Eakin, against T. 
T. Cotnam, tenant in possession, to recover a town lot in 
Stevenson, with damages for its detention; and was com- 
menced on the 14th March, 1872. Leroy H. Brewer inter- 
vened as the landlord of the tenant, and defended the suit. 
The plaintiff derived title under a purchase at execution sale 
against one J. E. Wallace, and the sheriff’s deed to himself, 
as one of the plaintiffs in execution, as the purchaser; and 
he introduced in evidence the judgment on which the execu- 
tion was issued, and the proceedings in the suit in which the 
judgment was rendered. The suit was commenced by attach- 
ment, in favor of W. S. Eakin & Co., against said J. E. 
Wallace, which was sued out on the 11th April, 1867, and 
was levied by the sheriff on the lot here sued for. The 
attachment was sued out on the ground of the defendant’s 
non-residence, and publication was made against him as a 
non-resident ; and judgment by default was rendered, on the 
11th April, 1869, on proof of such publication. An execution 
on this judgment was levied on said lot, on the 4th August, 








580 SUPREME COURT {Dec. Term, 


{Eakin v. Brewer. } 


1869 ; and the lot was sold, under said levy, on the first 
Monday in September, 1869. 

To prove title in said Wallace, the plaintiff introduced one 
Timberlake as a witness, who testified, “that he knew J. E. 
Wallace; that said Wallace went into possession of said lot, 
under claim of title, in 1858, and occupied said lot, apd ex- 
ercised acts of ownership over the same, from the time he so 
entered into possession, until some time in the year 1862, 
when the town of Stevenson was occupied by the United 
States troops; that said Wallace left Stevenson, during its 
occupation by the said troops, and went into the country with 
his family, but returned again, as soon as the troops left, in 
1862; that in 1858, when said Wallace went into possession 
of said lot, there was on it a store-house, of one story, and 
a dwelling-house; and that said Wallace, after he went into 
possession, added another story to the store-house, and 
made some other improvements on the lot, which enhanced 
the value.” B. L. Davis, another witness for the plaintiff, 
“testified that he knew said Wallace; that said Wallace 
went into the possession of said lot in 1858, and occupied it 
continuously until the vear 1862, when he left it during the 
occupation of Stevenson by the United States troops, and 
moved into the country, but returned to town after it was 
evacuated by the said troops, in the fall of 1862, and he 
thought he returned to the said lot; that in 1858, when 
Wallace took possession of said lot, the only improvements 
on it were a store-house, and a dwelling-house ; that Wallace 
built a second story to the store-house, and divided the 
upper story into two offices, one of which was used and 
occupied as a law-office by an attorney, and the other was 
used for a tailor’s shop; that he put a flight of steps to the 
offices, so that they could be reached from the front street, 
and built a kitchen on the lot, and added a porch and dining- 
room to the dwelling.” T. E. McMahan, another witness for 
the plaintiff, testified to the value of the lot, and its annual 
rental value, and the value of the improvements erected by 
the defendant; also, “that he saw J. E. Wallace, in the 
spring of 1863, residing on another lot in said town, with his 
family, which was known as the ‘Austin and Coffey lot; 
that the town of Stevenson was re-occupied by the United 
States troops, in the summer of 1863; that said Wallace 
went north in the later part of 1863, or in the year 1864, and 
while Stevenson was occupied by said troops, and had not 
returned as late as April 11th, 1867, when the attachment of 
W. S. Eakin & Co. was levied on said lot; and that the 
houses, with all the improvements on said lot, were destroyed 
by fire during the late war.” “The defendant admitted that 
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he first went into the possession of said lot in the month of 
May, i869.” 

“This being all the evidence, the court charged the jury, 
of its own motion—Ist, that if they believed, from the testi- 
mony, that said Wallace left the lot sued for in 1863, and did 
not return, then his possession was not recent, and they 
must find for the defendant ; 2d, that they must find for the 
defeitdant, if they believed the evidence ; 3d, that a posses- 
sion, with a claim of right, and making permanent improve- 
ments, was evidence of title at that time, but the plaintiffs in 
this action can not recover on this showing, if Wallace left 
the said lot before or during the year 1863, and has not 
returned. To the giving of said charges, numbered 1, 2, 
and 3, the plaintiff excepted ;’ and he here assigns them as 
error. 


Branpon & Jones, with Jasper I. Jones, for appellant, cited 
Tyler on Ejectment, 72-3 ; Jackson v. Denn, 5 Cowen, 200 ; 
Livingston v. Walker, 7 Cowen, 637; Lewis v. Goguette, 
3 Stew. & P. 184; 1 Term Rep. 334; 15 La. 76; Clarke v. 
Clarke, 51 Ala. 498; Badger v. Lyon, 7 Ala. 564; McCall v. 
Pryor, 17 Ala. 533; Cox v. Davis, 17 Ala. 714; 16 John. 314. 


L. P. WALKER, contra.—It devolved on the plaintiff to show 
such title in Wallace as was subject to levy and sale under 
the attachment and execution; and this he failed to do. 
Hendon v. White, 52 Ala. 597-600; Tyler on Ejectment, 
177-8, 530; Jackson v. Town, 4 Cowen, 599; Jackson v. 
Jones, 9 Cowen, 182; Adams on Ejectment, 4th ed., 352-5 ; 
1 Rawle, 223; 18 Ala. 812; 19 Ala. 184, 629. 


STONE, J.—The three affirmative charges given by the 
court, and excepted to, each and all assert, substantially, the 
same legal proposition. We think each mistook the law. 
The possession by Wallace from 1858-9 to 1862-3, the valua- 
ble improvements put on the lot by him, and his acts of 
ownership, raised the presumption of title in him at that 
time, which, in the absence of proof of outstanding title in 
another, would support or defend an action of ejectment. 
See Heydenfeldt v. Mitchell, 6 Ala. 70; Badger v. Lyon, T Ala. 
564; McCall v. Pryor, 17 Ala. 533. Hendon v. W hite, 52 Ala. 
597, was not intended to unsettle this principle. See, also, 
Clarke v. Clarke, 51 Ala. 498. 

We have no evidence of any other possession of the land 
in controversy, until 1869, when the defendant went into 
possession, and has retained it ever since ; but he shows no 
title. Plaintiff, as one of the firm of Eakin & Co., claims title 
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under a levy of attachment in favor of his firm in 1867, on the 
lot in controversy, judgment obtained in the cause in 1869, 
sale by the sheriff and purchase by him in 1871, and the 
present suit brought in 1872. Under these facts, the pre- 
sumption of title in Wallace is not overcome.—Anderson v. 
Melear, at December term, 1876. 
Reversed and remanded. 





BRICKELL, CO. J., not sitting, having been of counsel. 


Bernstein v. Humes et al. 


Statutory Action in Nature of Ejectment. 


1. General exception to charge. —A general exception to an entire affirma- 
tive charge, consisting of several distinct propositions, can not be sustained, 
unless every part of the charge is erroneous. 

2. Plea of not guilty, and disclaimer.—The plea of not guilty is an admis- 
sion of possession by the defendant (Code of 1876, §§ 2962-3), and is equiva- 
lent to the consent rule at common law; and when it is pleaded, the defendant 
can not aiso enter a disclaimer. 

3. Charge referring construction of deeds to jury.—It is the duty of the court 
to construe deeds, or other written iastruaments offered in evidence; and a 
charge which refers their construction to the jury is erroneous. 

4. Charge misleading jury.—A charge which is indefinite, or has a tendency 
to mislead the jury, is properly refused. 

5. Statute of limitations; suspension during the war, and judicial lenowledge 
thereof ; computation of time,—The late civil war prevailed, as this court judi- 
cially knows, from 1861 to 1865; and the statutes of limitations were sus- 
pended from the 11th January, 1861, tothe 2ist September, 1865. Conse- 
quently, the statute of limitations of teu years can not bar an action com- 
menced in July, 1871, unless the adverse holding commenced fourteen years, 
eight months, and ten days before the writ was sued out. 

6. Sale of lands under execulion against mortgagor; title of purchaser.—When 
a mortgage reserves no right of possession 1n the mortgagor, or the law-day 
has passed, nothing but an equity of redemption remains in the mortgagor, 
and a purchaser under execution against him does not acquire such title as 
will sustain an ejectment; but, where the mortgage reserves to the mortgagor 
the possession and enjoyment of the property, with the right to use and rent 
it, until default shall be made in the payment of the secured bonds, extend- 
ing through several years, this is a clear legal right, which is subject to levy 
and sale under execution against him; and a purchaser at the sale would ac- 

uire a title on which he might recover, in ejectment, against any one who 
oes not show a paramount title. 

7. Conveyance of land adversely held. —A conveyance of lands, which are 
at the time in the adverse possession of a third person, under claim of own- 
ership, though without color of title, is void as against the adverse holder, 
and the grantee can not recover against him in ejectment; and this principle 
applies to a voluntary conveyance by a purchaser uta sale under execution. 


Apprat from the Circuit Court of Madison. 
Tried before the Hon. Louis WYeEra. 


You, LX, 
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This action was brought by Mrs. E. C. Humes and others, 
against Morris Bernstein ; and was commenced on the 12th 
July, 1871. The complaint was in the form given in the Re- 
vised Code (p. 677), and the premises sued for were thus de- 
scribed : ‘‘ The following tract, or parcel of land, situated in 
the city of Huntsville in said county of Madison, known and 
descyibed as follows: part of lot number seventeen in the 
original plan of said city, fronting on Gallatin street, com- 
mencing on said street, ninety-nine feet from north-west cor- 
ner of said lot number seventeen, and running thence south- 
wardly, along said street, thirty-eight and one-half feet ; 
thence eastwardly, and at right angles with said street, one 
hundred and sixteen and one-half feet; thence northwest- 
wardly, on a line parallel with said street, thirty-eight and 
one-half feet; thence westwardly, at right angles with said 
street, to the beginning ; also, another part of said lot, com- 
mencing at the north-east corner of that part above de- 
scribed, running northwardly, on a parallel line with Gallatin 
street, ninety-nine feet; thence westwardly, and at right 
angles with said street, two feet; thence southwardly, and 
on a line parallel with said street, ninety-nine feet; thence’ 
eastwardly, at right angles with said street, to the beginning.” 
The defendant called tah, that he was not, at the com- 
mencement of the suit, in the possession of the premises 
sued for, or any part thereof; 2d, not guilty ; 3d, a sugges- 
tion of adverse possession for more than three years, and 
the erection of valuable improvements; 4th, the statute of 
limitations of ten years; and issue seems to have been joined 
on all these pleas, without objection. 

The premises sued for were situated in a square, or block, 
which was bounded on the north by Clinton street, east by 
Jefferson street, south by Randolph, and west by Gallatin 
street ; and this square was subdivided, according to the 
original map of the city, into four lots, numbered 17, 18, 25, 
and 26, respectively ; each lot measuring one hundred and 
forty-seven feet and six inches in width, and the same in 
length. Lot number seventeen was the north-west quarter 
of the square, and the defendant owned the north-west cdrner 
of it. The plaintiffs owned nearly the whole remaining part 
of the square, their lands adjoining the defendant’s on the 
east and south. Of the two fractional lots sued for, the one 
fronting thirty-eight and one-balf feet on Gallatin street was 
the southern part of the premises claimed by the defendant, 
and the narrow strip two feet in width was on the east. The 
main controversy was in reference to the large lot; the only 
question as to the other being, whether the division fence 
was on the proper line. The plaintiffs claimed the premises 
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sued for as a part of the property which once belonged to 
the old ‘*‘ Bell Tavern,” and afterwards to the “ Huntsville 
Hotel Company ;” and they deduced their title from the said 
company, under a deed from the United States marshal to 
L. P. Walker, as the purchaser at asale under execution 
against the company, and a deed from said Walker to them- 
selves, as hereinafter more particularly stated. 

The plaintiffs introduced a great many deeds in evidence, 
commencing with a deed from Leroy Pope, who held under 
a patent from the United States granted in 1809, to one 
Henry Cannon, dated the 29th August, 1816, and conveying 
the whole of lot No. 17; and thence tracing the title of said 
lot, and of the other lots in the block, down to the vendors 
of the hotel company. The descriptions contained in these 
several conveyances greatly varied from each other. In one 
of these deeds, dated the 4th February, 1823, there is a res- 
ervation of “twenty-five feet in front, where the brick house 
on said lot now stands, running back seventy-four feet nine 
inches at right angles;” and this reservation is continued 
in several subsequent deeds. In another deed, dated March 
4, 1833, the description of the lot conveyed is, “ that certain 
lot number seventeen, fronting on Gallatin street fifty feet, 
and extending eastwardly seventy-three feet ;” and this de- 
scription is continued through all the subsequent deeds, 
sometimes with the additional words “known as the lot for- 
merly owned by Isaac Jamison,” down to 21st October, 
1847, when James Woods and wife conveyed it, as part of 
the “ Bell Tavern Property,” to R. M. Kinkle. who, on the 
3d June, 1851, in like manner conveyed to Geo. W. Lane 
and Z. P. Davis. On the 14th March, 1856, Lane and Da- 
vis conveyed the entire property to the “trustees of the 
North Alabama College ;” and said trustees, by deed dated 
the 16th April, 1857, sold and conveyed to the “ Huntsville 
Hotel Company.” In each of these last deeds, the lot is de- 
scribed as “ part of lot number seventeen, fronting on Gal- 
latin street fifty feet, and extending eastwardly seventy-tliree 
feet, known as the lot formerly owned by Isaac Jamison.” 

On the 7th February, 1870, the United States marshal 
sold, under execution against said hotel company, all its 
lands in said square, L. P. Walker becoming the purchaser, 
and receiving the marshal’s deed. The lands were described 
in this deed as “lots number seventeen, eighteen, twenty- 
five, and twenty-six,” bounded north by Clinton street, south 
by Randolph street, east by Jefferson street, and west by 
Gallatin street. On the 22d May, 1871, Walker conveyed 
by quit-claim deed to the plaintiffs, describing the property 


as it was described in the marshal’s deed to him, and recit- 
Vou. Lx, 























1877.1 OF ALABAMA. 585 


{Bernstein v. Humes et al.] 


ing that he became the purchaser at the marshal’s sale, by 
the request of Reuben Chapman, for the use and benefit of 
Mrs. Felicia A. Chapman, his wife; that Mrs. Chapman had 
since died, leaving her children, the grantees, her only heirs; 
that he, Walker, desired to divest himself of all title to the 
lands, and that he conveyed to said children by the written 
request and direction of said Reuben Chapman, indorsed on 
the deed. Chapman’s indorsement on the deed, which is 
under seal, and dated the 22d May, 1871, is in these words: 
“The above and foregoing conveyance is made by my request, 
under my instruction and direction, and is a full and com- 
plete discharge of the said L. P. Walker, of and from all 
duty and liability resting on him by virtue of the afore- 
said conveyance to him by said marshal. In witness,” &c. 
The documentary evidence introduced by the defendant 
consisted of the following deeds: Ist, a deed from Benjamin 
Patterson and wife to Daniel B. Turner, dated August 9, 
1842 ; 2d, deed from Daniel B. Turner and wife to Mrs. 
Lucy G. Hill, dated the 19th December, 1846; 3d, a deed 
from Mrs. Hill to J. D. Battle, Eugene Stroud, and James 
W. Steele, dated the 19th April, 1858; 4th, a deed from said 
Battle, Stroud and Steele, with their wives, to R. W. Chappel, 
dated the 20th-December, 1861; and, 5th, a deed from said 
Chappel and wife to defendant, dated the 21st December, 1861. 
In Patterson’s deed to Turner, the premises conveyed are 
described as “ part of lot number seventeen in the plan of 
said town, lying on Clinton street, being the same on which 
John G. Bingham and his family formerly resided, and which 
was formerly owned by Isaac Jamison,” with a reference to 
the deed under which Patterson held; and the same de- 
scription is contained in the deed of Turner and wife to Mrs. 
Hill. The deed of Mrs. Hill to Battle, Stroud and Steele 
conveys three lots, or parcels of land, which are thus de- 
scribed: “Parts of lot number seventeen in the plan of said 
town, commencing at the north-west corner of the little brick 
house on Gallatin street, and running thence eastwardly, at 
right angles with said street, and parallel with Clinton street, 
seventy-four and a half feet, to a stake; thence, at right 
angles to Clinton street; thence, west, to the north-west cor- 
ner of said lot; thence, south, along Gallatin street, to the 
beginning, being about sixty-seven feet, and containing not 
quite one-eighth of an acre. Also, another lot of land, being 
part of said lot number seventeen, lying east of the above- 
described lot, known as the lot on which John G. Bingham 
once lived, and owned by Isaac Jamison; sold as his prop- 
erty to Benjamin Patterson, by John F. Mills as sheriff ; by 
Patterson sold to D. B. Turner, and by him to said Hill; 
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bounded on the east and south by the ‘Bell Tavern lot.’ 
Also, another lot of land, being part of said lot number sev- 
enteen, bounded on the north by the lot first above described, 
on the east by the lot last above described, on the south by 
the ‘Bell Tavern lot,’ on the west by said Gallatin street, 
supposed to front on said street about twenty-five feet, and 
to run back east about seventy-four feet.” This deed con- 
tained full covenants of warranty as to the two lots first 
described, but was only a quit-claim to the third lot, convey- 
ing only such title as the grantor might have, “whether 
good or bad.” The subsequent deed of Battle et al. to Chap- 
pel, and Chappel’s deed to the defendant, contained the same 
description of the lands, and each was a quit-claim only to 
the lot 'ast described. 

On the trial, the plaintiffs first introduced Thomas J. Tay- 
lor as a witness, “the former surveyor of Madison county, 
who stated that, in the early part of the year 1871, before 
the commencement of this suit, he made a survey and plot 
of the lot sued for; that he was unable to locate the lot, by 
any deed through which the plaintiffs claim; that it was 
described in said deeds as part of lot seventeen, fronting 
fifty feet on Gallatin street, and running east seventy-four 
feet, but no place of beginning or ending was given, and there 
was nothing referred to in the deeds by which he could locate 
the lot; that he located the lot by measuring the lot called 
for in defendant’s deeds, and found that, under his deeds, he 
was Only entitled to ninety-nine (99) feet front on Gallatin 
street; that this left fifty feet, for which he could find no 
deed, and, as no one had any deed to it, he supposed it to 
be the fifty feet lot called for in plaintifts’ deed ; that the lot, 
at the time he made said survey, was inside the defendant’s 
inclosure, and had a fence around it, and a house on it; that 
some one was living in the house, but he did not know who 
it was; that his only reason for supposing the lot to be the 
fifty feet called for by plaintiffs’ deed was, that he could find 
no deed for it, and it was not included in the lots described 
in the defendant’s deed; that the lots inclosed by the de- 
fendant fronted on Gallatin street one hundred and thirty- 
seven feet and six inches, while he was only entitled under 
his deeds to ninety-nine feet, thus overeaching on the lot 
supposed to be plaintiffs’ thirty-eight feet and six inches on 
Gallatin street; and that he found, also, by measuring de- 
fendant’s lot, that he had inclosed two feet on Clinton street, 
and running back seventy-four feet, which was not called for 
by his deeds.” The defendant objected to the testimony of 
this witness, and also to the plot and survey made by him, 
at 0g was introduced as a part of the testimony of the wit- 

OL. LX. 
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ness; and he reserved exceptions to the overruling of his 
objections. 

“The plaintiffs introduced Jacob Gurley as a witness, who 
testified, that he leased the lot in controversy after the close 
of the late war; that the lot then had no fence on the side 
fronting Gallatin street, and had a fence running about half 
way across the lot on the south side; that he moved the 
fence from the north and east side, and put it on the west 
and south side of the lot; that the fence on the south side, 
next to the hotel property, was put on the line with that 
portion of the fence which was standing on the south side 
of the lot, and running east and west; that the contract be- 
tween him and Bernstein was, that he was to have the use 
of the place for three years, free of rent, for building the 
fence and house ; that he remained continuously in the actual 
possession of the lot, as Bernstein’s tenant, paying him rent, 
until about two months ago, when he locked up the house, 
gave the keys to Bernstein, and returned the lot to him; and 
that he was in the actual possession, as Bernstein’s tenant, 
during all of the years 1870 and 1871.” 

“The plaintiffs introduced one Pollard as a witness, who 
stated, that he had been living in Huntsville for many years, 
and knew the property in controversy : that he recollected 
the stable which stood on lot twenty-six, which was imme- 
diately south of lot seventeen; that Mrs. Hill’s lot is in lot 
seventeen ; that she had fenced up her lot, and was living 
on it, and had extended her fence so as to inclose the lot on 
which the little brick house stood ; that the little brick house 
lot was on the south side of her lot, and run down south to 
the hotel property ; that the stable on lot twenty-six fronted 
on Randolph street, which was the southern boundary of the 
hotel property, and run back north to Mrs. Hill’s lot; that 
a part of the stable was of brick, and a part frame; that he 
helped to build the frame part, about the year 1848; that 
the brick part was about sixty-five or seventy feet long, and 
the frame part about seventy-five or eighty feet; that Mrs. 
Hill’s fence, on the south side of her lot, was immediately up 
to the stable; that he believed the house Jacob Gurley put 
up is not on the little brick house lot, but is on a part of the 
hotel lot; that he had never measured the lot, to see if it 
was on the hotel property, but formed his opinion by look- 
ing at the lot. 

“The plaintiffs then introduced Andrew Johnson as a 
witness, who stated, that he married a daughter of Mrs. Hill’s, 
and lived with her from 1846 to 1858; that there was a lot 
south of Mrs. Hill’s lot, on which stood a little brick house ; 
that Mrs. Hill extended her fence, and inclosed that lot, about 
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1846 ; that said lot fronted on Gallatin street, about twenty- 
five feet ; that Mrs. Hill continued to occupy and use that lot, 
until she sold it, in 1858; that she had it inclosed with a 
fence all the time until she sold it; that she sold it to Battle 
and Steele, in 1858, but did not warrant the title to the little 
brick house lot ; that the owners of the hotel property never 
set up any title to the little brick house lot; that the house 
Gurley built, he thinks, is not on the little brick house lot, 
but is on the lot owned by the hotel company ; that he has 
never measured it to see, and knows nothing of the lot in 
controversy. 

“Tt was admitted, as a fact proved in the case, that the 
purchase of the hotel property by Walker, at the marshal’s 
sale, was for the sole benefit of Mrs. Chapman, the mother 
of plaintiffs ; that she was the real purchaser at said sale, 
and Walker had no interest in it; and that he was merely a 
naked trustee for Mrs. Chapman, in taking to himself the 
conveyance of the property by the marshal.” The defendant 
offered to introduce, “for the purpose of showing an out- 
standing title,” a mortgage, or deed of trust, dated the 1st 
January, 1861, by which the “ Huntsville Hotel Company ” 
conveyed all its property to James I. Donegan and F. L. 
Hammond, as trustees, to secure the payment of certain 
bonds which said company proposed to issue, not exceeding 
$35,000, to enable it to borrow money to make necessary im- 
provements on the property ; and, in connection with said 
mortgage, to prove by R. W. Coltart, who was present at the 
sale of the property by the United States marshal, when 
Walker became the purchaser, “that the marshal gave notice 
at said sale that the property was sold subject to said mort- 
gage, or deed of trust.” The court sustained the plaintiffs’ 
objections to this evidence, when offered separately, and 
when offered together; to which rulings exceptions were 
reserved by the defendant. The material provisions of said 
mortgage are quoted in the opinion of the court. 

The defendant testified, as a witness for himself, “that he 
purchased the lot in controversy, from Chappel, in 1861, and 
took possession ; that said lot was then inclosed with a fence, 
and remained inclosed until a portion was destroyed during 
the war; that he leased said lot, in December, 1865, to Ja- 
cob Gurley, for three years, and, in payment of the rent, said 
Gurley was to build a house and inclose said lot; that there 
was then a fence on the north and west side of the lot, and a 
fence running about half way across the lot on the south 
side; that the fence put up by Gurley was on the south and 
west side of the lot; that the fence on the west of the lot 
runs along Gallatin street, and the fence on the south side 
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was on a line with (and a continuation of) the fence already 
standing, just in a direct line west to Gallatin street ; that 
all the fencing is on the same lines that stood in 1861, when 
he purchased said lot; that Gurley took possession of the 
lot under said lease, in December, 1865, and built a house on 
it, and fenced it up, and resided on it continuously, without 
interruption, as his tenant, until about two months ago, when 
said Gurley returned the possession to him; that said Gur- 
ley was in possession, as his tenant, when Walker purchased 
the hotel property at the marshal’s sale, and was in actual 
possession, as his tenant, when this suit was commenced ; 
that no one ever claimed said lot, after his purchase from 
said Chappel, as part of the hotel property, until plaintiffs 
set up their claim just before the commencement of this suit; 
that ie was in possession of said lot, by bis tenant, claiming 
bona fide title thereto, at the time of said marshal’s sale ; 
that he has never measured said lot, but claimed inside of 
his inclosure ; that the only deed he claimed under was the 
said deed from Chappel, and he never claimed the lot sued 
for as bought from any one else.” The defendant also intro- 
duced Z. P. Davis as-a witness, who was one of the former 
owners of the hotel property, and one of the grantors through 
whom the plaintiffs deduced their title; and who testified, 
that he never claimed the lot in controversy as a part of the 
hotel property, and did not think it was called for by his 
deeds. There was other evidence, also, on the part of the 
defendant, tending to show that the lot was not claimed or 
recoghized as belonging to the hotel property. 

The court charged the jury as follows: 

“ When an action is brought for the recovery of land, the 
plaintifis must, as a general rule, Ist, be entitled to sue ; 
2d, must sue one in the possession of the land; and, 3d, show 
a title or right to the possession of the land superior tc that 
of the defendant. No one, however good his title may be, 
can convey his right, or make a good title to another, of land 
which some other person has in adverse possession, claiming 
title thereto. This rule does not apply to sales made by a 
sheriff, or marshal of the United States court, under execu- 
tions. But a purchaser at a sheriff’s or marshal’s sale can 
not sell the land he buys, when some one else is in adverse 
possession thereof. He must first recover the possession 
from the adverse holder. An exception to this rule exists, 
where the purchaser at the sheriff’s or marshal’s sale has 
purchased for another, and not for himself. In such case, 
he could be compelled, by bill in chancery, to make a deed 
to those for whom he purchased ; and without such compul- 
sion, he has the right, and ought to make it, even though, at 
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the time of making it, another was in adverse possession 
under claim of title, and such deed would vest the title in the 
grantees. 

“2. An action of trespass to try title must be brought 
against one in the actual possession of the land, as a general 
rule. But, if one who claims land of which, through his 
tenant, he has constructive possession only, but not actual 

ossession, says anything to induce one who also claims the 
and to bring suit against him, and such one is induced so to 
do by these statements; then the defendant in such suit is 
estopped, by reason of his acts, from denying his actual pos- 
session of the premises sved for, and must be regarded as 
properly occupying the position of defendant, which he has 
voluntarily assumed to be. 

“3. As to the title, and the proof thereof, ordinarily, title 
to land is shown by written evidence—a patent from the 
United States, and deeds from the patentee to the plaintiffs, 
or to those from whom they claim, in regular procession, 
down to the plaintiffs. But, in this case, the defendant has 
tendered the plea of the statute of limitations of ten years, 
which, if sustained by the proof, is sufficient for his defense. 
For it is the law, that the uninterrupted, adverse possession 
of lands, under claim of title, for ten years, vests in the 
occupant a title to the land, upon which he may recover or 
defend successfully, in such a suit as this. 

*“ Tf you believe, from the deeds and maps, that Jamison 
owned all of lot No. 17, except twenty-five feet fronting on 
Gallatin street, and that he conveyed by deed sixty-seven 
feet and six inches, from the corner of Clinton down, and 
fronting Gallatin street, at one time; and that twenty-five 
feet on the same street was sold at another, and seven feet 
for an alley at another, and that was all the land sold to the 
vendors of the defendant; then you have the right to infer 
that the fifty feet sued for in this case was not included in the 
purchase of the defendant, but was the fifty feet purchased 
by the one under whom the plaintiffs claim; and that the 
ninety-nine feet six inches, exclusive of this fifty feet, and 
commencing at the corner of Clinton street, was all the de- 
fendant was entitled to by his deeds of conveyance. 

“Tf one purchases land from another, and takes a deed of 
conveyance therefor, the jury may infer that the land men- 
tioned in the deed was all he purchased at the time. When 
a person takes possession of land without a deed, and in- 
closes it, improves it, and exercises open and notorious acts 
of ownership over it, his improvements and inclosure limit 
the extent of his adverse possession. But, if he takes pos- 


session of land under a deed, the deed shows the extent of 
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the adverse possession ; and if a party takes possession of 

land not called for in his deed, his possession is not adverse 

as to the portion not called for in his deed. Apply these 

principles to the facts, as proven in this case, and render 
our verdict.” 

“Defendant excepted to the charge of the court, and asked 
the court to give the following written charges to the jury ; 
each of said charges being first reduced to writing, and the 
court asked to give them to the jury as written charges : 

“9. If you find, from the evidence, that at the time 
plaintiffs commenced this suit, Jacob Gurley was in the 
actual possession of the lot, as a tenant of the defendant, you 
must find for the defendant. 

“3. If Jacob Gurley was in the actual possession of the 
lot at the time this suit was commenced, the mere verbal 
declaration of possession by Bernstein would not authorize 
the plaintiffs to bring the suit against him, and you must find 
for the defendant. 

“4, Before the plaintiffs can recover in this action, they 
must prove that, at the time Walker made the deed to them, 
he, Walker, was in the possession of the lot, claiming the 
same, or exercising acts of ownership over it ; and if plaintiffs 
have failed to prove this, you must find for the defendant. 

“5. If you find from the evidence that, at the time the 
marshal sold the lot to Walker, Bernstein was in the posses- 
sion of the lot, either himself or by his tenant, claiming title, 
Walker did not purchase a perfect legal title, but only a 
right of property which ak be reduced to possession by 
action; and Walker could not convey a title to plaintiffs, 
unless he reduced the lot to possession before making deed. 

“7, If, at the time Walker purchased the lot sued for at 
the marshal’s sale, Bernstein, either by himself or tenant, 
was in possession of the lot, exercising acts of ownership 
over it, and claiming it as the property of Bernstein, then 
Walker did not purchase a perfect title, but only a right of 
wee, which could be reduced to possession ; and if 
Valker conveyed the lot to the plaintiffs, while it was in the 
possession of Bernstein, or his tenant, the deed is void as to 
Bernstein, and you must find for the defendant. 

“8. If Bernstein, either by himself or his tenant, was in 
the possession of the lot sued for, claiming as Bernstein’s 
property, and exercising acts of ownership over it, at the 
time the marshal sold it to Walker, and continued such pos- 
session up to and subsequent to the time Walker conveyed 
the a to the plaintiffs in this suit; then the deed of 
Walker is void as to Bernstein, and you must find for the 
defendant. 
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“9. If, at the time Walker purchased the lot sued for, at 
the marshal’s sale, Bernstein, either by himself or tenant, 
was in possession of said lot, asserting bona jide claim of title 
to said lot, and exercising acts of ownership over it, and con- 
tinued such possession until the commencement of this suit ; 
and Walker conveyed said l6t to plaintiffs, without reducing 
the lot to possession ; the deed is void as to Bernstein, and 
the plaintiffs cannot recover in this suit. 

“11. If you find that Bernstein, and those through whom 
he claims, have had possession of said lot sued for, claiming 
it as their own property, and exercising open and notorious 
acts of ownership over it, such as fencing it up, and cultiva- 
ting or improving it, and have continued such possession for 
more than ten years before the commencement of this suit ; 
such possession, of itself, gives the defendant a title by lapse 
of time, although there was no color of title, and the original 
entry on the lot was a trespass; and you must find for the 
defendant. 

“12. If plaintiffs’ attorney, at the time of the interview 
with Bernstein, knew that Jacob Gurley was in the actual 
—— of the lot sued for, the verbal declaration of 

ernstein, that he was in possession of the lot, would not 
estop Bernstein from showing that he was not in possession 
of the lot. 

“13. If you find that Mrs. Hill fenced up the lot sued 
for, and exercised acts of ownership over it, and sold it; if 
her possession, added to the possession of the persons to 
whom she sold, makes ten years before the commencement 
of this suit; then the defendant has a title to the lot by 
lapse of time, and you cannot find for the plaintiffs. 

“16. If there is nothing contained in the deed, by which 
the lot can be identified and located, it is void for uncertainty. 

“17. If the deed shows, upon its face, that the descrip- 
tion of the lot is so uncertain and indefinite that it cannot 
be located and identified, then it is a patent ambiguity, and 
cannot be helped by extraneous circumstances, and is void 
for uncertainty. 

“18. If the deed does not describe the lots by metes and 
bounds—if there are no monuments referred to in the deed ; 
no abuttals given in the deed, and nothing referred to in the 
deed by which the lot can be identified and located, the deed 
is void for uncertainty. 

“21. When plaintiffs rely upon a deed to show title, they 
must show title by matter contained in the deed. 

“22. Plaintiffs cannot prove any extraneous circumstances, 


not referred to in his deed, to identify and locate the lot, 
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when the description in the deed shows upon its face that it 
is void for uncertainty. 

“93. Tf the plaintiff's deed, describing the land, is so in- 
definite and uncertain that it cannot be identified and lo- 
cated, the plaintiff cannot prove his title by showing that 
the defendant has no deed calling for the lot in controversy. 

“94. If Z. P. Davis and G. W. Lane, through whom 

laintifis claim title to the lot in controversy, recognized and 
treated Mrs. Hill’s fence as the boundary of the hotel prop- 
erty; and Mrs. Hill, and those who claimed title to the lot 
through her, occupied and claimed all the lot up to the 
fence, for more than ten years before this suit, then the fence 
would be the boundary between the two proprietors, whether 
the fence was on the true line or not. 

“95. If you find from the evidence that the description 
of the lot sued for is so indefinite and uncertain in plaintiffs’ 
deeds, that it can not be identified and located by matters 
contained in their deed, or by anything referred to in their 
deed, plaintiffs can not prove their title by showing that de- 
fendant has none, and measuring off the land called for b 
his deed, and claiming that portion not called for in his deed.” 

“The court refused to give each and all of said written 
charges, numbering from 2 to 25, both inclusive, and de- 
fendants excepted to the action of the court in refusing to 
give each and all of said charges. And now, to the ru ing 
of the court in refusing to allow the said mortgage, or dee 
of trust, to Donegan and Hammond, to go to the jury as 
evidence, and to the refusal of the court to allow the testi- 
mony of R. W. Coltart to go to the jury as evidence, and to 
the general charge of the court, and to the refusal of the 
court to give the written charges asked by the defendant, 
the defendant excepts,” «ce. 

The several rulings of the court on the evidence, and in 
the charges given and refused, to which exceptions were re- 
served, as above stated, are now assigned as error. 


Branpon & Jones, for appellant.—1. In ejectment, the 
plaintiff can not recover, unless he had, at the commence- 
ment of the action, a legal (as distinguisbed from an equita- 
ble) right, and the right of possession.— Williams v. Harts- 
horn, 30 Ala. 211. And he must recover on the strength of 
his own title, without regard to the strength or weakness of 
the defendant’s title. Brock v. Younge, 4 Ala. 584. 

2. The description in the several deeds under which 
plaintiffs derive title is, “also, part of lot number seventeen, 
fronting on Gallatin street fifty feet, and extending east- 


wardly seventy-three feet.” According to the testimony of 
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the practical surveyors, the lot can not be located by this 
description, no point of beginning or ending being given ; 
and the deeds are void for indefiniteness and uncertainty, on 
account of this patent ambiguity.—Jollard v. Maddox, 
28 Ala. 321-25; Boardman v. Reed & Ford, 6 Peters, 328; 
Cooper v. Glover, 4 Mass. 3053 1 Greenl. Ev. §§ 297, 300, 301, 
350. The plaintiffs must prove a continuous titlke—a com- 
plete chain; and if any of the deeds in the chain of title are 
void, lapse of time will not prove them, and the whole title 
fails.—Jenkins v. Noel, 3 Stew. 60; Hathaway v. Clark, 
5 Pick. 490; 1 Greenl. Ev. $§ 25-6. 

3. If Walker’s deed to plaintifis conveys the lot sued for, 
the defendant should have been allowed to prove the out- 
standing title in Donegan and Hammond. Walker, by his 
purchase at the marshal’s sale, acquired only the equity of 
redemption in the mortgaged premises ; and that is all he 
conveyed to the plaintiffs, if he could convey that much. 
Barker v. Bell, 37 Ala. 354; 31 Maine, 246; 13 Vermont, 129. 
But Walker’s purchase was for the benefit of Mrs. Chapman; 
and on her death, her husband was entitled to a life-estate, 
and the remainder was in her children. Chapman’s consent 
that Walker siould convey to the children, does not relieve 
the deed of its champertous feature ; it is the same, in effect, 
as a deed from Walker to Chapman, and from Chapman to 
the children, which would be champertous.—D ter & Allen 
v. Nelson, 6 Ala. 68; Pryor & Fisher v. Butler, 9 Ala. 421; 
Abercrombie v. Baldwin, 15 Ala. 371; Coleman v. Hair, 
22 Ala. 598. 

4. But the proof shows, beyond all controversy, that the 
land was in the actual adverse possession of Bernstein, by 
his tenant, at the time of the marshal’s sale, and long prior 
thereto ; and Walker did not acquire, by his purchase at the 
marshal’s sale, any title which he could convey to another, 
so as to authorize his alienee to recover against Bernstein. 
Authorities last above cited; also, Farley v. Smith, 39 Ala. 
58; Hines v. Chancey, 47 Ala.637. 

5. Color of title is not necessary to constitute adverse pos- 
session, under the decisions of this court; and this is the 
settled law in Alabama.—/Jlerbert v. Hunrick, 16 Ala. 595; 
Benje v. Creagh, 21 Ala. 151; Furley v. Smith, 39 Ala. 58; 
Rivers v. Thompson, 43 Ala. 641. See, also, Angell on Lim- 
itations, 390; Ainchaloe v. Tracewell, 11 Grattan, 587. 

6. Possession by Bernstein, and those to whose estate and 
rights he has succeeded, claiming the lot as their own prop- 
erty, and exercising open and notorious acts of ownership, 
such as inclosing, cultivating, and improving it ; such pos- 
scasion continuing for more than ten years before the com- 
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mencement of the suit, without interruption or challenge of 
their right,—gave defendant a title by lapse of time, 
although there may have been no color of title, and although 
the original entry was a trespass.— Hinton v. Nelms, 13 Ala. 
222; Herbert v. Hanrick, 16 Ala. 595; Benje v. Creagh, 
21 Ala. 151; Farmer v. Eslava, 11 Ala. 1028 ; Tyler on Eject- 
ment, 126—7, 863-4, 869; Payne’s Lessee v. Skinner, 8 Ohio, 159; 
Bauman v. Grubbs, 26 Indiana, 419; Abram’s Lessee v. Will, 
6 Ohio, 164; Doe v. Herrick, 14 Indiana, 242; Overfield v. 
Christie, 7 Serg. & R. 177; 2 Penn. 452. 

7. When co-terminous proprietors recognize and treat a 
division fence as the boundary line between them, each claim- 
ing up to the fence, and this continues for more than ten 
years before suit; the fence becomes the boundary between 
the proprietors, whether it is oa the line or not, and each is 
bound by it.—Angell on Limitations, § 393; Brown v. Mc- 
Kinney, 9 Wharton’s Pa. Rep. 567; Burrell v. Burrell, 
11 Mass. 296; Brown v. Cockerell, 53 Ala. 38-46. 

8. The 4th, 5th, 7th, 8th, and 9th, of the charges asked by 
the defendant below, are supported by the following cases, 
and should have been given.— Hines v. Chancey, 47 Ala. 637; 
Clay v. Wyatt, 6 J.J. Mar. 584; Young v. McCampbell, 6 J.J. 
Mar. 490; Dubois v. Marshall, 3 Dana, 336; Fizzle v. Beach, 
1 Dana, 211; Jones v. Chiles,2 Dana, 35; Saunders v. Groves, 
2J.J. Mar. 407; Violett v. Violett, 2 Dana, 325; Coleman v. 
Hair, 22 Ala. 596; Dexter v. Nelson, 6 Ala. 68; Pryor v. 
Butler, 9 Ala. 409 > Abercrombie v. Baldwin, 15 Ala. 363. 

9. The 2d charge asked should have been given. Its re- 
fusal instructed the jury, in effect, that it is not necessary, in 
actions of ejectment, to sue the party in actual possession. 
Greenlee v. Bonner, 6 Ala. 411; Gayle v. Smith, at June 
term, 1874; Barbour on Parties, 265-7; Pope v. Pendergast, 
? Mar. Ky. 122; Cooley v. Penfield, 1 Vermont, 244; Stevens v. 
Grijjin, 8 Vermont, 448. 





Humes & Gorpon, contrva.—l. The general rule is, as stated 
by the court in the charge to the jury, that an action of 
ejectment must be brought against the party in actual pos- 
session. But, in this case, the defendant is estopped from 
denying his possession—Ist, by his pleadings; and, 2d, b 
his declarations before suit brought, on the faith of whic 
the action was brought against him. The plea of not guilty 
is an admission of possession, and is equivalent to the con- 
sent rule at common law.—Rev. Code, $$ 2613-14; King v. 
Kent's Heirs, 29 Ala. 542; Sledge v. Swift, 51 Ala. 386; Til- 
linghast’s Adams, 262, n. 4; 13 Mass. 259; 12 Cal. 403; 
Tongue v. Nutwell, 17 Md. 212; 8 Cush. 183; 2 Greenl. Ev. 
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§ 556 ; Howard v. Kennedy, 4 Ala. 592. That the defendant 
is estopped by his admissions of possession, in consequence 
of which the action was brought against him, see JJcCravey 
v. Remson, 19 Ala. 480; Harrison v. Pool, 16 Ala. 167 ; Stone 
v. Britton, 22 Ala. 548; Grace v. McKissack, 49 Ala. 163; 
McCabe v. Raney, 32 Indiana, 309; Halloran v. Whitcomb, 
43 Vermont, 306; Abeel v. Gelder, 36 N. Y. 514; 47 N. Y. 493; 
5 Bos. & P. 330. 

2. The first plea is a disclaimer, as to the entire premises 
sued for; and this, in legal effect, is an estoppel by record, 
and an admission of plaintifts’ title.—Stearnes on Real Ac- 
tions, 222; Greeley v. Thomas, 56 Penn. St. 35; Ford w. 
Sampson, 30 Barbour, 183. 

3. The defendant is a mere naked trespasser, and can not 
defeat a recovery by plaintiffs by setting up an outstanding 
title in another, or adverse possession in ‘himself.— Herbert v. 
Hanrick, 16 Ala. 581, 595; Rivers v. Thompson, 46 Ala. 338 ; 
Jackson v. Hurder, 4 John. 202; 3 Duer, 35; Clarke 2 
Clarke, 51 Ala. 498; 3 Stew. & P. 184. 

4, The doctrine of champerty does not apply to judicial 
sales, nor to naked trust estates, whether created by the act 
of the parties, or by operation and construction of law. 
Hence, Walker might lawfully buy at the marshal’s sale, and 
might lawfully convey to the plaintiffs, notwithstanding any 
claim of adverse possession by defendant — Baker v. Whiting, 
3 Sumner, 475-83; Wood v. Griffith, 1 Swanst. 56; Allen v. 
Smith, 1 Leigh, Va. 231-48. 

5. The mortgage, or deed of trust, to Donegan and Ham- 
mond, reserves the possession, and other valuable rights, to 
the mortgagor; and these rights passed to W alker by his 
purchase at the marshal’s sale, and gave him a title which 
would support ejectment. There is uo proof of any default, 
on the part of the mortgagor. 

6. Chapman had no life-estate in the property purchased 
and held by Walker for the benefit of Mrs. Chapman; her 
estate therein being an equitable (as distinguished from a 
statutory) separate estate.— Willis v. Cadenhead, 28 Ala. 474; 
Short v. Battle, 52 Ala. 456. 

7. The gman exception to the affirmative charge of the 
court can not be sustained, unless the entire charge is erro- 
neous.— Owens v. T'he State, 52 Ala. 400; S. & N. Railroad 
Co. v. Jones, at the last term. 


STONE, J.—Many of the questions that have been argued 
with much ability, are not so presented that we can consider 
them. The affirmative, general charge given covers all, or 
most, of the questions raised by the evidence. There was a 
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general exception to this charge, without specifying any 
particular part or parts objected to. Many of its proposi- 
tions are clearly free from error; and under a well-established 
rule of this court, we will not dissect it, with a view of ascer- 
taining if there may not have been error in some of its utter- 
ances. Exceptions to a general charge, unless all be errone- 
ous, must point out the parts objected to, else we will not 
consider them.— Owens v. The State, 52 Ala. 400; South and 
North Ala. R. R. Co. v. Jones, at December term, 1876. 

2. The defendant interposed several pleas, and amon 
them the general issue, “ not guilty.” He had also Pr vic 
a disclaimer, denying that he was in possession of the lots 
sued for, at the time the action was brought. These de- 
fenses are incompatible, and one must overrule the other. 
A plea of not guilty “is an admission by defendant that he 
is in the possession of the premises sued for.” —Code of 1876, 
$$ 2962-3. It is equivalent to the consent rule, which re- 
quired the defendant, as a condition to controverting lessor’s 
title, to admit the truth of the fictitious averments of lease, 
entry, and ouster.—See 24th Rule of Practice in Cireuit Courts; 
King v. Kent, 29 Ala. 542, 556; Clarke v. Clarke, 51 Ala. 498 ; 
Sledge v. Swift, 51 Ala. 386. Under the case last cited, the 
defendant ‘might have been forced to admit his possession of 
the premises; and refusing, his pleas might have been 
stricken out. We suppose this question was not brought to 
the notice of the Circuit Court. Had it been done, the court 
would have offered to the defendant the option of adhering 
to his disclaimer, and abandoning his pleas, or of entering 
into the consent rule, and going to trial on his pleas. We 
feel bound to hold that, by interposing the plea of not 
guilty, the defendant must be held to have waived his dis- 
claimer, and to have admitted himself in possession. So, 
the defense that defendant was not in possession when the 
action was brought, in whatever form presented, will not be 
further noticed in this opinion. This disposes of defendant’s 
charges numbered 2, 3, 12. 

3 Several charges were asked and refused, which, in terms, 
referred the question of construing deeds to the jury. Charges 
numbered 16, 17, 18, 21, and 23, are of this class. It is the 
duty of the court to construe written instruments, and it is 
error to refer such question to the jury.—See Price v. Ma- 
zange, 31 Ala. TOL; Taylor v. Kelly, Ib. 59. The court did 
not err in refusing these charges. 

4. Charge No. 22 is somewhat obnoxious to the same ob- 
jection. Asked, as it was, in connection with the charges 
last commented on, it was doubtless intended, and would 
have been so understood by the jury, as referring to them 











598 SUPREME COURT (Dec. Term, 


(Bernstein v. Humes et al.] 


the construction of some deed. Many deeds were in evi- 
dence, and the charge failed to inform the jury, and fails to 
inform us, what deed—it used the singular number—was 
referred to. The language of the charge is, ‘ Plaintiffs can 
not prove any extraneous circunrstances, not referred to in 
his deed, to identify and locate the lot, when the description 
in the deed shows upon its face that it is void for uncer- 
tainty.” The charge speaks of his, the plaintiffs’, deed. The 
most natural inference is, that this refers to the deed 
made by Walker to plaintiffs. Yet, there is nothing uncer- 
tain or ambiguous in the description of the land it conveys. 
We think this charge objectionable on two grounds: ‘/irst, 
it refers to the jury the construction of a deed; and, second, 
it is indefinite, con its tendency would have been to mislead 
the jury.—1 Brickell’s Dig. 338-9, $$ 36, 59, 60, 61. 

5. Charges 11, 13, 24 and 25 relate to the statute of limit- 
ations of ten years. This action was commenced July 12, 
1871. We know judicially that the late civil war prevailed 
from 1861 to 1865; and the statutes of limitation were sus- 
pended from January 11, 1861, to September 21, 1865 ; four 
years, eight months, and ten days. This suspension occurred, 
mainly, within the ten years immediately preceding the 
bringing of this suit. To effect a bar, at the time shown in 
this record, the adverse holding must have continued four- 
teen years, eight months, and ten days. Yet, each of the 
charges fixes the requisite time at ten years. These charges 
were all rightly refused. 

We have now disposed of all the charges, except the 4th, 
5th, 7th, 8th, and 9th. These we will consider hereafter. 
It is contended for appellant, that he should have been 
allowed to show outstanding title in Donegan and Ham- 
mond. For this purpose, he offered in evidence the mort- 
gage, or trust deed, made June 1, 1861, by the “ Huntsville 
Hotel Company,” to Donegan and Hammond, by which it is 
claimed the lots in controversy were conveyed, leaving only 
an equity of redemption in the hotel company. Plaintiffs 
claim derivatively under the hotel company, by marshal’s 
sale under execution against the company, made in 1870, 
purchase at such sale by Walker, and conveyance by him to 
plaintiffs before this suit was brought. In connection with 
this mortgage, defendant offered the testimony of Coltart, 
and proposed to prove by him that, when the marshal ex- 

osed said property for sale, he proposed to sell only the 
interest of the said hotel company, subject to said mortgage 
to Donegan and Hammond. These two instruments of evi- 


dence were offered jointly, and each separately ; and in each 
Vou. Lx. 
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form it was ruled out, on the objection of plaintiffs; and in 
each form, the question is presented by exception. 

The mortgage, or trust deed, conveys the real and per- 
sonal property of the Huntsville Hotel Company, to secure 
the payment, both interest and principal, of thirty-five 
thousand dollars of bonds the company proposed to issue, 
with eight per cent. interest, payable semi-annually; the 
principal of the bonds to be due and payable in five equal 
installments, of seven thousand dollars each, due on the first 
of January from the years 1872 to 1876, each inclusive. But 
the mortgage, after the granting clause, contains this lan- 
guage:. “ But, nothing herein contained shall be so con- 
strued as to prevent the Huntsville Hotel Company from 
using the building for hotel purposes, renting, and receiving 
pay therefor, of any part of said building not necessary for 
hotel, nor from disposing of any part of the lot or grounds 
upon which said building is situated, which may not be 
required for the use of said hotel: nor from using any furni- 
ture, stores, or fixtures, which may be necessary in conduct- 
ing the business of said company, provided that no default 
shall have been made in the payment of the interest and 
principal of said bonds.” The record no where informs us 
that the hotel company had made default in the payment of 
interest or principal of the bonds—(no part of the principal 
was due when this suit was brought)—that they had been 
disturbed in the quiet enjoyment of the property, or that 
Donegan and Hammond had asserted any right to the pos- 
session ; and there was no offer to prove either of the above 
facts. 

6. If the mortgage had reserved no right of possession in 
the mortgagor, or had been an ordinary one fixing a law-day, 
and that day had passed; then, under our rulings, there 
would have remained in the hotel company only an equity; 
and neither Walker, by his purchase, nor any one in his 
right, would have acquired any legal title, which is necessary 
to maintain ejectment; and in such case, the mortgage 
would constitute such outstanding title in a stranger, as 
would defeat a recovery, on a title such as these plaintiffs 
rely on. But the present mortgage is different. It secures 
the possession and enjoyment in the mortgagor, until default 
is made; and it reserves to the mortgagor powers and rights 
of use and disposition not often found in mortgages. Until 
default was made, there was clearly a legal right to hold and 
occupy the property, which was subject to levy and sale; 
and such sale, in the absence of other proof, would vest in 
the purchaser a right to maintain ejectment against any one 
who did not show a paramount title—Paulling v. Mead, 
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32 Ala. 11; Barker v. Bell, 37 Ala. 354-8; Pryor v. Butler, 
9 Ala. 418. 

7. It is contended that the present action can not be main- 
tained, because plaintiffs’ deed from Walker—the title they 
rely on—was executed while the lots in controversy were 
adversely held and occupied by defendant, under claim of 
right. Charges 4, 5, 7, 8, and 9, seek to raise this question. 
It is fairly presented in the last four, if the facts of this case 
justify the application of the principle. The admitted facts, 
on which this question arises, are—that Walker purchased 
at the marshal’s sale, not for himself, or in his own right, 
but in trust for Mrs. Chapman, mother of the plaintiffs. ‘lhe 
money and means with which the purchase was made, were 
furnished by Reuben Chapman, her husband, and the title 
was made to Walker, in trust for Mrs. Chapman, at the re- 
quest of Mr. Chapman. Walker neither paid, nor incurred 
hability to pay, any money; and the record fails to inform 
us for what purpose the title was taken in him, instead of 
Mrs. Chapman. Mrs. Chapman soon afterwards died, leay- 
ing the title in Walker; and soon after this Walker conveyed 
by quit-claim all the interest he had in the lands, to the 
plaintiffs, reciting substantially the above facts, and that the 
title was conveyed to the heirs of Mrs. Chapman, at the 
request of Reuben Chapman,’ and the said Reuben indorsed 
on the deed his written assent to such conveyance. This 
conveyance, it is alleged, is obnoxious to the charge of main- 
tenance, and therefore inoperative to convey the title. The 
testimony tends to show that, at the time this conveyance 
was made, Bernstein, by his tenant, was in possession of the 
land sued for, and asserted ownership and dominion over it ; 
and it is contended that the conveyance was nothing more 
than a transfer of a right to sue, and therefore it will not 
support an action. 

Against this view it is answered, that Walker had no inter- 
est in the premises—held the title in the nature of a naked 
trust; was compellable in equity to convey the title to Mrs. 
Chapman, his cestui que trust ; that, in conveying title to her 
heirs-at-law, she being dead, he voluntarily did only what 
equity would have compelled him to do; that equity approves 
and regards as well done, that which ought to have been 
done; and that therefore this conveyance does not fall within 
the influence of the rule against maintenance. To this it is 
replied, that by the death of Mrs. Chapman—intestate, so 
far as we know—Reuben Chapman, her surviving husband, 
became entitled to a life-estate in the premises in contro- 
versy ; and that the deed of Walker to plaintiffs, made as it 


was by the “written request,” and under the “ instruction 
Vou Lx. 
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and direction” of Reuben Chapman, indorsed on the deed, 
is more than a mere execution of what equity would have 
compelled him to do; that it is a conveyance to them of the 
life-estate of said Chapman, which they did not previously 
own, either legally or equitably; and that, therefore, the 
deed was but a transfer of a right to recover the property by 
suit, which has all the qualities of, maintenance. 

The question we are required to decide is founded on a 
very ancient doctrine, partly common law, and partly statu- 
tory. In Coke upon Littleton, 369 a, it is said, “that feoff- 
ments made for maintenance shall be holden for none, and 
of no value ; so as Littleton putteth his case, at the common 
law; . . but some have said, the feoffment is not void 
between the feoffor and feoffee, but to him that hath right.” 
This author adds, speaking of the statute of 32 Henry 8, 
ch. 9: “Since Littleton wrote, there is a notable statute made 
in suppression of the causes of unlawful maintenance (which 
is the most dangerous enemy that justice hath), the effect of 
which statute is—tirst, that no person shall bargain, buy, or 
sell, or obtain any pretended rights or titles ; secondly, or 
take, promise, grant, or covenant, to have any right or title 
of any person, in or to any lands, tenements, or heredita- 
ments ; but, if such person, which so shall bargain, &c., their 
ancestors, or they by whom he or they claim the same, have 
been in possession of the same, or of the reversion or re- 
mainder thereof, or taken the rents or profits thereof by the 
space of one whole year, &c., upon pain to forfeit the whole 
value of the lands, &c., and the buyer or taker, &c., know- 
ing the same, to forfeit also the value. Thirdly, provided 
that it shall be lawful for any person, being in inked pease 
sion, by taking of the yearly farm, rents, or profits, to ob- 
tain and get the pretended right or title, &c., of any lands, 
whereof he or they shall be in lawful possession.” So, in 
Cro. Eliz. 445— Upton v. Bassett—the court said, “A feoffment 
upon maintenance or champerty is not void against the feoffor, 
but against him who hath right.” 

It is manifest that this doctrine of the common law, em- 
phasized and made more efficient by statute, had its origin 
in the Feudal times, when feudal barons exercised power 
and authority over their vassals, and over the machinery of 
civil government, only subordinate to the will of an arbitrary 
king. The necessity for such legislation does not exist in 
this country of free constitutions, as it did in England, when 
the haughty feudal lords governed, within their sub-domin- 
ions, with despotic rule, and frequently made war, and often 
successfully, upon their own sovereigns. Hence, the forfeit- 
ures, and the denial of the right to aid a suitor by money 
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or advice in prosecution or defense of his rights, have never 
been engrafted on our jurisprudence. But, two of the prin- 
ciples of the common law and English statute, noted above, 
have been adjudged to be of force in this State: first, cham- 
perty, not necessary to be considered here (See 1 Brick. Dig. 
334); second, a denial of the right to sell or buy real or per- 
sonal property, the right to which exists only in action, and 
to maintain a suit in the name of the purchaser. This is 
treated as a species of maintenance, and is everywhere ad- 
judged to be a complete bar to a suit by the purchaser, to 
recover such property, or damages for tortious injuries done 
to it. Damages caused by torts can not, in the ordinary ac- 
ceptation of the term, be the subject of private bargain and 
sale. 

In Pryor v. Butler, 9 Ala. 418, this court said: “ The right 
acquired by Bullard, who purchased at the sale made under 
the mortgage, was a right to recover the lot by suit, if the 
possession was in another, and the possession was withheld. 
This right to sue, he could not transfer to another. It is an 
ancient doctrine of the common law, that nothing which lies 
in action, entry, or re-entry, can be granted over.” To the 
same effect, see Dexter v. Nelson, 6 Ala. 68; Abercrombie v. 
Baldwin, 15 Ala. 363; Abernathy v. Boazman, 24 Ala. 189 ; 
David v. Shepard, 40 Ala. 587; Hines v. Chancey, 47 Ala. 637. 
See, also, this point in Coleman v. Hair, 22 Ala. 596. See, 
also, Gibson v. Shearer, 1 Murphy, 114; Hadley v. Geiger, 4 
Halst. 225 ; Williams v. Hogan, Meigs, Tenn. 187; Allen v. 
Smith, 1 Leigh, 231; Martin v. Pace, 6 Blackf. 99 ; Dubois v. 
Marshall, 3 Dana, 336; Jackson v. Demont, 9 Johns. 55; Van 
Hoesen v. Benham, 15 Wend. 164; Rawle on Covenants, 65. 
And it is settled in this State, that, to avoid a deed thus 
made by one out of possession, it is enough if there be one 
in adverse possession, exercising acts of ownership, and claim- 
ing to be rightfully in possession. Color of title is not nec- 
essary. On the subject of transfer of mere rights to sue, 
see 1 Chitty’s Pl. 17, 66; 1 Addison on Contracts, § 257. 

In Tyler on Ejectment, commencing at page 935, is a 
pretty full discussion of this doctrine. He states it as “a 
general rule of the common law, that a conveyance of land, 
by a person against whom it was adversely held at the time 
of making it, is absolutely void; and the 1eason of this rule, 
according to an ancient authority, is ‘for avoiding of main- 
tenance, suppression of right, and stirring up of suits ;’ and 
therefore nothing in action, eutry, or re-entry, can be granted 
over.” Absolutely void is too strong a phrase. Such convey- 
ance is good aad binding, at least by way of estoppel, be- 
Onsen the parties. The same author remarks, citing many 

OL. LX. 











1877.1] OF ALABAMA. 603 


[Bernstein v. Humes et al.] 


authorities, that, “so far as the law declares that a convey- 
ance by a person out of possession, where the land is held 
adversely to the grantor, is void, the rule is quite generally 
recognized in all the American States.” 

In White & Tudor’s Leading Cases, 4th Amer. ed., vol. 2, 
part 2, page 1631, is a very full discussion of the doctrine, 
English and American. Itis there said: “The rule, that 
land held adversely shall not be granted, was too deeply 
fixed in the common law, to yield to the novel doctrine, that 
rights of action are not less objects of commerce, than rights 
attended with possession; and the assignment of a right of en- 
try, or a contract made in consideration of such trans- 
fer, is still, in many of the States, invalid.” The annota- 
tors cite many authorities in support of this proposition, 
and, among others, Poe v. Davis, 29 Ala. 676; an opinion by 
Chief Justice CHILTON, in which he places the doctrine 
against champerty and maintenance on very elevated ground. 
Among other strong expressions found in C. J. CHruTon’s 
opinion, is the following, quoted from Lord Abinger in 
Prosser v. Edwards, 1 Younge & Col. 484: “All our cases 
of maintenance and champerty are founded on the principle, 
that no encouragement should be given to litigation, by the 
introduction of parties to enforce those rights, which others 
are not disposed to enforce.” Commenting on a relaxation 
of the doctrine which will be found referred to in Tyler on 
Ejectment, and White & Tudor’s Leading Cases, supra, C. J. 
CHILTON said: “Some of the recent cases do, indeed, relax 
the rules which have heretofore obtained; but we ap- 
prehend, when fully considered, they do not go the length 
of breaking down the barrier which the wisdom of ages has 
erected against the perversion of the cause of justice, by 
opening a door for strangers to come in and interfere in suits 
in which they have no interest, aside from the agreement 
they may make to maintain them.” 

The language of the New York statute is, “ Every grant of 
lands shall be absolutely void, if, at the time of the delivery 
thereof, such lands shall be in the actual possession of a per- 
son claiming under a fit/le adverse to that of the grantor.” 
It will be observed that, under this statute, the adverse 
holding, to avoid a conveyance made by one out of posses- 
sion, must be wnder a title. Adverse holding under claim of 
ownership is not enough. The claim, to avail, must be under 
some specific title. Under this statute, the rulings in that 
State have somewhat relaxed the rule-—See Crary v. Good- 
man, 22 N.Y. 170; Laverty v. Moore, 33 N. Y. 358; Livingston v. 
Peru Iron Co.9 Wend. 511. In Requa v. Holmes, 26 N. Y. 338, 
and Thalheimer v. Brinkerhoff, 3 Cow. 623, the relaxation of 
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the rule is carried to a doubtful length. Our rulings have 
been steadfast and uniform, and have maintained throughout 
that there can be no action maintained by a transferree of the 
title, against one in possession, claiming adversely at the 
time of the transfer. The principle, with us, rests on the 
common law, and does not require that the adverse holder 
shall claim under a specific title: sufficient that he is in 
possession, asserts the right to retain the possession, and 
that his claim is adverse to that of plaintiff’s grantor. 

It will be observed, in the many cases on this question, we 
do not encounter the expressions vendor, or purchaser, except 
in contradistinction to a transmission of title by descent. 
The latter change of title is effected by the law, and does not 
fall within the rule. Conveyance, grant, deed, transfer ; these 
are the words we meet with. The right to sue can not be 
conveyed, transferred, or granted to another, is the language 
of the courts. Such is the language employed in our ad- 
judged cases. 

In the case of Clay v. Wyatt, 63. J. Marsh. 583, Green 
Clay, in consideration of $100, and natural love and affection, 
conveyed to his sons various tracts of land. Part of the land 
so conveyed was, at the time, in the adverse possession of 
Wyatt, against whom an action of ejectment was instituted, 
by the sons. The court said: ‘That the deed is void, so 
far as it may operate upon the land in the adverse possession 
of Wyatt, according to the literal meaning of the act, is too 
plain to admit of any doubt. But it is contended, that such 
a deed as the present, being obviously intended by the 
grantor for the advancement of his children, does not come 
within the spirit of the act, and that the legislature used the 
word purchase in its popular, and not in its technical sense ; 
wherefore, it is insisted, that the deed is not void. The 
principal object of the legislature, in passing the act in ques- 
tion, was to protect the occupants of land. A father might 
have claims which he would be unwilling to litigate in his 
own name, because of his liability for costs, and which he 
would willingly transfer to a son, a nephew, or a cousin, in 
consideration of natural love, and afford him an opportunity 
to profit by the litigation. Such a transaction would tend to 
defeat the main object of the legislature, which was, to throw 
obstacles in the way of asserting doubtful rights, to the pre- 
judice of occupants; and hence we think the policy of the act 
includes voluntary conveyances, as well as those founded on 
valuable considerations.” This asserts a sound rule, and 
gives sound reasons in support of it. 

In the present record, according to the agreed facts, at the 


death of Mrs. Chapman, Mr. Chapman, her husband, became 
Vow. LX. 














1877.) OF ALABAMA. 605 


[ Banks et al. v. Jones et al.] 


entitled to a life-estate in the property in controversy. The 
conveyance by Walker to the plaintiffs, made by the procure- 
ment and direction of Chapman, is the equivalent of a con- 
veyance by the latter of a life-estate in the premises; for 
that was the quantum of his interest. That life-estate, so 
long as Chapman lived, was the only right, outside of 
Walker, the trustee, which could litigate, at the time, the 
right to the property. That right, and the legal title trans- 
ferred to them by Walker’s deed, constitute plaintiffs’ sole 
right to maintain this suit. These being the ser if, at the 
time Walker made his deed, Bernstein, or his tenant, was in 
adverse possession, claiming right to such possession, then 
plaintiffs can not maintain this suit. The 8th charge asked 
should have been given. 

Three points we abstain from considering, as not being 
presented by this record: First, the construction of Acklen’s 
deed, and those in continuation, conveying part of lot 17, 
fronting 50 feet on Gallatin street, whether void for uncer- 
tainty; second, whether Mrs. Hill’s deed, and those down 
to Bernstein, embrace the lot in controversy ; third, whether 
Bernstein’s possession is sufficiently connected with Mrs. 
Hill’s, to authorize the tacking of hers to his, to make out 
the bar of the statute. 

For the single error above pointed out, the judgment of 
the Cireuit Court is reversed, and the cause is remanded. 


BrIcKELL, C. J., not sitting, having been of counsel. 


Banks et al. v. Jones et al. 
Bill in Equity for Construction of Will, Account, &c. 


1. Devise to ‘*family of deceased son” during widowhood of his widow, with 
limitation over to his sons.—Under a bequest and devise of lands and slaves ‘to 
the family of my deceased son Felix,” consisting of his widow Sarah, two sons, 
and a danghter, with a direction that the property ‘shall be kept together and 
managed by the executors, during the widowhood of the said Sarah, for the 
benefit of herself and children ; but, in the event of her marriage, she is to 
receive a child’s part of the negroes,” with some other personal property, 
‘‘which property shall be hers for and during her natural life,” but with a 
restriction against the removal of the slaves from the State ; followed by these 
words: ‘The land devised for the benefit of the family of my deceased son 
Felix,I give to my grandsons, Benjamin and Francis,” the sons of Felix, ‘to 
be equally divided between them when the younger shall arrive at the age of 
twenty-one years ; the said land, however, to be used for the benefit of the 
widow and all her children, subject to the conditions before mentioned. My 
grand-daughter Alice,” the daughter of Felix, ‘‘ shall be entitled to receive an 
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equal portion of the negro property, when she arrives at the age of twenty-one 
years, or marries ; the whole property to be held and kept together, for the 
joint benefit of the family, unless the widow should marry, and then for the 
benefit of the three children,’ —/eld, that the fee to the lands vested in the two 
grandsons, Benjamin and Francis ; and that Alice took no interest therein, 
except in the use and enjoyment as a member of the family, during the widow- 
hood of her mother, and subsequently during her own continued minority. 


APPEAL from the Chancery Court of Lawrence. 

Heard before the Hon. N. 8. Granam. 

The bill in this case was filed on the 10th August, 1870, by 
Robert W. Banks and his wife, Mrs. Alice Clay Banks (formerly 
Sherrod), the daughter of Felix A. M. Sherrod, deceased, 
against Richard Jones, Joseph Wheeler and wife, and others ; 
and sought a judicial construction of the will of Benjamin 
Sherrod, deceased, who was the grandfather of Mrs. Banks, 
an account, and general relief. Benjamin Sherrod died, in 
said county of Lawrence, in 1847; and his last will and testa- 
ment was there admitted to probate soon afterwards. Said 
will contained a clause, the proper construction of which is 
the principal subject of controversy in this case, in the fol- 
lowing words: “At the end of the year in which the pay- 
ment of all the debts due by me, and chargeable to my estate, 
shall be completed, I will that my real and personal prop- 
erty, of every description, be divided as hereinafter directed ; 
and upon such division, I devise to the family of my deceased 
son, Felix A. M. Sherrod, the plantation purchased of John 
T. Hickman, John Glass, and others, and known as the ‘Pond 
Spring plantation ; also, all the horses, mules, cattle, sheep, 
hogs, plantation utensils, &c., that may be on said plantation 
at the time of my death, together with the following negroes 
(subject to the hereinafter provisions),” specifying the names 
of the negroes. “ During the widowhood of my daughter-in- 
law, Sarah Sherrod, the property devised to the family of my 
deceased son, Felix A. M. Sherrod, shall be kept together and 
managed by my executors, for the benefit of herself and 
children ; but, in the event of her marriage, she is to receive 
a child’s part of the negroes, devised as aforesaid, together 
with the household and kitchen furniture, and the carriage 
and horses ; which property shall be hers, for and during her 
natural life, provided the negroes are not removed from this 
State: in which event, she forfeits her life-estate, and my 
executors are to take the necessary steps to recover the 
»roperty, for the use of her children by her first husband. 

he land devised for the benefit of the family of my deceased 
son, Felix A. M. Sherrod, I give to my grandsons, Benjamin 
and Francis Edwin Sherrod, to be equally divided between 


them when the youngest shall arrive at the age of twenty-one 
VoL. Lx, 
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years; the said land, however, to be used for the benefit of 
the widow and all her children, subject to the conditions 
before mentioned. My grand-daughter, Alice Clay Sherrod, 
shall be entitled to receive an equal portion of the negro 
property, when she arrives at'the age of twenty-one, or mar- 
ries; the whole property to be held and kept together, for 
the joint benefit of the family, unless the widow should 
marry, and then for the benefit of the three children.” 

The family of Felix A. M. Sherrod, provided for in the 
clause of the testator’s will above copied, consisted of his 
widow, Mrs. Sarah Sherrod, and their three children, Ben- 
jamin, Francis Edwin, and Alice Clay. Mrs. Sherrod never 
married again, and died in September, 1861. Benjamin 
Sherrod, the oldest son, who was born in 1836, died in July, 
1861; and his widow married Joseph Wheeler in 1866, or 
1867. Francis E. Sherrod, the youngest son of said Felix, 
was born on the 25th December, 1837, and died some time 
during the year 1863. Alice Clay Sherrod, as the bill 
alleged, ‘‘ was born in the year 1844, and attained the age of 
twenty-one years in 1865; and she did not marry until the 
year 1869, when she was married to her co-complainant, 
Robert W. Banks.” On the 12th of February, 1859, after 
said Francis E. Sherrod had attained his majority, he sold 
and conveyed his entire interest in the Pond Spring planta- 
tion to his brother, Benjamin Sherrod; and on the 10th 
December, 1860, said Benjamin Sherrod sold and conveyed 
an undivided half interest in said lands to Richard Jones, 
who was his wife’s father; and said Jones afterwards pur- 
chased the other undivided interest, at a sale made by the 
administrator of the estate of said Benjamin Sherrod, under 
a decree of the Probate Court. On the division of the testa- 
tor’s estate, after the payment of his debts, as provided by 
his will, the said plantation went into the possession of Mrs. 
Sarah Sherrod and her children; and it seems to have been 
managed and cultivated for them by the executors, the guar- 
dian of the infant children, and a trustee under the appoint- 
ment of the Chancery Court, until after the death of Mrs. 
Sarah Sherrod. Mrs. Banks claimed that she was entitled 
to an equal interest with her two brothers in these lands ; 
and the bill alleged that there had never been a settlement of 
the trust in the lands created by the will, that Jones bought 
with knowledge of the trust, that the estates of both Ben- 
jamin and Francis Sherrod were and had been declared in- 
solvent, and that the lands were chargeable with whatever 
balance might be found due to Mrs. Banks. 

On final hearing, on pleadings and proof, the chancellor 
held that Mrs. Banks, under the terms of the will, took no 
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interest in the lands, except the use and enjoyment thereof, 
as a member of the family, during the life of her mother and 
her own minority. He therefore dismissed the bill, and his 
decree is now assigned as error. 


D. P. Lewis, with E. H.-Fosrer, for appellants. 
Taos. H. Watts, with J. WHEELER, contra. 


STONE, J.—The arguments of counsel for appellants 
present but a single question for our investigation, and we 
propose to confine our decision to that one question. Does 
the will of Benjamin Sherrod give to Alice Clay Sherrod, 
now Mrs. Banks, any interest in fee, or beyond her minority, 
in the lands in controversy? The clause of the will which 
bears on this question is in the following language : 

“I devise to the family of my deceased son, Felix A. M. 
Sherrod, the plantation purchased of John T. Hickman, 
John Glass, and others, known as the Pond Spring planta- 
tion” (and many slaves and other personal property not in- 
volved in this suit). “During the widowhood of my daughter- 
in-law, Sarah Sherrod, the property devised to the family of 
my deceased son, Felix A. M. Sherrod, shall be kept together 
and managed by my executors for the benefit of herself and 
children ; but, in the event of her marriage, she is to receive 
a child’s part of the negroes devised as aforesaid, together 
with the cent Be and kitchen furniture, and the carriage 
and horses; which property shall be hers for and during her 
natural life, provided the negroes are not removed from this 
State; in which event, she forfeits her life-estate, and my 
executors are to take the necessary steps to recover the 

roperty for the use of her children by her first husband. 
The land devised for the benefit of the family of my deceased 
son, Felix A. M. Sherrod, I give to my grandsons, Benjamin 
and Francis Edwin Sherrod, to be equally divided between 
them when the youngest shall arrive at the age of twenty- 
one years ; the said land, however, to be used for the benefit 
of the widow and all her children, subject to the conditions 
before mentioned. My grand-daughter, Alice Clay Sherrod, 
shall be entitled to receive an equal portion of the negro 
property when she arrives at the age of twenty-one years or 
marries ; the whole property to be held and kept together for 
the joint benefit of the family, unless the widow should marry, 
and then for the benefit of the three children.” 

The different clauses of the extract above given are not so 
reconcilable as to give to each complete and independent 


operation. The general intent was to give to the family of 
VoL, Lx. 
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the deceased son, Felix A. M. Sherrod, a support, and, to 
this end, testator directed that the property, real and per- 
sonal, ‘“‘ be kept together and managed by (his) executors.” 
But this direction was not without limit in duration. It was 
to be during the widowed life of his daughter-in-law, Sarah 
Sherrod. When that ceased, either by her marriage or 
death, then this use, or servitude, as declared in this clause, 
was to cease. To hold otherwise would be to declare that 
the following clause is meaningless and nugatory, viz.: “The 
land devised for the benefit of the family of my deceased son, 
Felix A. M. Sherrod, I give to my grandsons, Benjamin and 
Francis Edwin Sherrod, to be equally divided between them 
when the youngest shall arrive at the age of twenty-one 
years.” Why divide the land between the two sons, if they 
and their sister were to be equally interested in the fee? If 
it was intended that the sister was to have an equal interest 
with her brothers in the land, why not say so, and not leave 
it to be inferred from a doubtful and ambiguous clause ?, Why 
say the plantation and personal property shall be kept 
together and worked for the benefit of the widow and children, 
and then employ the strong word give, when the youngest 
son becomes of age? and, lastly, why say that “ Alice Clay 
Sherrod shall be entitled to receive an equal portion of the 
negro property,-when she arrives at the age of twenty-one 
years or marries,” if the intention was that she should re- 
ceive an equal portion of both real and personal property ? 
We think the conclusion of the clause copied above, in refer- 
ence to the division of the land, strengthens the view that 
the sons alone were to own the land. Its language is: “the 
said land, however, to be used for the benefit of the widow 
and all her children, subject to the conditions before men- 
tioned.” The conditions before mentioned were, that the 
widow should not marry again ; for, if she did, then her right 
to share in the use and benefit of the land would cease. The 
plain meaning of this clause is, that notwithstanding the di- 
vision and gift to the sons, when the youngest become of age, 
the family, if the mother remained unmarried and in life, was 
to share jointly in the use and benefit of the land. This was 
a use and enjoyment carved out of the fee, or made a charge 
upon it, if the contingency happened. 

The last clause is relied on, as showing that Alice Clay was 
to have a permanent interest in the land. This comes im- 
mediately after the clause giving to her an equal portion of 
the negro property, when she arrives at the age of twenty- 
one ig or marries, and is in the following language : “the 
whole property to be held and kept together for the joint 


benefit of the family, unless the widow should marry, and 
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then for the benefit of the three children.” We can not think 
this was intended to neutralize and destroy the two clauses 
of the will we have commented on above ; namely, the clause 
which provides for the division of the land between the two 
sons, when the youngest should reach the age of twenty-one, 
and the clause which gives to Alice Clay an equal share in 
the slaves, when she should attain the age of twenty-one 
years. These clauses are clearly expressed ; and to hold that 
the property, real and personal, was to be kept and worked 
together for the common benefit, for an indefinite time, would 
be to leave to them no operation or effect. For, why divide the 
land between the two sons, and why set apart an equal share 
of the slaves to the daughter, if no change in the use and 
ownership of the property was to be thereby effected ? 

We think this clause was inserted, merely for the purpose 
of carrying out the general intent of the will; namely, to pro- 
vide for the common and united support of the family, so 
long as it remained one by the continued life and widow- 
hood of Mrs. Sarah Sherrod, the widow of Felix A. M. 
Sherrod ; and afterwards, during the minority of Alice Clay, 
should her mother die, or again marry, during that time. 
This construction gives operation to all the clauses, ex- 
punges none of the words of the bequest, and we adopt it as 
the true construction of this clause of the will. 

There is no claim or proof, in this record, that the prop- 
erty was not kept together, and worked as the will directs, 
until after the death of Mrs. Sherrod, and until after Alice 
Clay reached the age of twenty-one years ; and we hold, that 
whatever interest the will gave her, in the use and products 
of the lands, was clearly at an end at the happening of the 
last of those two events. 

We fully concur in the views and conclusions of the chan- 
cellor, and his decree is affirmed. 


Vandeventer & Co. v. Ford & Moseley. 
Action for Breach of Special Contract. 


1. Relevancy of evidence, as to terms of contract.—In an action to recover 
damages for the breach of a special contract, for the purchase of a fence 
ordered by plaintifts for defendants, and which defendants refused to receive 
because it was not made altogether of iron, the fact that defendants, after 
their refusal to receive the fence ordered by plaintiffs, ‘‘actually purchased 
an iron fence, and the amount paid for it,” are not relevant and admissible 
evidence for defendants. 

VoL. LX, 
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2. When admission of irrelevant evidence is reversible error.—The admission 
of irrelevant evidence, which has a tendency to mislead the jury, or to con- 
fuse and distract their minds, is an enor which will work a reversal of the 
judgment. 

3. Charges as to sufficiency of evidence.—In civil cases, where the evidence 
is equally balanced, the verdict of the jury must be against the party on 
whow rests the burden of proof; and a mere prepondercnce of the evidence, 
when it produces a reasonable conviction in the minds of the jury, is sufficient 
to sustain a verdict ; but it is error to instruct the jury, as matter of law, 
either that they must find according to the preponderance of the evidence, or 
that they can not so find. 


AppkaL from the Cireuit Court of Madison. 

Tried before the Hon. Louis WyrErn. 

This action was brought by John D. Vandeventer and 
John Van Valkenburg, suing as partners, against John J. 
Ford and Daniel A. Moseley, to recover damages for the 
breach of a special contract, by the terms of which, as 
alleged in the complaint, the plaintiffs ordered a fence for 
the defendants, at their request, from the “American Fence 
Company,” at Cleveland, Ohio; but the defendants refused 
to receive the fence when tendered, because it was not made 
altogether of iron, as they insisted it should have been. 
The defendants pleaded, “in short by consent,’ 1st, the 
general issue; 2d, payment; 3d, accord and satisfaction ; 
4th, failure of gonsideration; 5th, want of consideration; 
6th, fraud; 7th, the statute of frauds; and issue was joined 
on all these pleas. 

On the trial, as the bill of exceptions shows, it appeared 
that the contract between the parties was made by and 
between John D. Vandeventer, acting for the plaintiffs, and 
Daniel A. Moseley, acting for himself and others; and their 
testimony is thus stated in the bill of exceptions: “John D. 
Vandeventer testified, that in January, 1871, the defendants 
applied to his firm to procure for them a fence, with which 
to inclose a family burial ground; that he replied, he had 
the circular of the ‘American Fence Company,’ of Cleve- 
land, Ohio, which contained diagrams of different styles of 
fences ; and he thereupon produced one of said circulars for 
defendants’ inspection, and informed them, at the same time, 
that said circular contained all the information he could give 
them on the subject of the fences, as he had never seen one 
of them himself. After several interviews on the subject, 
the witness said, defendants selected ove of the diagrams or 
models on said circular, and directed his firm to order for 
defendants, from the said ‘American Fence Company,’ a 
fence of the selected model, or pattern, to inclose ground 
forty feet square, making one hundred and sixty feet of fenc- 
ing, and agreed to pay therefor $1.25 per foot, being the 
price stated under said diagram, together with all costs or 
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expenses of transportation. Acting upon said instructions, 
plaintiffs did order from said company in Ohio a fence of the 
character indicated by said selected pattern, and said com- 
pany shipped said fence in obedience to said order; and 
plaintiffs paid $200, the price of the fence, and the costs of 
its transportation. But, upon the arrival of said fence, and 
its tender by plaintiffs to defendants, defendants absolutely 
refused to accept it, assigning, as a reason for their refusal, 
that they had ordered and expected a fence made entirely of 
iron; whereas the fence tendered was partly of wood, and 
partly of iron. Witness then said to defendants, ‘ Didn’t I 
tell you, it was part wood, and part iron?’ to which they 
replied, ‘Yes, but we expected the corners only to be of 
wood.’ Witness said, that the fence ordered was of a char- 
acter to be useful only to parties specially ordering the same: 
‘No one wants that same fence.’ Before the institution of 
this suit, witness testified, plaintiffs proposed to defendants, 
in order to avoid litigation, if defendants would pay the 
costs of transportation both ways, they would be willing to 
thus settle and compromise the matter; which proposition 
defendants declined to accept. The said circular was intro- 
duced in evidence by plaintiffs, and is incorporated as a part 
of this bill of exceptions.” (But it has been detached from 
the transcript, and no copy of it is set out.) “A portion of 
the fence itself, with the iron foundation, was also produced 
in evidence on the part of the plaintiffs; and they testified, 
that it corresponded exactly with the representations, ex- 
planations, and model contained in the cireular. The fence 
so produced was of wood, except that pieces of iron were 
placed over the ends of the nails [vai/s?|, covering the joints 
or connections, and except also that the base of the fence 
was of iron.” 

“ Defendants proved, by said Daniel A. Moseley, that he 
was acting as agent for his co-defendant, John J. Ford, and 
another Ford who lived in Texas, by whom he had been fur- 
nished ample means to purchase a fence for a family burial 
ground; and that he applied to Vandeventer & Co., and 
stated that they desired a fence made entirely of iron; but 
that the fence they ordered, and expected to receive, was to 
have a block of wood in its corners, and all the rest iron. 
Witness further stated, that the ecireular of the ‘American 
Fence Company’ was submitted to defendants, and that they 
selected one of the diagrams therein contained, as a pattern 
for a fence, which was, according to their understanding of 
the contract, to be all of iron, except the blocks of wood in 
the corners ; and that upon the arrival of the fence ordered 


by plaintiffs, defendants refused to accept and pay for it, 
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because it was not the fence, ‘all of iron,’ they expected. 
Witness further testified, on cross-examination, that he did 
not remember exactly what defendants agreed to pay for the 
fence, nor whether they had ordered it by the foot or by the 
pound ; but that his best recollection was, that they were to 
pay within ten dollars of $250 for the fence, including the 
freight charges. In the course of his examination, defend- 
ants’ counsel propounded this question to said Moseley : 
‘State whether or not it is a fact that, subsequent to defend- 
ants’ refusal to accept the tence tendered by plaintiffs, de- 
fendants actually purchased an iron fence; and if so, how 
much was paid by them for said iron fence?’ Witness 
stated, in reply, that they did purchase an iron fence, with 
which they inclosed said cemetery; that said fence was 
seventy-two feet long, and they paid $153 for it; and that 
it was much more tasteful and ornamental than that ordered 
by plaintiffs.” The plaintiffs objected to this question, when 
propounded, “on the ground that it was irrelevant and ille- 
gal,’ and they reserved an exception to the overruling of 
their objection; but the record does not show that they 
objected or excepted to the answer. 

There was other evidence in the case, on both sides, but 
it is not necessary to state it. The bill of exceptions pur- 
ports to set out all the evidence. The court gave several 
charges to the jury, to which no exception was reserved, and 
gave also the following charges, at the instance of the plain- 
tiffs: “If the jury believe that said printed circular was the 
basis of the contract between the parties, and that the plain- 
tiffs were guilty of no fraud, misrepresentation, or conceal- 
ment, in reference to the nature or quality of said fence, and 
complied with all its requirements on their part; then they 
are entitled to recover such damages of the defendants as 
they have sustained from the defendants’ failure to complete 
their purchase.” The court also gave to the jury, on the 
request in writing of the defendants, the following charges: 

“1. That the words ‘the basis of the contract,’ as used in 
the said charge given at the request of the plaintiffs, means 
the contract itself; and if the jury find, from the evidence, 
that the contract made between the parties was for an iron 
fence, though of a pattern or design on the printed circular, 
then the plaintiffs are not entitled to recover, although the 
fence furnished was of the pattern selected by the defendants. 

“2. That, to entitle the defendants to a verdict, it is not 
necessary for them to find that Vandeventer was guilty of 
fraud in his representations: that if the fence furnished 
was not the fence which the defendants contracted to buy, 
that fact alone entitled the defendants to a verdict. 
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“3. That the plaintiffs are not entitled to recover, unless 
the jury find, from the evidence, that the fence they pur- 
chased was the fence which the defendants by their contract 
agreed to take. 

“4, That before the jury are authorized to find a verdict 
for the plaintiffs, they must be satisfied, to a reasonable cer- 
tainty, that the fence furnished was the kind of fence the 
defendants contracted to buy. 

“5. That if there is as much evidence tending to show 
that the contract was not for a fence of the character 
furnished, as that the fence was of the character agreed 
to be furnished, then the plaintiffs are not entitled to 
recover.” 

The plaintiffs excepted to each of these charges, and 
requested the court, “as a counter charge to No. 5 given at 
the instance of the defendants,” to give the following charge, 
which was in writing: “The verdict of the jury must be 
based upon the conviction the evidence produces on their 
minds; and that conviction should be al ‘ata after weigh- 
ing all the evidence before them --not by deciding on the 
equilibrium or preponderance of evidence.” ‘The court 
refused to give this charge, “stating that there was no 
question of equilibrium in the case.” The plaintiffs ex- 
or me to the refusal of the charge as asked, “and then 
offered to strike out the word ‘equilibrium; ” but the court 
still refused to give the charge, and the plaintiffs excepted 
to its refusal. 

The rulings of the court on the evidence, and in the 
charges given and refused, to which exceptions were reserved 
by the plaintiffs, are now assigned as error. 


Humes & Gorpoy, for appellants.—The evidence objected 
to was not relevant to the issues joined, and was calculated 
to mislead the jury, by confusing their minds as to the real 
issues in the case.—1 Brickell’s Digest, 808, $$ 75-8; Fuil & 
Miles v. McRee, 36 Ala. 61; Crews v. Threadgill, 35 Ala. 
334; Foster v. Chamberlain, 41 Ala. 155; King v. Mitchell, at 
June term, 1875; Gouge v. Roberts, 53 N. Y. 619. The ad- 
mission of this evidence is an error which will work a rever- 
sal; since the established rule is, that injury will be pre- 
sumed from error, unless the record shows that no injury 
could have resulted.— Frierson v. Frierson, 21 Ala. 549; Bil- 
berry v. Mobley, 21 Ala. 277; Cox’s Adm’r v. McKinney, 
32 Ala. 461; Shields v. Henry & Mott, 31 Ala. 53; Buford v. 
Gerald, 35 Ala. 265; Pool v. Devers, 30 Ala. 676; Thomas 
v. De Graffenreid, 27 Ala. 658. The sale was by sample; and 


in such case, the seller undertakes only that the article fur- 
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nished shall be of the quality of the sample.— Ricks v. Dilla- 
huntu, 8 Porter, 140; Andrews v. Kneeland, 6 Cowen, 354; 
Bradford v. Manley, 13 Mass. 139; 75 Penn. St. 232. The 
court erred, also, in the charges given and refused as to the 
weight and sufficiency of the evidence.—Jarrell v. Lillie, 
40 Ala. 2/4; Mays v. Williams, 27 Ala, 272; Acklen’s Adm’r 
v. Hickman, at the present term. 


L. P. WALKER, contra. 


STONE, J.—We feel bound to reverse this case. The fact 
that defendants, after they refused to receive the fence 
ordered for them by plaintiffs, ‘actually purchased an iron 
fence,’ and the amount paid for such fence, were wholly irrel- 
evant to the issues on trial in this cause. Their tendency 
was, at least, to confuse and distract the minds of the jurors, 
if not to mislead them.—Crews v. Threadgill, 35 Ala. 334; 
Storey v. Union Bank, 34 Ala. 687: Tanner v. Louisville and 
Nashville Railroad, at the present term; Sayre v. Durwood, 
35 Ala. 247; 1 Brick. Dig. 808. See, also, authorities on 
brief of appellant. 

The charge asked by plaintiffs, though copied substan- 
tially from the opinion in Jurrell v. Lillie, 40 Ala. 274, was 
rightly refused. It was calculated to mislead the jury, by a 
confusion of terms. The rules, deducible from the various 
rulings of this court, which should govern the jury in weigh- 
ing evidence in civil causes, may be summarized as follows: 
If the testimony be evenly balanced, or in equilibrium, which 
is the same thing, then the verdict must be against the party 
on whom the burden of proof rests.—Lindsey v. Perry, 
1 Ala. 203; Jarrell v. Lillie, 40 Ala. 271. A charge, assert- 
ing that the jury must find according to the preponderance 
of the evidence, is erroneous, because that preponderance 
may not convince the minds of the jury.—JMJuys v. Williams, 
27 Ala. 267. So, a charge that a jury can not find a verdict 
on the preponderance of evidence, would be equally errone- 
ous; for the preponderance of evidence might satisfy the 
minds of the jury. We can not clearly comprehend how 
evidence can be weighed, without considering its equilibrium, 
or preponderance. ‘That is implied in the mental process of 
weighing. The true measure, or weight of proof, to justify 
a verdict based upon it, is, that it shall reasonably convince, 
or satisfy the minds of the jury, that the fact exists. This 
conviction, or satisfied mind, may rest on a preponderance 
of evidence, if that preponderance produces reasonable con- 
viction of the mind. But, while preponderance, or tendency 
of the eyidence, may produce conviction, it does not neces- 
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sarily do so; und it is error to instruct the jury, as matter 
of law, that either one or both requires the jury to base 
their verdict upon it. It may convince them, and they may 
find their verdict upon it. It does not necessarily do so ; 
and if it does not, as matter of fact, convince their minds, 
they should not find their verdict upon it.—1 Brickell’s Dig. 
335, $ 5; Lh. 357, § 20. 

We do not assent to the proposition that, in this case, the 
‘basis of the contract,’ is the contract itself. 

Reversed and remanded. 


BrickEt., C. J., not sitting, having been of counsel. 


Ogbourne v. Ogbourne’s Adm/’r. 
Petition by Widow for Exempt Property in Husband’s Estate. 


1. Widow's statutory quarantine.-The widow's statutory quarantine, or 
right to retain possession of the dwelling-house in which her husband most 
usually resided, with the buildings appurtenant thereto, ‘‘and the plantation 
connected therewith,” tree from the payment of rent, until her dower is assigned 
her (Code of 1876, § 2238), does not extend to a plantation situated several 
miles distant from the residence in town, and occupied by a tenant under a 
contract of renting. 

2. Repealing statutes.—A clause ina statute, repealing ‘‘all laws and parts of 
laws contravening this act,” is only a legislative declaration of its necessary 
effect, and does not add to its repealing force ; but, when a statute is « revis- 
ion of existing statutes on the same subject, and shows on its face that it was 
intended to operate as the only law on the subject, it necessarily repeals all 
existing statutes, withont express words of repeal. 

3. Exemptions for benefit of decedent's widow and children.—The act approved 
February 8, 1872, entitled *‘An act to exempt from administration property 
of decedents, and vest titles in the widow or child or children” (Session 
Acts 1871-2, p. 91), does not create cumulative or additional exemptions to 
those allowed by the existing statutes (Rev. Code, §§ 2061-2), but was in- 
tended as a substitute for those sections, and necessarily repeals them. 


APPEAL from the Probate Court of Montgomery. 

In the matter of the estate of William H. Ogbourne, de- 
ceased, on the petition of Mrs. Susan V. Ogbourne, his 
widow, praying that the administrator be decreed to pay and 
deliver to her certain personal property of the estate, which 
she claimed as exempt from haistndion, The decedent 
died, intestate, in July, 1872; and letters of administration 
on his estate were granted by the Probate Court of said 
county, in January, 1873, to W. T. Hatchett, the general ad- 


ministrator of the county. The petition of the widow was 
Vou. LX, 

















1877.] OF ALABAMA. 617 


[Ogbourne v. Ogbourne’s Adm’r. ] 


filed on the 1st December, 1874, and alleged that said dece- 
dent left no children surviving him; that he owned, at the 
time of his death, “a lot of household furniture, worth about 
$250, an old buggy, of the value of $30, a new buggy, of the 
value of $100, and a blind mule, of the value of $30;” that 
she had retained this property, claiming it as exempt to her, 
and was willing to account for it, on settlement with the ad- 
ministrator; that she was entitled to $1,000 worth of the 
personal property of the estate, which the administrator 
had received, consisting of property appraised at $78, and 
the proceeds of the sale of certain county bonds; and she 
prayed that the administrator be required to deliver the 
said property to her, and to pay the money to her. An an- 
swer to the petition was filed by the administrator, alleging 
that the widow was not entitled to claim any exemption of 
personal property in the estate of her deceased husband, be- 
cause, at the time of his death, she was possessed of a statu- 
tory separate estate of greater value than the exemptions 
allowed by law; insisting that, if entitled to any exemptions 
at all, she was not entitled to the articles specifically enu- 
merated in the statute, and one thousand dollars besides ; 
and alleging that she had already received more than she 
was entitled to ‘have, and still retained it. 

“Tt was in evidence that W. H. Ogbourne, when he died, 
owned the house and lot in the city of Montgomery on which 
he then resided, which was of the value of about $3,500, but 
was incumbered with a mortgage for about $800; that he 
also owned a tract of land containing about one hundred and 
forty acres, most of which was cleared, and in cultivation 
that year (1872) by a tenant, a colored man named Allen, to 
whom deceased had rented it, with two mules and farming 
implements, for the price of $300. The value of this tract 
of land was about $1,500. It was situated about five miles 
from the city of Montgomery. The life of the deceased had 
been insured for the benefit of his wife, and the petitioner 
realized on the policy, soon after her husband’s death, about 
$14,000. She had no other separate estate than this. The 
estate of the deceased was insolvent. The house and lot, 
and the tract of land, were sold by the administrator, under 
the order of this court, subject to the petitioner’s claim for 
dower and exemption therein; and by agreement between 
her and the administrator, she bid $1,750 at the sale; and 
there being no other bid, she became the purchaser at that 
price, and paid the money to the administrator. There was 
no agreement between her and the administrator, as to any 
thing else than that she should bid that sum at the said sale. 
In August, or September, 1862, the petitioner went to the 
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tract of land in the country, and applied to said Allen, the 
tenant in possession, to know which of the mules was the 
best one, saying that she was entitled to one mule as exempt, 
and wanted the best one. Allen told her that ‘ Queen’ was 
the best mule, and she then said, ‘Then, I will take Queen, 
and the other one, Rhodu, is the estate’s; but she did not 
take the mule out of Allen’s possession, and exercised no act 
of ownership over it. Before the end of: the rental year, 
(Jueen was stolen; and afterwards, after the expiration of 
Allen’s tenancy, the petitioner took oda as the mule ex- 
empted to her under the Code. Said Allen testified, that 
(Jueen was worth $160, and Rhoda $125, and that Rhoda was 
permanently Jame. At the end of the year 1872, the peti- 
tioner received $300 from said Allen, as rent for the land, 
mules, &c., under the contract between him and the deceased. 
It was admitted by the petitioner, that the new buggy taken 
by her was worth $125, the old one $30, and the plantation 
utensils $78. James A. Farley testified, that the mule Rhoda 
was worth only $75; and he produced a note for that amount, 
for which he had sold her a few days after the petitioner had 
gotten her into possession. 

“Upon this evidence, the administrator asked the court to 
decree, that the petitioner was not entitled to any exemp- 
tion, because the testimony showed that she owned a sep- 
arate estate at the death of the deceased, of greater value 
than the exemptions allowed by law; but the court refused 
so to decree, and the administrator excepted. The adminis- 
trator then asked the court to decree, that the petitioner be 
charged with the value of the mule /?ioda, on the ground 
that the facts in proof showed an election by her to take said 
mule as part of the property exempted to her; but the court 
refused so to decree, and the administrator excepted. Upon 
this proof, the petitioner insisted, that she was entitled to 
the household and kitchen furniture set forth in her affidavit,” 
the estimated value being $140.25, “exclusive of the $1,000 
exempted by the act of February 8, 1872; which the court 
refused to allow, and the petitioner excepted. The petitioner 
insisted that, under and by virtue of said act of February 8, 
1872, she was entitled to property or money of the value of 
$1,000, exclusive of the exemptions allowed by the Code ; 
which the court refused to allow, and the petitioner excepted. 
The petitioner claimed, also, that the $300 rent received by 
her was in right of her quarantine, and should not be charged 
against her; which the court refused to allow, and the peti- 
tioner excepted. The petitioner further insisted, that she 
had no separate estate during the life of her husband, and 


that the facts did not disclose such a separate estate as de- 
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barred her of dower under the laws of Alabama; which the 
court refused to allow, and the petitioner excepted.” 

The appeal is sued out by the widow, and the several rul- 
ings to which she reserved exceptions, as above stated, are 
now assigned as error. 


J. T. Hourzciaw, for appellant. 
E. J. Frrzpatnrick, contra. 


BRICKELL, C. J.—It is the law of this State, that the 
widow’s quarantine does not extend beyond the right to 
occupy or retain the dwelling-house, where her husband 
most usually resided next before his death, with the offices 
and buildings appurtenant thereto, and the plantation con- 
nected therewith, until dower is assigned.—R. C. § 1630. 
When, as in this case, the husband, at his death, had his 
residence in a town or city, owning a plantation situate in 
the country, several miles distant, in the occupancy of a ten- 
ant, under a contract of renting, such plantation is not, 
within the meaning of the statute, connected with the dwell- 
ing-house, and the widow cannot claim the rents thereof, as 
accruing to her, because of her quarantine.— Weaver v. Cren- 
shaw, 6 Ala. 873; Smith v. Smith, 13 Ala. 329; McAllister v. 
McAllister, 37 Ala. 484; Clary v. Sanders, 43 Ala. 287. With- 
out inquiring whether the Court of Probate has jurisdiction 
to allow the widow compensation for the detention of her 
quarantine, in any case, it is enough to say, the appellant 
had not the right of quarantine in the plantation, the rents 
of which she collected. This was the ruling of the Court of 
Probate. 

2. The remaining question is, whether the provisions of 
the Code regulating the exemptions of personal property of 
decedents, to the widow and minor children (R. C. $$ 2061-2), 
are repealed by the act of February 8, 1872, entitled “An 
act to exempt from administration property of decedents, 
and vest titles in the widow, or child or children” (Pamph. 
Acts 1871-2, p. 91); or, whether the exemptions allowed by 
the last named statute, are cumulative to the exemptions the 
Code allows. 

The repealing clause of the act of 1872 is general—of “all 
laws and parts of 'aws contravening this act;” and it does 
not operate a repeal of an existing statute, relating to the 
same subject-matter, not in conflict with the provisions of 
the act.—People v. Durick, 20 Cal. 94. It is merely a legis- 
lative declaration of the necessary effect of the act, if the 
clause had not been inserted. Subsequent statutes, not in- - 
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consistent with, or repugnant to former statutes, are not a 
repeal of the former, unless it is clear the subsequent statute 
was intended to prescribe the only rule which should govern 
the subject.—Sedgwick on Stat. & Con. Law, 97-104 ; Daviess 
v. Fairbairn, 3 How. 636; Sacramento v. Bird, 15 Cal. 294; 
Serann v. Buck, 40 Miss. 268 ; Johnston’s Estate, 33 Penn. 
511. A subsequent statute, revising the subject-matter of 
the former statute, and evidently intended as a substitute for 
it, in the language of the Supreme Court of Massachusetts, 
“although it may not contain express words of repeal, will, 
on principles of law, as well as in reason and common sense, 
so operate.” — Bartlett v. King, 12 Mass. 345; Wakefield v. 
Phelps, 37 N. H. 304; Towle v. Manett, 3 Greenl. 22; Leavis 
v. Stout, 22 Wise. 234. 

3. Under the provision of the Code, the exemption to the 
widow and minor children was matter of right, whether the 
husband and father died testate or intestate; the act of 
1872 limits the exemption to the widow, or minor children, 
of intestates. The Code confers the right on the widow and 
minor child or children jointly ; the statute of 1872 confers 
the right on the widow, if there be one, to the exclusion of 
the minor children, who take only in the alternative that 
there is no widow to take. The Code enumerates specific 
personal property as exempt, and if the decedent had not 
that property, there was no exemption, though he died pos- 
sessed of a large and valuable personal property, and his 
family were reduced to destitution. The act of 1872 confers 
an exemption, not of specific property, limiting it only to 
value—not exceeding one thousand dollars, and it may be 
either of money or property. In other respects, the pro- 
visions of this act, and of the Code, are so variant, that the 
two can consist only by regarding the act of 1872 as cumu- 
lative, creating an additional exemption, or as a substitute 
for the Code, prescribing the only rule which shall control 
as to the exemptions of the personal property of decedents. 
The latter is its proper construction, manifestly. The title 
of the statute is indicative of this construction: “ An act to 
exempt from administration property of decedents, and vest 
titles in the widow or child or children.” A comparison of 
its provisions with the provisions of the Code shows clearly 
that the purpose of the legislature in its enactment was to 
prescribe a new and only rule on this subject. It operates 
a repeal of the provisions of the Code; and at the death of 
appellant’s husband, when her right accrued, was the law 
creating and defining it. 

The Court of Probate did not err in so ruling, and its judg- 


ment is affirmed. 
Von. LX. 
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Tanner’s Executor v. Louisville & 
Nashville Railroad Co. 


Action for Damages against Railroad Company for Killing 
Plaintiff’s Testator. 


1. Care and diligence required of railroad company.—In the employment of 
steam as a motive power, railroad companies are held to the exercise of ex- 
traordinary diligence--that degree of diligence which very careful and pru- 
dent men exercise in the conduct of their own affairs; and this requires that 
they shall employ very careful and prudent men, and that the persons em- 
ployed by them shall exercise such care and diligence as very careful and 
prudent men exercise in the conduct of their own private interests and im- 
portant enterprises. 

2. Contributory negligence.—The doctrine of contributory negligence, as a 
defense to an action for damages on acconnt of injuries caused by a careless 
or tortious act, has been materially modified, in its application to actions 
against railroad companies: although the plaintiff may have been at fault in 
the first instance, in getting on the railroad track, and thus placing himself 
in a position of peril, yet, if he makes all proper efforts to escape when the 
danger becomes apparent, and the servants of the railroad company fail to use 
all the proper means in their power by which the danger might be avoided, 
the railroad company is responsible for the injury, and the original con- 
tributory negligence is no defense to the action. 

3. Same.—To avoid the defense of contributory negligence, it is not nec- 
essary that the wrongful act of the defendant, or its agents and servants, 
should be ‘* wanton and intentional,” as erroneously stated in the case of 
Government St. Railroad Co v. Hanlon, 53 Ala. 70: if the injury done be wan- 
ton, reckless, or intentional, that defense is overcome. 

4. Same.—When a person of adult years is seen on a railroad track, in ad- 
vance of an approaching train, and shows by his actions that he is aware of its 
approach, and is using the proper efforts to get out of its way, the person in 
charge of the train is not required to stop it, nor, ordinarily, even to check its 
speed ; but, if the person be on horseback, on a high embankment, or in a 
deep cut, from which he probably cannot escape in time, or be suddenly thrown 
from his horse, and cannot escape, it is the duty of the engineer promptly to 
use all means in his power to avoid injury, and the company is liable if he 
fuils to do so. 

5. Admissibility of declarations as part of res geste.—The declarations of the 
servants of the railroad company, while returning to town on the train with 
the dead body of the deceased, are not admissible evidence against the com- 
pany, as a part of the res geste connected with the killing. 

6. Relevancy of evidence, on question of neqligence.—In an action against a 
railroad company, to recover damages for killing plaintiff’s testator while 
riding on the track, on horseback, the defendant cannot be allowed to prove 
**that there was danger to employees on the train in running over stock ;” 
nor that other persons had been notified not to travel on the railroad track. 

7. What witness may stute-—The engineer, in charge of the train at the 
time the accident happened, cannot be allowed to testify that he used ‘‘all the 
means he had to stop the train,” but should state what means he did use. 

8. Same.—So, he can not be asked, ‘* whether the ground and bearing of 
the road-bed were such as would have permitted the deceased to escape injury 
by the locomotive and cars, but for his own conduct,” &e. 
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9. Cross-examination of witness.—The servants of the railroad company, who 
were employed on the train at the time plaintiff’s intestate was killed, having 
been examined as witnesses for the company, they may be questioned, on cross- 
examination, as to their statements and declarations relative to the accident, 
made a day or two after it happened ; such questions are certainly permissi- 
ble, as laying a predicate for proof of contradictory statements, even if they 
exceed the large latitude which is allowed in the cross-examination of 
wituesses. ‘ 


AppEAL from the Circuit Court of Limestone. 

Tried before the Hon. W. B. Woop. 

This action was brought by Samuel Tanner, as the execu- 
tor of the last will and testament of Peterson Tanner, de- 
ceased, against the Louisville & Nashville Railroad Company, 
to recover damages for the alleged wrongful act and negligence 
of the defendant’s agents and servants, by means whereof, 
in September, 1872, plaintiff's testator was run over and 
killed by an engine and train of cars; and was commenced 
on the 29th August, 1873. The defendant pleaded, Ist, not 
guilty; 2d, that the death of plaintiff’s testator “was not 
produced by any negligence of this defendant, nor by any 
act, omission, or culpable negligence of any engineer, or other 
officer employed, or agent of defendant, nor by any act or 
omission of this defendant, or of any person for whose act or 
omission this defendant was or is liable, or whose act or 
omission was authorized by this defendant ;” and, 3d, “ that 
the injury to and death of said Peterson Tanner, in said com- 
plaint complained of, would not have occurred without his 
fault or negligence, and that his fault and negligence, above 
in this plea referred to, contributed to produce the said in- 
jury to and death of said Peterson Tanner.” The plaintiff 
demurred to the second and third pleas, assigning as ground 
of demurrer to the third, “that mere negligence on the part 
of plaintiff’s testator would not relieve defendant of respon- 
sibility in this action.” A memorandum of the clerk, and 
the bill of exceptions, each states that the demurrer was 
overruled, and that issue was then joined on all the pleas ; 
but the judgment-entry does not show any of the rulings of 
the court on the pleadings, only reciting that the cause was 
tried on issue joined. 

The bill of exceptions purports to set out all the evidence 
adduced on the trial, including the depositions of six or eight 
witnesses, agents and servants of the railroad company, to 
whom numerous interrogatories were propounded by each 
party, numbering from fifteen or twenty to more than one 
hundred each; and more than forty exceptions were reserved 
by the plaintiff to the rulings of the court on questions of 
evidence. The opinion of this court renders it unnecessary to 


give a detailed statement of the evidence, or even of most of 
VoL. Lx. 
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the rulings to which exceptions were reserved. It appeared 
that the deceased, on the morning of the day on which he 
was killed, left his store in the town of Athens, on horseback, 
for the purpose of examining and marking some cross-ties, 
which he and his partner were delivering to the railroad 
company, at different points along the track, by contract 
between them and the company. He was riding on the 
track, about eight o’clock in the morning, near a crossing 
called the “ Canada Crossing,” when a train approached, con- 
sisting of an engine, tender, and one caboose car, coming 
from the direction of Athens; and he continued on the track, 
looking back at the train, and increasing the speed.of his 
horse, until within fifty yards of the crossing, near or at the 
mouth of the cut in which he was, when his horse became 
unmanageable, and threw him, on or near the side of the 
track, in front of the engine, and he was run over and injured, 
and died two days thereafter. The only eye-witnesses of the 
accident were the persons on the train, servants of the rail- 
road company, whose depositions were taken by the defendant. 

Albert Hoilopeter thus testified: “The freight train on 
which I was a brakeman, engine No. 316, was coming north 
from Decatur, about one and a half or two miles north 
of Athens, some day in September, 1862, (I forget the day,) 
between seven and eight o'clock A. M., when a man was thrown 
from his horse, and fell near the railroad track; and two or 
three of his fingers were cut off by our train. That was all 
the damage done him by the train. I did not know his name, 
but was told afterwards that his name was Peterson Tanner. 
I was on the engine, and saw him riding on the track, several 
hundred yards ahead of us. As soon as the engineer could 
have seen him, he did see him, and immediately blew the 
alarm whistle, and the fireman rang the bell. Mr. Tanner 
was on horseback, and heard us coming; and he would ride 
a little piece look back at us, and then spur up his horse a 
little faster. He kept this up some little time. As soon as 
we saw him, the engineer shut off the steam, and called for 
brakes ; and when we got within seventy-five, or one hundred 
yards, the engineer reversed his engine.” “ He was riding 
in the middle of the track, when we first saw him; and he 
continued there until we got pretty close on to him, when he 
was turning off the track. He was off, on the side of the 
road-bed, when he received the injury, outside of the rails. 
He was thrown from his horse, just before we got up to him. 
He was thrown on his back, with his arms stretched out, 
and was lying rather alongside the track. When first seen 
by us, he was several hundred yards ahead of us, on the 
track, moving at a moderate rate of speed, say five or six 
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miles per hour. He did not leave the track. He was several 
hundred yards off, when first observed by me. The line of 
the road is straight, and continued so until beyond the point 
of the accident.” [The train was moving] “ about twelve 
miles per hour; was running very slow when he was hurt, 
say two miles per hour; running slower and slower all the 
time, trying to stop the train; and the train was stopped 
about thirty or forty feet from the point at which the acci- 
dent occurred.” “‘ He seemed to pay some attention to our 
train; he would turn around occasionally, and look at us. 
I was on the tank of the engine, looking at him. He made 
no attempt or effort to leave the track, until we were almost 
upon him. He then seemed to make an effort to get off the 
track, but his horse became frightened, and threw him. He 
could have got off [the track] easy enough, if it had not been 
for his horse becoming unmanageable. It was on level 
ground ; no embankment or hill prevented him from getting 
off. He had ample notice and time to get off before his 
horse became frightened ; and then there was nothing but 
the frightened condition of his horse which prevented his 
escape. After being. thrown, he fell near the side of the 
track, and lay there until the cars came along. He was in- 
jured by the fall from his horse, and was lying there blowing 
blood out of his mouth. He made no attempt to get out of 
the way of the approaching train. I should say that he was 
insensible. I was looking at him as we approached where he 
lay, and had a clear view of him. The horse ran off into the 
woods, and was not struck or injured at all.” 

John L. Brown, the engineer of the train, testified: “ In 
coming from Athens, Alabama, on the morning of September 
2d, I think it was, 1862, my engine, No. 316, ran against a 
man. I did not know his name, but learned for the first 
time, when we brought him into Athens, that his name was 
Peterson Tanner. When about one and a half miles north 
of Athens, and running about twelve miles per hour, I saw a 
man on horseback, about one mile ahead of me, going north, 
straight up the track. I blew the cattle whistle, to make 
him get off the track ; but he seemed to pay no attention to 
it. I continued to blow, until we had got within about one 
hundred yards of him, and still he did not get off. I then 
called for brakes, and reversed the engine, and tried every 
means to stop the train. When we got pretty close up to 
him, he seemed to try to turn off the track; but his horse 
became unmanageable, and threw him on the side of the 
track, just before we got to him. He seemed to be stunned, 
so that he could not get out of the way, and made no effort 


to do so.” “When I first saw him, he was riding on the 
VoL. Lx. , 
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track between the rails, and going at a slow rate of speed; 
and he did not leave the track after I saw him. He was 
about a mile from me, I suppose. The line was straight 
where I first saw him, and was the same where the accident 
occurred, and so was the intermediate space. We were run- 
ning about twelve miles per hour when I first saw him, and 
were running very slowly—had almost stopped—when the 
accident happened. I first blew the alarm whistle, for a 
mile before I got to him, to make him get off the track. 
When within one hundred yards of him, the bell was rung 
for the same purpose ; and then the brakes were applied, the 
engine reversed, and steam applied, to stop the train more 
readily.” “I don’t know what he was doing on the track, 
nor why he should have stayed there so long after he was 
warned off. There was nothing to prevent him from getting 
off. He could have gotten off easily, if it had not been for his 
unmanageable horse. It was upon a level piece of ground ; 
no cut or embankment in his way.” 

Rufus Crenshaw, the conductor of the train, testified : 
“When about one and a half miles north of Athens, I dis- 
covered a man on horseback, riding in the middle of the 
track. The bell was immediately rung by the fireman, ana 
the engineer commenced sounding the whistle, as for cattle 
alarm. The train was running at a speed of twelve miles 
per hour. The man was riding at a slow gait, and apparently 
made no attempt to get off the track, out of the way of the 
train. The whistle was sounded incessantly. When the 
train was within about seventy-five yards of the man, the 
whistle was sounded to put on brakes, and I saw them 
applied. After running within about twenty-five yards of the 
man, he then apparently made his first attempt to get off the 
track; but the horse, becoming frightened at the sound of 
the whistle, became unmanageable, and, rearing upon his 
hind feet, threw the man on the iron rail, inflicting a severe 
cut on the side of his head. The pilot of the engine struck 
him, before he could recover himself from the fall, and one 
hand was run over by the wheel. After striking the man, 
the train, which consisted of engine and caboose, ran about 
forty feet, and stopped. Myself, engineer, and crew, then 
picked up the man, placed him in the caboose, and returned 
to Athens. The horse Mr. Tanner was riding got out of the 
way, and was not injured by the train. The place where the 
accident occurred was on straight and level ground, and the 
location on either side of the track, at this point, is very 
favorable for getting out of the way of passing trains.” 

The depositions of these witnesses were taken by the de- 


fendant, but that of Crenshaw was read in evidence by the 
(40) 
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plaintiff, the defendant declining to read it. Among the in- 
terrogatories propounded to them by the defendant, were the 
following: 15th. ‘State whether all the means in your 
power, known to skillful engineers, such as the application of 

rakes, and the reversal of the engine, in order to stop the 
train, were used and applied by you and the other servants 
and employees on a train, before Mr. Tanner was struck 
by the locomotive and cars of the said train.” 22d. “State 
whether he could have gotten off, and avoi.ed being struck, 
but fo: being prevented as stated by you. Describe the 
ground at the place where he was thrown from his horse, and 
struck by the engine. Was it upon a level, cut, or embank- 
ment, at which he was injured? Was the ground and the 
bearings of the road-bed such as would have allowed or per- 
mitted him to escape injury or hurt by the locomotive and 
ears, but for his own acts, conduct, and doings?” The 
plaintiff objected to the said 15th interrogatory, “ because it 
is illegal, and seeks illegal evidence; beeanse it is leading ; 
because it suggests the answer desired ; because it seeks a 
conclusion of facts, and not the facts themselves, and because 
it seeks a conelusion of law ;” and he made the same objec- 
tions to the latter part of the 2lst interrogatory. The court 
overruled these objections, and the plaintiff excepted. Sev- 
eral cross-interrogatories were propounded to these witnesses 
on the part of the plaintiff, substantially like the following: 
“64. Did you not say to, or in the presence of W. B. 
Vaughan and W. Russell, at the depot in Athens, the day of 
the occurrence, or a day or two after it, that you were on the 
engine at the time Mr. Tanner was struck by the train, and 
that you, or ‘we,’ referring to those who had control and 
management of the running of the train, saw the man on the 
track some time before you (or ‘we’) got to him, but thought 
he was a boy trying to see how long he could remain on the 
track, and you (or ‘ we’) thought you (or ‘ we’) were going to 
have a nice race, and for that reason did not blow the 
whistle,” &e. On objection by the defendant, the eourt sup- 
pressed this, and all similar interrogatories, with their an- 
swers ; to which rulings exceptions were reserved by the 
plaintiff. 

On the part of the plaintiff evidence was adduced, contra- 
dicting the testimony of these witnesses, as to the ringing of 
the bell and other signals and precautions used by them, 
and the nature of the ground at the place of the accident ; 
but the opinion of this court does not require a statement of 
all the evidence on these controverted points, and a partial 
statement would not be correct. Mahala Mastin, a negro 


woman, who lived near the scene of the accident, and, hear- 
Vor. Lx. 
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ing the alarm signals, hastened to the road to see what was 
the matter, was examined as a witness for the plaintiff, and 
testified that, as the train passed her, returning to Athens 
after the accident, “‘ she saw a man lying on the floor of the 
car, seemingly dead ; that he was picked up at the north end 
of the cut, and the train passed her a few minutes after- 
wards, some of the mon standing in the door of the caboose. 
Plaintiff asked said witness, whether the train hands, or any 
of them, as they passed, said anything to her, and what? To 
this question defendant objected, and the court sustained the 
objection ; to which plaintiff excepted. Plaintiff then asked 
said witness, what was the conduct of the officers and ser- , 
vants on the train, when they passed her? To this question, 
also, the defendant objected, and the court sustained the ob- 
jection ; to which the plaintiff excepted. Plaintiff then pro- 
posed to prove, by said witness, that the men on the train, as 
it passed her, were laughing and jesting at her, and threaten- 
ing to jump out and hit her, and other levitous conduct; to 
which evidence defendant objected, and the objection was 
sustained ; and plaintiff excepted.” 

The court allowed several witnesses, agents of the railroad 
company, to testify on the part of the defendant, against the 
objections of the plaintifi, that they had warned and 
notified persons not to walk or travel on the railroad track, 
as it was forbidden by the company and by law; and some 
witnesses testified that they had been so notified, but no 
notice to the plaintiff’s testator was proved. The plaintiff 
reserved exceptions to the admission of this evidence. One 
Harahan, a witness for the defendant, who was road-master, 
and testified as to the condition of the road and other 
matters, was asked by the defendant, “if there was any 
danger, and what, to the employees and train, in running 
over stock ;” and answered, “that there was the danger of 
the train being thrown from the track and wrecked.” To 
this question and answer, each, the plaintiff objected, and 
excepted to their allowance. 

Upon all the evidence adduced, the court charged the jury— 

“1. A railroad company is the absolute owner of its 
track, and has the right to its free and unmolested use ; and 
between stations and public crossings, the track belongs ex- 
clusively to the railroad company, and all persons who walk 
or ride thereon, without the permission or authority of the 
company, are guilty of negligence, and they take the risk of 
the consequences upon themselves; provided the company, 
in running their locomotive and cars, use ordinary care and 
diligence to prevent injury to persons who may casually be 
on the track. In towns, and at public crossings, they are re- 
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quired to give the usual signals, of ringing the bell, or blow- 
ing the whistle ; but, in passing along the road in the country, 
not near a public crossing, no such signals are required, but 
only ordinary care and diligence, by keeping a proper look- 
out, to see whether there is anything on the track; and on 
perceiving anything on the track, the engineer should use all 
means in his power, known to skillful engineers, such as the 
application of brakes, and reversal of the engine, in order to 
stop the train, or, at least, to have it within his control, 
when there is sufficient time and space to do so. 

“2. Whenever there is such negligence, on the part of the 
person injured, as essentially contributes, directly, or as a 
proximate cause, to the occurrence from which the injury 
arises, amounting to the want of ordinary care on bis part, 
such negligence will prevent the plaintiff from a recovery of 
damages, unless it is shown that the act which caused the 
injury was wanton and intentional. 

“3. If you find, from the evidence, that the person in 
charge of the locomotive and train was using ordinary care 
and diligence in running the engine, and that Tanner was 
injured beeause of his own negligence, then the defendant is 
not liable for damages. But, if you find from the evidence 
that ordinary care and diligence were not used by the en- 

ineer, or other person running the engine, and that the in- 
jury to Tanner was caused wantonly and intentionally, then, 
although Tanner may have been guilty of negligence in going 
on the track, the plaintiff may recover damages. 

“4. The question for the jury to determine from the evi- 
dence is, whether Peterson Tanner, by being on the railroad 
track, at the time, in the place, in the manner, and under 
the circumstances as developed by the testimony, was guilty 
of such negligence as contributed to his death; whether the 
railroad, by its officers or agents, was using ordinary care 
and diligence in the running of its engine. If so, the plaintiff 
cannot recover. Or, whether his death was ama by the 
want of due and proper care of the parties in charge of the 
locomotive or train, without such negligence on the part of 
Tanner as essentially contributed to his death ; and in the 
latter case, he is entitled to recover. 

“5. The jury must look at the testimony—to all the cir- 
cumstances connected with the injury—the time, the place, 
the situation of the parties, the rights and duties of the 
parties, the relative degrees of care used by each, or the want 
of it, and all the surroundings, and the conduct of the 
parties—to determine the question of negligence in one or 
both of the parties ; and if, under the principles of law which 


I have given you in charge, you find for the plaintiff, you 
VoL. Lx. 
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will assess his damages at what the proof shows he is en- 
titled to have, not exceeding three years’ income of the de- 
ceased, and not more than three thousand dollars; but, if 
you find for the defendant, you will say, ‘ We, the jury, find 
for the defendant.’ ” ' 

The court charged the jury, also, at the request of the 
plaintiff in writing, as follows: 

“1. Where a railroad company, by itself or agents, is a 
wrong-doer, it is responsible for all the consequences which 
flow immediately from its wrongful or negligent act ; and the 
responsibility is not relieved by the fact, that the conse- 
quences of the injurious act could have been prevented by 
the care or skill of the injured party. 

“2. Ifthe defendant permitted the public, in the neigh- 
borhood in which Mr. Tanner lived, and when and where he 
was killed, to ride and walk on its track, and people were in 
the habit of doing so, and Mr. Tanner had no notice not to 
do so; then this is a circumstance to be considered by the 
jury, in determining whether Mr. Tanner was negligent in 
going upon the track at such a place. 

“3. The character of Mr. Tanner, for prudence and cau- 
tion, is a circumstance to be looked to, to determine whether 
he was negligent at the time of the injury. 

“4. If the agents of the defendant could have prevented 
the injury, by the use of ordinary care and prudence, it was 
their duty to do it, even if the injured party acted with care- 
lessness and incaution.” 

The court refused the following charges, which were asked 
by the plaintiff in writing : 

“1. If the agents of the defendant did not, on perceivin 
Mr. Tanner, apply the brakes, and reverse the engine, an 
use all means in their power, known to skillful engineers, to 
stop the train ; and they saw, or could have seen Mr. Tanner, 
in sufficient time to have stopped the train before it got to 
him ; then, if Mr, Tanner was injured by the train directly, 
or by his horse, which was run up to and frightened by the 
train, then the defendant is liable. 

“9. The injured party is not chargeable with negligence, 
in riding a short distance along on a railroad track, at a 
point over which the people generally had been in the habit 
of walking and riding for many years before ; and there is no 
evidence of dissent on the part of the railroad company, 
except a notice thereof to two or three men in the neighbor- 
hood, given several years before, and not communicated to 
the injured party; and there is no schedule train due for 
several hours ; and the injured party made every effort he 
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could to get off, as soon as he saw or heard a special train 
approaching. 

“3. The agents of the defendant, on perceiving an ob- 
struction on the track, ahead of a train which they are run- 
ning, must put on the brakes, and reverse the engine, and 
use all other means in their power to stop, if such were 
practicable and available; and if they fail to do these things, 
and injury result, the defendant is liable.” 

The court charged the jury, also, at the request of the de- 
fendant in writing : 2 

1. “The plaintiff can not recover, under his complaint in 
this case, unless you believe, from the whole evidence, that 
the death of Peterson Tanner was caused by some wrong- 
ful act, or omission, or culpable negligence, of an officer or 
agent of the defendant, which is alleged in the complaint ; 
and if said Peterson Tanner was guilty of fault or negli- 
gence, contributing to the injury, and that without such fault 
or negligence on his part he would not have been injured, 
the jury ought to find a verdict for the defendant. 

2. “If the plaintiff’s testator, Peterson Tanner, was on 
horseback, riding on the railroad track of the defendant, be- 
tween a station and public crossing, he was subject to all the 
risk incident to such an undertaking, and was bound to use 
his eyes and ears, as far as there was opportunity to dis- 
cover and avoid danger; and if, by such use of his senses, 
he might have discovered and avoided danger, but omitted 
to do so, and if such omission on his part contributed to 
produce the injury complained of in this case; and if, with- 
out such omission on his part, the injury would not have 
occurred, then, upon this state of facts, the plaintiff is not 
entitled to a verdict. 

3. “If said Peterson Tanner was riding on a horse, on 
the railroad track of the defendant, between a station and a 
public crossing, and was apprised of the approach of the 
train, by the noise, in time, and with opportunity to have 
avoided injury to him, by dismounting from his horse, or 
otherwise ; and if, after being so apprised of the approach 
of the train, he ventured to remain on his horse, and on the 
track, from a miscalculation of his danger, the error was 
his, and the defendant is not answerable for that erroneous 
calculation. 

4. “Ifthe evidence as to the question, ‘ What caused the 
death of said Peterson Tanner,’ is so precisely balanced that 
it is impossible for the jury to believe and say on which side 
of that question the weight and preponderance of the evi- 
dence is; then, under this state of the evidence, the jury 
ought to find a verdict for the defendant. 

Vou. Lx. 
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5. “Tf, after weighing all the evidence, and after ascer- 
taining what mistakes, if any, have been made by any and 
every witness, and throwing aside all testimony founded in 
mistake, the jury believe, from the evidence which they be- 
lieve free from mistake, that any one of the three pleas filed 
by the defendant is true in substance, they ought to find a 
verdict for the defendant. 

6. “A railroad company has a right to the free and un- 
interrupted use and enjoyment of its railroad; and a man 
who willfully and negligently interferes with its right, and 
thereby brings injury upon himself, must suffer the conse- 
quences of his own neglect or folly. 

7. “A man who essentially contributes, by his own mis- 
conduct or negligence, amounting to want of ordinary care, 
to produce any injury, can not recover of a wrong-doer, 
whose act was not wanton and intentional.” 

The plaintiff excepted to each of the charges given by the 
court, and to the refusal of each of the charges asked by him. 

The rulings of the court on the pleadings and evidence, 
and the several charges given and refused, to which excep- 
tions were reserved, are now assigned as error, making in 
all sixty assignments of error. 


McCretian & McCretian, for appellant.—t1l. The third 
plea is certainly bad, and ‘the demurrer to it ought to have 
been sustained. The facts set up in it would constitute no 
defense at common law, and much less under the statutes of 
Alabama. At common law, the fault and negligence of the 
plaintiff, to bar a recovery by him, must have been the direct 
and immediate cause of the injury: and even then, if the 
defendant could have prevented the accident by the use of 
ordinary care and diligence, the plaintiff could recover.— 
Pharis & Herndon v. Stewart,9 Porter, 336; Steamboat Far- 
mer v. McCraw, 26 Ala. 189; Grant v. Moseley, 29 Ala. 302 ; 
45 Mo. 255, 322; 48 Illinois, 221; 49 Illinois, 490; 38 Illi- 
nois, 370; 43 Miss. 233 ; 24 Geo. 75; 27 Geo. 113; 2 Amer. 
517. Besides, the plea entirely ignores the statutes of Ala- 
bama, and dispenses with a compliance on the part of the 
defendant with any of their provisions._—Rev. Code, $$ 1399- 
1401. 

2. The testimony of Mahala Mastin, as offered, was com- 
petent evidence against the defendant. In the first place, 
this evidence was the conduct and declarations of the de- 
fendant’s agents and servants, in the performance and pros- 
ecution of its business; and it was admissible against the 
defendant on that ground.—1 Greenl. Ev. $$ 113-15 ; 48 Ala. 
15. They were bound by the obligations of law and hu- 
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manity to carry the wounded man where he could receive 
proper medical care and attention ; and if they had failed 
to discharge this duty, and death had ensued for the want 
of such care and attention, the liability of their principal 
cannot be denied.—29 Maryland, 420. In the next place, 
the evidence was admissible, as a part of the res geste : it 
sprung out of the main fact--that is, the killing—was in- 
separably connected with it, and served to elucidate and ex- 
plain it— Gandy v. Humphries, 35 Ala. 617. The rule of 
evidence, in such cases, necessarily includes all the attendant 
circumstances and surroundings of the main fact; and the cry 
and clamor of the mob in pursuit, and their acts and utter- 
ances in returning, are equally within the rule. Besides, the 
unseemly and inhuman conduct of these men, on such an 
occasion, would go far to establish their unfitness for the 
positions in which they were placed by the defendant, and 
to justify the inference by the jury that the injury was will- 
fully and wantonly inflicted by them. 

3. The court erred, also, in allowing leading questions to 
be put to the witnesses, and in allowing them to state their 
opinions and conclusions, as shown by the several specific 
exceptions which were reserved. Whether the deceased 
could have escaped ; whether he had ample time to get off 
the track, if he desired to do so; whether there was noth- 
ing to prevent him from leaving the road; whether the de- 
fendant’s servants, in charge of the train, used all possible 
means to prevent the injury: these, and other similar ques- 
tions and statements, were not competent evidence. 

4, Notice to other persons to keep off the railroad track, 
did not tend to prove notice to the deceased, and was not 
relevant to any of the issues in the case; and yet the tend- 
ency of such proof was to mislead the jury, by inducing them 
to suppose they might draw that inference. Nor was the 
evidence of Harahan, as to the danger to the employees on 
the train, at all relevant to any of the issues. A wrongdoer 
can not set up the evil consequences of his wrongful act to 
himself, as a defense to an action for the injury thereby 
caused to other persons; but this is the principle on which 
the admission of the evidence rests. If this principle be 
correct, it will be to the interest of all railroad companies to 
employ careless and reckless men in their service, who are 
equally indifferent to their own danger and that of other 
persons, whose safety may be intrusted to their care. 

5. The cross-interrogatories propounded to the defend- 
ant’s witnesses, and the answers thereto, were improperly 
suppressed. The evidence sought to be elicited was relevant 


and competent, for the reasons stated in the second para- 
Von. Lx. 
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graph supra. The questions did not exceed the legitimate 
limits of a cross-examination, and were certainly competent 
for the purpose of laying a predicate to impeach the wit- 
nesses.—1 Greenl. Ev. § 462. 

6. The charges given, and the refusal of the charges 
asked, required only ordinary care and diligence from the 
servants of the railroad company, and even dispensed with 
that if the deceased was at fault. The authorities above 
cited, in the first paragraph, lay down the rule as to the 
doctrine of contributory negligence, and clearly demonstrate 
the error in the charges of the court. The decisions of this 
court, there cited, are founded on common-law principles, 
and based on justice and sound reason. The statutes ot 
Alabama, which are to be construed in pari materia, as 
forming one general system, require a much higher degree of 
care, and impose greater responsibilities. An action is given 
against a railroad company, for causing the death of a 
human being, whenever such death arises from any wrongful 
act, omission, or culpable negligence, on the part of any of 
its officers or agents ; and the wrongful act, omission, &c., is 
defined to be, among other things, a failure on the part of 
such officers or agents, on perceiving any obstruction on the 
track, to use all means in their power, known to skillful 
engineers, to stop the train, or any other misconduct on their 
part.—Revy. Code, $$ 1399, 1401, 2297, 2300. There are no 
conditions or qualifications annexed to these requirements. 
No judicial tribunal can disregard them, or explain them 
away, or engraft any exceptions on them. ntil these 
requirements have been strictly complied with, no question 
of contributory negligence can arise—M. & O. R. RB. Co. v. 
Malone, 46 Ala. 391; N. & D. Railroad Co. v. Coman, 45 Ala. 
437; 5 Amer. 214; 1 Redf. 544; 1 U. S. Digest, N. S. 620, 
$$ 538-4; 4 Cush. 402; 4 How. 468; 9 Mete. 1; 1 Amer. 
R. R. Cases, 591. 

7. Another grave error in the charges of the court is in 
absolving the defendant from responsibility, “unless the 
injury was wanton and intentional;” in other words, that the 
railroad company is not responsible for the consequences of 
the misconduct of their agents in the transaction of their 
business, unless the agents were guilty of murder in the first 
degree. In such a case as that, it is doubtful if a recovery 
could be had against the railroad company ; since, but for 
the statute, the civil injury would be merged in the felony. 
Grant v. Moseley, 29 Ala. 302. In all actions for damages on 
account of negligent or tortious acts, the question of intent 
is immaterial, except as affecting the quantum of damages. 
Hussey v. Peebles, 53 Ala. 432 ; 1 Chitty’s Pl. 129; 2 East, 104. 
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Rick, Jones & WILEY, contra.—1. If the plaintiff’s testator, 
by his negligence, contributed to the injury complained of, 
there can be no recovery against the railroad company. 
“For a person, engaged in his ordinary affairs, or in the 
Ss of property, knowingly and voluntarily to place 

imself in a position where lie is liable to receive a serious 
injury, is negligence, which will preclude a recovery.” —Eck- 
ert v. Long Island Railroad Company, 3 Amer. 723. To the 
same effect is the case of Bellefontaine Railway Company v. 
Hunter, 5 Amer. 205-215. These cases, and the authorities 
cited in them, are decisive of the principles of law involved 
in this case, when applied to the sicctinan and evidence ; 
and they show that the court committed no error in the in- 
structions to the jury. 

2. The declarations of the defendant’s agents and servants, 
as proposed to be proved by Mahala Mastin, were merely 
narrative of a past occurrence, and not admissible as part of 
the res gestee.—Asheraft v. M. & M. Railroad Co., 48 Ala. 9; 
Thompson v. Mawhinney, 17 Ala. 362. 

3. All the other exceptions as to questions of evidence, 
when scrutinized, will be found to fall under the principles 
setiled in some one or more of the following cases: De- 
Graffenreid v. Thomas, 17 Ala. 602; Wall v. Wiiliamson, 
11 Ala. —-;'McCargo v. Crutcher, 27 Ala. 171; Tyson v. 
Walker, 52 Ala.; JlcCreary v. Turk, 29 Ala. 244; Ocean Ins. 
Co. v. Francis, 2 Wendell, 65; Hiscox v. Hendiee, 27 Ala. 217. 





STONE, J.—Speaking of the steam-engine, called by Mr. 
Justice Caruthers, of the Supreme Court of Tennessee, the 
“most grand and useful improvement of the age,” and of its 
use as an instrumentality in travel and commerce, we, in 
Grey's Executor v. Mobile Trade Company, 55 Ala. 387, said, 
that a common carrier, who employs steam as his motive 
power, must bring to the service “ that degree of diligence 
which very careful and prudent men take of their own 
affairs.” We added, that “in this we but affirm that only 
very careful and prudent men should be placed in charge of 
such vehicles of transportation, and that they shall employ 
their care and prudence actively, as such men watch over 
their own important interests and enterprises, of similar 
magnitude and delicacy.” In the language quoted, we were 
speaking of the care and diligence required in the transpor- 
tation of merchandise. For a much stronger reason, should 
the rule be observed in carrying passengers, because human 
life is by far the most cherished and valuable of earthly en- 
dowments and possessions. 


Of railroads, Mr. Justice Caruthers said: “The policy of ‘ 
Von. Lx. 
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our decisions has been, so far as consistent with the safety 
of life and property, to encourage and protect this most 
grand and useful improvement of the age. But the con- 
sequences of carelessness and want of due skill in their man- 
agement is so frightful and appalling, that the most strict and 
rigid rules of accountability must be applied, where there is 
any dereliction of duty. Every reasonable precaution must 
be used, to avoid accidents and injury to others, at the peril 
of strict and ample accountability. They enjoy almost a 
monopoly in the business of common carriers, wherever they 
exist, both as to persons and property. A necessity to 
patronize them is imposed upon all, by the circumstances of 
the times; all other modes of travel and transportation 
having been superseded by this, on account of its greater 
ease and astonishing speed. While, on the one hand, the 
courts should protect them with a strong hand against un- 
just demands, and injuries to their property, which popular 
prejudice may favor or inflict ; on the other, the security of 
life and property requires, that they should be held toa 
strict and skillful performance of all the duties imposed on - 
them by law. All will agree, however, that in the manage- 
ment of locomotives and trains, so powerful for mischief as 
well as for good, the rules of liability for the destruction of 
life or property should be such as to impose the duty of very 
great care and diligence on the part of those who control 
them.” 

But this, like all other human duties, has its correlative 
rights and immunities. Infallibility is not exacted of those 
in charge of this fearful engine of good and of evil. They are 
required to be prudent, and skilled in their particular depart- 
ments. But they deal with those of their fellow-beings who 
have attained to years of discretion, as intelligent beings, 
having the sense of danger, and instinct of self-preservation, 
common to humanity. They are authorized to predicate of 
such, that, seeing a train approaching in dangerous proxim- 
ity, they will, if of discreet age, promptly get off the track, 
and place themselves out of harm’s way. They have a right 
to assume this, for such is the conduct, such the instinct, 
of the commonest intelligence. For a traveller, whether 
mounted or on foot, to step from the track of a railroad, is, 
ordinarily, the work of a moment; while, to stop or check 
up a train in motion, involves delay, and, on fast lines, a dis- 
arrangement of schedule punctuality, which not only might 
disturb and delay other trains, but might also lead to col- 
lisions, with all their fearful consequences. Railroad tracks 
are not public highways for general travel. They are not 
constructed for that. They are private property, built and 
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adapted exclusively for their own rolling stock; and no one 
can claim the right to be or remain upon them, as a mere 
legal right. Like one’s domicile, which, in common-law 
phrase, is called his castle—or, even, like one’s freehold, no 
stranger has the right to be upon it, except by permission of 
the owner, express or implied. 

In a note to section 133, 1 Redf. on Railways, is the fol- 
lowing forcible language: “The practice of allowing per- 
sons to walk upon a railway track is a vicious one, and one 
which would not be tolerated in any State or country, where 
the railways are under proper surveillance and police. But, 
as it now is in many parts of this country, an engineer will 
find some person upon his track every mile, and, in some 
places, every few rods. If he were required to check the 
train at every such occurrence, it would become an intoler- 
able grievance. If men will insist upon any thing so absurd, 
as to be permitted to walk upon a railway track at will, they 
must expect that those who are bereft of sense, but preserve 
the form of humanity, when they chance to come into the 
same peril, will perish; not so much from their own infirmi- 
ties, as from the absurd practice of those who have no such 
infirmities. And their destruction is not so much attributa- 
ble, perhaps, to the fault of the railways, as to the bad taste 
and lawlessness of public opinion, in making such absurd 
demands upon the indulgence of railways. And, if it be 
urged that the companies might enforce their rights, and 
keep people off their tracks ; it would be found, we fear, upon 
trial, that such arguments are unsound. The companies, 
probably, could not enforce such a regulation, in many parts 
of the country, without exciting a perplexing and painful 
prejudice, to such an extent as to endanger the safety of 
their business. The only effectual remedy will be found in 
making the act punishable by fine and imprisonment, as is 
done in England and some of the American States, and in 
a strict enforcement of the law upon all offenders.” 

But, the right of a freeholder or householder, to eject 
from his premises any one found there against his consent, 
is hedged about with many restraints, imposed for the safety 
and welfare of the intruder, although, in the eyes of the law, 
such intruder may be, technically at least, a wrongdoer. 
He must be first warned to depart. If this fail, then hands 
may be laid gently upon him to put him out; and, in the 
extremest case of obstinacy, only so much force may be 
used, as appears reasonably necessary to accomplish the 
object. The law so respects human life, and those feelings 
of self-respect which lie at the foundation of our manhood, 


that it does not pronounce sentence of outlawry against even 
Vou, Lx 
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the willfull or obstinate wrongdoer. It furnishes no mea- 
surement, by which to determine the relative value of human 
lives. “Thou shalt not kill,” has been a prominent canon in 
all civilized governments.—Shearman & Redfield on Negli- 
gence, § 24. 

The doctrine of contributory negligence was declared, long 
before steam was utilized as a mechanical force. It was 
first adapted to collisions of vessels, and of vehicles on the 

ublic highways. It was ruled that, in the adjustment of 
ae in admiralty proceedings, comparative negligence 
would be taken into the reckoning, and the burden of the 
loss adjusted accordingly. But, in suits at common law by 
one party, to recover damages caused by the collision, the 
declared rule was, that if the plaintiff, by his negligence, 
contributed proximately to the injury, he could not recover, 
although the fault of the defendant may have greatly ex- 
ceeded his own. The law court would not enter upon the 
inquiry. This principle did not rest on the idea, that one 
wrong set off the other, or that one justified the other. It 
was founded on the broader ground, tuat when the negli- 
gence of the plaintiff has contributed proximately to the 
injury, the damage is considered of his own producing, and 
it is difficult, if not impossible, to determine the quantum of 
injury which resulted from the defendant’s tortious or negli- 
gent conduct. The theory was, that in such case, if the 
plaintiff had himself done no wrong, no injury would have 
resulted. Therefore, to allow such plaintiff to recover in 
such case, would be to allow a recovery for the proximate con- 
sequences of the plaintiff's own negligence. The rule was, 
however, that to constitute a good defense in bar, the plain- 
tiff’s contributory negligence must be proximate, not remote. 
Wharton on Neg. §$§ 300, 301; Shearman & Redf. on Neg. 
§ 24; Railway Co. v. Whitton, 13 Wall. 270; Same v. Glad- 
mon, 15 Wall. 401; Johnson v. Hudson Riv. R. R. Co., 20 N. 
Y. 65; Hrnst v. Same, 35 N. Y.9; Renwick v. N. Y. Central 
Rk. R. Co., 36 N. Y. 132; Parker v. Adams, 12 Mete. 415; 
Shaw v. Boston & Worcester R. R. Corp., 8 Gray, 45; Wynn 
v. Allard, 5 Watts & Serg. 524; Railroad Co. v. Aspell, 23 Pa. 
St. 147; Reeves v. Del. L. & Western R. R. Co., 30 Penn. St. 
454; Toledo & Wab. R. R. Co. v. Goddard, 25 Indiana, 185 ; 
Ill. Central R. R. Co. v. Phelps, 29 Til. 447; Same v. Weldon, 
52 Ill. 290. 

A qualification of the doctrine has been affirmed, to the 
effect that, notwithstanding each party may have contributed 
proximately to the result, yet, if the defendant wantonly, 
recklessly, or intentionally brought about the result, mere 
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negligence in the plaintiff, contributing proximately to it, 
will not bar his right of recovery. 

Legal principles, framed for one state of society, for one 
state of mechanical development, are not necessarily adapted 
to a more advanced development. Progress in industrial 
arts requires a modification of judicial rules. The steam- 
engine has revolutionized labor and commerce, and has made 
it necessary to ordain a new legal system for its protection 
and government. 

In most cases of railroad accidents, the conduct, from 
which negligence is sought to be inferred, presents itself in 
at least two stages ; first, in placing parties in a situation of 
peril ; second, in employing or not the proper means to avert 
the impending danger. Diligence is required of both par- 
ties—the railroad employees, and the person endangered— 
through all the stages ; and the negligence of one party does 
not excuse the other from the employment of proper dili- 
gence, until the danger be passed. If those in charge of a 
train, even in the rightful exercise of their skill and diligence, 
find a person dangerously exposed, although such exposure 
was brought about by the negligence of such person, the duty 
of diligence resting on the officers of the train is not in the 
least diminished on that account. In such case, although 
they will stand acquitted of all blame in this first stage of 
the peril, yet, when the peril has become reasonably mani- 
fest, so us to create the presumption that it was compre- 
hended, each party must again be diligent to prevent the 
catastrophe. If the person endangered be negligent at this 
crisis, and suffer injury, which proper care and diligence 
could have averted, the law affords him no redress. On the 
other hand, if employing proper care and diligence to escape 
the danger, to which his own previous negligence had con- 
tributed proximately to expose him, those in control of the 
train fail to apply proper skill and diligence to avoid the 
injury, when such skill and diligence, if promptly resorted 
to, might have prevented it, this is wanton or reckless negli- 
gence, for which the railroad will be held accountable. In 
such case, the negligence of the person injured, which first 
placed him in jeopardy, becomes remotely contributory to 
the actual injury sustained, and is no bar to the suit. This 
rule, however, does not apply where the manifestation of the 
peril and the catastrophe are so close in point of time, as to 
leave no room for preventive effort. 

As we understand the rule of contributory negligence, it 
has been modified substantially, as we have indicated above. 
Wharton, Law of Negligence, § 300, says: “If the defendant 


is guilty of gross negligence, he can not set up a trifling neg- 
VoL. Lx. 
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ligence or inadvertence of the plaintiff as a defense.” Shear- 
man & Redf. on Neg. § 25, after stating the general rule, that 
a plaintiff can not recover, if he has been guilty of proximate 
contributory negligence, “so that, but for his concurring 
and co-operating fault, the injary would not have happened 
to him,” excepts from the operation of the rule cases “where 
the direct cause of the injury is the omission of the other 
party, after becoming aware of the injured party’s negligence, 
to use a proper degree of care to avoid the consequences of 
such negligence.” In 2 Redf. on Railways, § 177, it is said: 
“Tf the defendant is guilty of a degree of negligence, from 
which the plaintiff, with the exercise of ordinary care, can 
not escape, he may recover, although there was want of pru- 
dence on his part; and in many cases, the plaintiff has been 
allowed to recover for the gross negligence of the defendant, 
notwithstanding he was, at the time, a trespasser upon the 
defendant's rights.” 

In the case of Tuff v. Warman, 5 C. B. Rep. N. 8. 573, 
the English Court of Exchequer said: “Mere negligence, or 
want of ordinary care or caution, would not disentitle a 
plaintiff to recover, unless it were such that, but for that neg- 
ligence, or want of ordinary care and caution, the misfortune 
could not have happened; nor, if the defendant might, by 
the exercise of care on his part, have avoided the conse‘ 
quences of carelessness or neglect on the part of plaintiff.” 

In Greenland v. Chaplin, 5 Exch. Rep. 248, Ch. B. Pollock 
said: “TI entirely concur with the rest of the court, that a 
person who is guilty of negligence, and thereby produces 
injury to another, has no right to say, ‘ Part of that mischief 
would not have arisen, if you yourself had not been guilty 
of negligence.’ I think that, where the negligence of the 
party injured did not in any degree contribute to the imme- 

iate cause of the accident, such negligence ought not to be 
set up as an answer to the action.” See, also, case of T'u/f 
v. Warman, 5 C. B. Rep. N. 8. 573. 

In the case of Button v. Hudson River R. R. Co., 18 N. Y. 
248, the court said: “The deceased was found lying on the 
track. This fact was as much the proximate and immediate 
cause of his death, as the fact that the defendant’s cars 
passed over his body. The death was the combined result 
of both causes. The jury should have been instructed that, 
this being the case, the only question for them to decide was, 
whether, by the exercise of reasonable care and prudence, 
after the deceased was discovered, the driver might have 
saved his life.” See, also, Oldfield v. N. Y. & Harlem R. R. 
Co., 14 N. Y. 310. 

In Spofford v. Harlow, 3 Allen, 176, the court said: “A 
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party may be acting in violation of some particular statute, 
and still be under the general protection of the law. A third 
person has no right, merely because he is thus in fault, to 
run into him and injure him carelessly and recklessly.” See, 
also, Linfield v. O. CU. R. BR. Co., 10 Cush. 562. 

In Macon & W. R. R. Co. v. Davis, 18 Geo. 686, the court 
said: “But it is insisted, that if the injury in this case 
resulted, in whole or in part, from the misconduct of the 
plaintiff's servant, that he can not recover; and this seems 
to have been the rule laid down in Butterfield v. Forrester, 
11 East, 60, and Luxzford v. Large, 5 Car. & P. 421. But this 
doctrine has been modified in later cases; and in Lynch v. 
Nerden, 1 Adol. & El. N. S. 29, it was held, that the defend- 
ant was liable in an action on the case, though plaintiff was 
a trespasser, and contributed to the mischief by his own act. 
. .. . We approve of this modification of the principle, 
and think that it ought to be left to the jury to say, whether, 
notwithstanding the imprudence of the plaintift’s servant, 
the defendant could not, in the exercise of reasonable dili- 
gence, have prevented the collision.” To the same effect is 
Augusta & Sav. R. R. Co. v. McElmurry, 24 Geo. 75. 

In Kerwhacker v. C. C. & C. R. R. Co., 3 Ohio St. 172, the 
court said: “The doctrine that where both parties are in 
fault, the party sustaining the injury can not recover, is sub- 
ject to several very material qualifications.” 

In Brown v. Han. & St. Jo. R. R. Co.,50 Mo. 461, the 
court said: ‘‘ The fact that one person is in the wrong, does 
not, in itself, discharge another from the observance of due 
and proper care toward him, or the duty of so exercising his 
own rights as not to injure him unnecessarily. The cases 
are numerous, where parties have been held responsible for 
their negligence, although the party injured was, at the time 
of the occurrence, culpable, and, in some cases, in the actual 
commission of a trespass.”—See, also, Kennayde v. Pac. R. 
Rh. Co., 45 Mo. 245. 

In the case of Raiford v. Miss. Cen. R. R. Co., 43 Miss. 
- 233, the court said: “ The fact that the animals were on the 
road, did not justify the agents and servants of the company 
in regarding them there unlawfully, and in violation of the 
rights of the company, and in any measure release the com- 
pany’s servants from the observance of proper care and pre- 
caution for their safety.”—See, also, Corwin v. N.Y. & £. 
R. R. Co., 3 Ker. 42; Wright v. Brown, 4 Ind. 95; Davies v. 
Mann, 10 Exchequer, 546; Bridge v. Gr. Junction Railway 
Co., 3 Mees. & Wels. 244; Eckert v. L. I. R. R. Co., 43 N. Y. 
502; St. Louis, A. & T. H. R. R. Co. v. Manly, 58 Tl. 300. 


In the case of Owners of Steamboat Farmer v. McCraw, 
Von. Lx. 
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26 Ala. 189, this court said: “Because a flat-boat runs at 
night, when she should not, or ties up in the wrong place, 
would not justify a steamboat in running into her, any more 
than a stage-coach would be justified in willfully or careless] 
running over a man lying asleép in the road ; and in all sue 
tases, if the act causing the injury could have been prevented 
by the use of ordinary care, the failure to use it will render 
the party liable.”—See, also, Foster v. Holley, 38 Ala. 76. 

In the case of Gov. St. R. R. v. Hanlon, 53 Ala. 70, the 
defense relied on was contributory negligence. It was de- 
cided, that an infant, before reaching years of discretion, 
could commit no negligence; that the negligence of the 
adult, having the care of him, was not his negligence ; and 
that, therefore, the defense of contributory negligence could 
not prevail against such infant. The court had said: “The 
general principle, that although a defendant has been guilty 
of culpable fault or negligence, producing an injury, yet, if 
his act was not wanton and intentional, and if the plaintiff, 
by his own misconduct or negligence, amounting to a want 
of ordinary care, essentially contributed to produce the re- 
sult, he can not recover, is not controverted.” This ques- 
tion was not necessarily before the court, and was stated as 
a conceded proposition. The word and, between the words 
wanton and intentional, should be or. Either wanton, reck- 
less, or intentional injury done, overcomes the defense of 
contributory negligence. It is not necessary they shall all 
concur. Toso hold, would be to decide that railroads and 
other corporations could probably never be held accounta- 
ble for injuries caused by the misconduct or incapacity of 
their employees, if the person aggrieved had, by his own 
negligence or fault, contributed proximately to the result. 
It is doubtful if the doctrine of respondeat superior applies, 
where the servant or agent intentionally or willfully does the 
act complained of—See 1 Redf. on Railways, 511, et seq. 
We, however, leave this question open. 

We hold, then, that the defense of contributory negli-— 
gence is not made good, if the plaintiff, after contributing by 
his own negligence to place himself in peril, employs proper 
diligence to extricate himself, and the defendant neglects to 
use diligence, which might have prevented the catastrophe. 
We hold further, that in this, as in all other services re- 
quired of those having the control of railroad trains, the 
law exacts “that degree of diligence which very careful and 
prudent men take of their own affairs.”—See Ala. & Fla. R. 
R. Co. v. Waller, 48 Ala. 459, 463. The demurrer to the 
third plea should have been sustained. 


If the witnesses who alone saw the disaster, which re- 
(41) 
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sulted in the death of Mr. Tanner, be believed, he, the de- 
ceased, was on the track of the railroad, where he had no 
legal right to be ; had timely warning and knowledge of the 
approaching train, and could have got oft the track, much 
sooner than he seems to haye attempted to do so. But fog 
the fright of his horse, resulting in throwing him off, he 
would have escaped the danger. His horse did escape, 
which proves, at least, that he was dismounted when the 
train struck him. Unlike animals, often found on railroad 
tracks, Mr. Tanner was an intelligent human being, knew 
the speed and momentum of railroad trains, and should have 
got off the track. Doubtless he intended to do so. He 
possibly miscalculated his ability to reach the crossing, just 
ahead of him. The persons in charge of the train, perceiv- 
ing by his movements that Mr. Tanner knew of their ap- 
proach, were justified in supposing he would leave the track 
before they would come up with him. The testimony, in 
which there is no material conflict on this question, shows 
there were points at which he could have done so with safety. 
The law does not require that trains shall be stopped, or 
checked up, when persons of discreet years are seen on the 
track, unless, from their position or movements, or other 
cause, it can be inferred that they are not apprised of the 
approaching danger, or, from some other cause, they are un- 
able to leave the track. Such requirements of railroads 
would greatly impede their business, and would do them a 
great wrong. When Mr. Tanner was thrown from his horse, 
upon the track, it became manifest that he was in peril, from 
which he could not probably extricate himself. It then be- 
came the duty of those in charge of the train, to use every 
means within their power to stop the train; and if they 
failed to do so, and the jury should be satisfied that such 
exertions, promptly employed, would probably have arrested 
the train and saved Mr. Tanner, then the charge of negli- 
gence is fastened on the railroad, and it must make repara- 
tion.— Phila. & Reading R. R. Co. v. Hummell, 44 Penn. St. 
375. 

What we have said above is based on the theory, that Mr. 
Tanner knew of the approach of the train, and that the sur- 
face of the contiguous ground was such, that there were 
»0ints at which he could have left the track. Of course, if 

e were in a deep cut, or on a high embankment, which ren- 
dered it doubtful if he could pass beyond them before the 
train would overtake him, the train officers, being supposed 
to know the topography, should at once have taken measures 
to avert the danger. 


On two questions, the charges and refusals to charge in 
VoL. Lx. 
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the Circuit Court were in conflict with the rules we have de- 
clared above. One is, that the Circuit Court fixed the de- 
gree of diligence required of railroad officers at too low a 
degree. Ordinary diligence does not meet the reasonable 
requirements of such travel and transportation. The other 
“error is based on that clause which, in the case of Gov. St. 
Railroad v. Hanlon, supra, conjoins the words “ wanton” and 
“intentional.” Either wantonness, or intention, on the part 
of defendant, will overcome the defense of contributory 
negligence. We consider it unnecessary to apply these 
principles to the various rulings of the Circuit Court, as what 
we have said above will furnish a sufficient guide on another 
trial. We have attempted to declare certain exceptions, 
which the later adjudications have engrafted on the doctrine 
of contributory negligence. 

What the railroad employees said,while returning to Athens 
with Mr. Tanner, or after they reached Athens, were no part 
of the ves geste, and were properly excluded.—Righy v. 
Williams, 80 Penn. St. R. 107; B. Railway Co. v. Hunter, 
33 Ind. 335. 

The Circuit Court erred, in allowing defendant to prove 
that there was danger to employees on the train in running 
over stock.— Monty. & West Point R. R. Co. v. Edmunds, 
41 Ala. 667. The court also erred, in allowing proof to be made 
that defeadant’s agents had notified persons, other than 
plaintiff's intestate, not to travel on the railroad track. 

The witness Brown should not have been asked, or al- 
lowed to tell, that he used “all the means he had to stop the 
train.’ He could state what means he did use. The latter 
part of interrogatory 21, objected to, should have been ex- 
cluded. It called for conclusions, or inferences, of the wit- 
ness. Interrogatory 15 is objectionable in form, and should 
have been excluded. The witness should have been inter- 
rogated as to what means he did employ. 

As to the questions asked defendant’s witnesses on cross- 
examination, with a view to their impeachment, we think the 
ruling of the Circuit Court can not be maintained. Large 
latitude should be allowed in cross-examination ; and we will 
not say the questions should not have been allowed, aside 
from all purpose of impeachment by other witnesses. As a 
predicate for proof of prior contradictory statements made 
to others, they were unquestionably admissible, when time, 
place, and circumstance were given. 

Judgment of the Circuit Court reversed, and cause re- 
manded. 
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Thames v. Caldwell et al. 


Bill in Equity to enforce Vendor's Lien on Land for Unpaid 
Purchase- Money. 


1. Waiver of vendor's lien.—Where the purchaser died, not having paid the 
purchase-money, and the land was sold by his administrator under a decree 
of the Probate Court; and the vendor afterwards accepted from the purchaser 
at that sale, in satisfaction of his claim against the lind, a draft on a third 
person, surrendered the note given for the purchase-money, and collected a 
part of the money on the dtaft in Confederate currency; held, that these tacts 
proved a waiver and relinquishment of the vendor’s lien. 


AppEAL from the Chancery Court of Butler. 

Heard before the Hon. Apam C. FELDER. 

The bill in this case was filed on the Ist September, 1869, 
by William H. Thames, who died pending the suit, and it 
was thereupon revived in the name of his widow as adminis- 
tratrix ; against Henry M. Caldwell, John T. Milner, and the 
administrator and heirs of John B. Massey, deceased ; the 
said Milner being sued individually, and as the administra- 
tor of the estate of Willis J. Milner, deceased. Its object 
was to enforce an alleged vendor’s lien for the unpaid pur- 
chase-money of a tract of land, which was sold and con- 
veyed by the complainant, on the Ist October, 1859, to said 
John B. Massey, since deceased. The agreed purchase- 
money was $2,000, for which said Massey gave his two prom- 
issory notes, for $1, (00 each, payable three and fifteen months 
after date, respectively ; and the complainant executed and 
delivered to him a deed for the land, reciting therein that 
the purchase-money had been paid. The said John B. Mas- 
sey died, intestate, in January, 1860, and letters of adminis- 
tration on his estate were granted to his widow. The note 
last falling due was transferred by the complainant to one 
Routen, and was paid by Massey’s administrator; but the 
bill alleged that the first note was still due and unpaid, was 
a lien on the land in favor of the complainant, and was in 
the possession of said Caldwell and Milner, who claimed it, 
and who obtained it under the following circumstances: 
Massey’s administrator having obtained from the Probate 
Court an order to sell the lands, the complainant gave notice 
at the sale of his lien for the unpaid purchase-money ; and 
said Henry M. Caldwell, who was present, and heard the 


notice, became the purchaser of the lands, as the agent of 
VoL. Lx, 
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Willis J. Milner, who was his father-in-law. Afterwards, 
about the 8th March, 1874, Caldweil “proposed to com- 
plainant to make some arrangement with him for the extin- 
guishment of his vendor’s lien on said land, and proposed to 
pay 2 certain sum in Confederate States treasury-notes, and 
give a draft in your orator’s favor on John T. Milner, who 
was his brother-in-law, payable at sight, for the balance of 
the purchase-money which might be due; the draft, when 
paid, or the amount thereof, to be charged by the payer to 
account of said Willis J. Milner, for whom said Caldwell was 
acting as agent; and your orator agreed to accept the money 
offered, and to receive the draft, but with the distinct and 
express understanding, that he was to part with no right of 
his unless the draft was paid.” Under this arrangement, 
the bill further alleged, Caldwell paid the specified sum in 
Confederate States treasury-notes, and gave a draft on John 
T. Milner for the estimated balance; and the complainant 
“received the said draft, or order, and delivered said prom- 
issory note to said Caldwell, but with no agreement that 
said draft, or order, was received in payment and discharge 
of the balance then due on said note, or of your orator’s said 
lien.” John T. Milner refused to accept the draft, but paid 
$300 on it, in Confederate currency, to the complainant, on 
the 1st August, 1864; which was entered as a credit on the 
draft. The draft was made an exhibit to the bill, and is 
referred to in the answers and depositions as “Exhibit C,” 
but it is not copied in the transcript. 

Answers on oath were waived. Separate answers were 
filed by Caldwell and Milner, and decrees pro confesso were 
taken against the other defendants. Caldwell denied that, 
at the time he bought the land for W. J. Milner, he had any 
notice of the complainant’s alleged lien on the land, or that 
complainant gave public notice of his lien at the sale by 
Massey’s administrator ; but he admitted that he had notice 
before payment of the purchase-money. As to the transac- 
tion between him and the complainant, by which he acquired 
Massey’s note, and gave complainant the draft on John T. 
Milner, he alleged the facts to be as follows: ‘“ About 8th 
March, 1864, being desirous of paying for said lands, and not 
being willing to pay while a vendor's lien subsisted against 
the lot, respondent went with complainant to B. F. Porter, 
who was then the attorney and agent of said Massey’s ad- 
ministratrix ; and all three consenting and agreeing together, 
a calculation was made as to how much was due on com- 
plainant’s unpaid note for the purchase-money, and another 
calculation as to how much was due from Willis J. Milner to 
said Massey’s estate, for the purchase-money due from him. 
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Complainant then, as he had agreed to do, took part pay- 
ment of his note in Confederate States treasury-notes, and 
expressed a willingness to take payment of the remainder in 
the same kind of currency ; and respondent offered to get it 
for lim, if he wished it; but complainant replied, that a 
draft on John T. Milner would do him as well as money. 
Thereupon, respondent executed and delivered said draft, 
and complainant accepted it, with the money paid him as 
before stated, in full discharge and satisfaction of his said 
lien note, which he then and there gave up to said Porter, as 
the attorney of said administratrix ; and, further to evidence 
fully the intention of the transaction, he at the same time 
gave said Porter a receipt, in full payment and discharge of 
the note he had so given up. At the same time, and as part 
of the same transaction, respondent paid to said Porter, for 
said Willis Milner, the balance due on said Milner’s bid for 
said land, amounting to something like $2,500; and took 
from said Porter, as attorney for said administratrix, a re- 
ceipt in full for the payment by said Willis Milner of the 
amount bid by him for said land. The whole transaction 
was, in substance, this: Willis J. Milner, by respondent as 
his agent, induced complainant to take Confederate money in 
extinguishment of his vendor’s lien; this said complainant 
did take, accepting a draft in lieu of part of the money ; and 
said Porter, as agent of the administratrix, accepted the ex- 
tinguishment of the Thames debt, which had been presented 
to the administratrix, and was a valid claim against said 
estate, then solvent, in part payment of the purchase-money 
due from Willis Milner, and took the balance in money.” 
As to these facts, the answer of John T. Milner was sub- 
stantially the same as Caldwell’s ; and he averred that he had 
always been willing to accept or pay the balance of the draft 
in Confederate money, according to the understanding and 
agreement between the parties when it was given, but com- 
plainant would not accept it, and demanded United States 
currency. Each of said respondents further alleged, that the 
estates of Willis J. Milner and of Massey had each been de- 
elared insolvent, and that the complainant had failed to file 
his asserted claim against either estate within nine months 
after the declaration of insolvency. 

The complainant’s own deposition was taken in his behalf, 
in which he stated the facts substantially as alleged in the bill; 
and the depositions of Caldwell and Milner were taken on 
the part of the defendants, repeating substantially the aver- 
ments of their answers. The defendants also took the dep- 
osition of J. D. Porter, who was the son of said B. F. Porter, 


and who testified that, at the reqaest of said Caldwell, he 
Von. LX. 
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had examined and searched among his father’s papers, for 
the receipt which the complainant had executed, as stated 
by Caldwell; that he had found it, and filed it away, but 
afterward lost or misplaced it, and could not produce it; 
that he had read it carefully, and that it contained an ex- 
press relinquishment of the vendor's lien on the land. On 
final hearing, on pleadings and proof, the chancellor dis- 
missed the bill, but without delivering any written opinion, 
or stating the reasons on which his decree was founded ; and 
his decree is now assigned as error. 


Tuos. H. Warts, with Gamsie & Bona, for appellant. 
Hersert & BUELL, contra. 


MANNING, J.—After a careful examination of the plead- 
ings and evidence in this cause, we are unable to perceive 
that the chancellor erred in his decree. The preponderance 
of the testimony is in favor of the conclusion that the real 
estate, which appellant’s intestate sold and conveyed to John 
B. Massey, was released from the equitable lien the vendor 
might have asserted for the payment of the purchase-money, 
by his subsequent dealings in respect to it with the persons 
who bought the property afterwards, at the sale of it asa 
part of the estate of Massey after his death. It is unneces- 
sary to discuss the testimony in respect to that transaction, 
or to consider what effect upon the vendor’s equitable lien 
the failure to present the claim to the debtor’s administrator 
would have under the statute of non-claim. The difference 
between the interest of a mortgagee, who has an estate in 
the mortgaged property, and the equitable lien of a vendor, 
upon lands which he has conveyed by an absolute deed, 
without having received payment of the purchase-money, is 
briefly noticed in Hal/man’s Executors v. Ellison, 51 Ala. 543. 

The decree of the chancellor must be affirmed. 


Brown ect al. v. Grimes. 
Bill in Equity for Legacy and Account, and to set aside Release. 


1. Peeuniury legacy; what is.—A bequest of ‘one-third of the valuation of 
the lands hereinafter devised to my brother Henry,” to whom the lands were 
devised “subject to the incumbrance that he shall pay one-third of the valua- 
tion of said lands to the said” legatee, is a pecuniary legacy, though charged 
on the land. 
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2. Who may sue for legacy, on death of legatee.—The right to sue for and 
recover 2 pecnniary legacy, on the death of the legatee, intestate, not having 
received it. devolves on his personal representative ; and it can not be reeoy- 
ered in equity by his children, as heirs and distributees, although the bill 
alleyes that lic owed no debts at the time of his death. 

3. Lusliand’s distributive interest in wife's estate —On the death of the wife, 
intestate, having a statutory separate estate (Code of 1876, § 2714), the hus- 
baud is entitled to one halt of the personalty. 


AppEAL from the Chancery Court of Macon. 

Heard before the Hon. N. 8. Granam. 

The bill in this case was filed on the 4th January, 1875, by 
William G. Brown and others, only children of Elizabeth 
Brown (afterwards Gunn), deceased, the infants suing by 
their next friend, George W. Gunn, who was the father of one, 
and the step-father of the others; against the administrator 
and keirs-at-law of Henry H. Grimes, deceased. Its object 
was to recover a legacy, which had been bequeathed to the 
complainants’ mother, then Elizabeth Moore, by the will of 
B. M. Adams, deceased, who was her aunt; to enforce it as 
a trust or charge upon a tract of land, which said testatrix 
had devised to said Henry H. Grimes, since deceased, and 
which was in the possession of the defendants, his children 
and heirs ; and to set aside a receipt and release which the 
complainants’ mother had executed to said Henry H. Grimes, 
for and on account of the legacy. The will of said testatrix 
was duly admitted to probate in said county of Macon, where 
she lived and died, on the 11th June, 1860; and a copy of it 
was made an exhibit to the bill. By the 3d clause of her 
will, said testatrix bequeathed to her niece, Elizabeth Moore, 
several slaves, all her household and kitchen furniture, “and 
one-third of the valuation of the lands hereinafter devised to 
my brother, Henry H. Grimes ;” and by the 5th clause, she 
devised to said Henry H. Grimes a tract of land containing 
about fourteen hundred acres, adding to the devise these 
words: “The said lands are herein devised to the said 
Henry H. Grimes with the incumbrance of the purchase- 
money for the same which may remain unpaid at my death, 
and which it is my will and desire shall be paid out of the 
said land; and subject to the further incumbrance, also, that 
the said Henry H. Grimes shall pay one-third of the valua- 
tion of said lands to the said Elizabeth Moore.” 

According to the allegations of the bill, Elizabeth Moore 
was married in March, 1856, after the execution of said will, 
but before the death of the testatrix, to James F. Brown, by 
whom she had several children, and who died in June, 1863. 
At the death of the testatrix, the tract of land was worth at 
least $12,000, and it was appraised by commissioners, some 
time afterwards, at $10,980. In January, 1863, Henry H. 


VoL. Lx. 
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Grimes paid to Mrs. Elizabeth Brown $2,296.66, on account 
of her legacy which was charged on the land; and she gave 
him a receipt, or release, which specified that it was in full 
satisfaction of the one-third of the valuation of the land ; but 
the bill alleged that this recerpt, or release, was procured by 
misrepresentations on the part of said Grimes, in whom Mrs. 
Brown reposed great confidence; and also insisted that it 
was void, because Mrs. Brown’s husband was not a party to 
it, and was in fact ignorant of the transaction. In Decem- 
ber, 1864, Mrs. Brown married George W. Gunn, by whom 
she afterwards had one child; and she died, intestate, in 
November, 1869, leaving the complainants her only heirs and 
the distributees of her estate. No administration was ever 
granted on her estate, “and she left no debts to pay, or de- 
mands outstanding.” She never discovered the alleged 
errors or mistakes in her settlement with said Grimes, and 
the complainants were first informed as to said errors and 
mistakes a short time before their bill was filed. Henry H. 
Grimes died, intestate, in February, 1872, still owning said 
tract of land; and his estate was duly declared insolvent. 
The bill prayed that an account might be taken of the value 
of the land, and the one-third thereof to which the com- 
plainants might, be entitled; that the amount found due to 
them, with interest thereon, might be declared a lien and 
charge on the land; that the said release might be set aside, 
annulled, and cancelled ; and the general prayer was added, 
for other and further relief. 

The opinion of this court renders it unnecessary to notice 
the answers or the evidence. On final hearing, on pleadings 
and proof, the chancellor dismissed the bill, but without de- 
livering any opinion, or stating any reasons for his decree ; 
and his decree is now assigned as error. 


Gro. W. Gunn, and W. C. McIver, for appellants. 
ABERCROMBIE & GRAHAM, contra. 


STONE, J.—The legacy to Elizabeth Brown, subsequent- 
ly Gunn, is purely pecuniary in its character; and the fact 
that it was made a charge on land does not change its char- 
acter as a pecuniary legacy. Being a legacy payable in 
money, when Mrs. Gunn died, intestate, as it is averred, the 
title and legal right to claim it vested in her administrator, 
afterwards to be appointed. It did not descend to her chil- 
dren as heirs. They could only claim through a personal 
representative ; and claiming in that capacity, they would be 
met by the claim and right of their mother’s surviving hus- 
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band, to one half her personal estate, under the statute of 
distributions. The mother was married in 1864, to her last 
husband, and died in 1869, intestate. There is no averment 
of a marriage contract between intestate and Mr. Gunn, her 
last husband, and no averment that he has been divested, in 
any manner, of control over her estate. —Code of 1876, § 2714; 
1 Brickell’s Dig. 567, $$ 64, 66; McConico v. Cannon, 25 Ala. 
462; Plunkett v. Kelly, 22 Ala. 655; Varner v. Young, Decem- 
ber term, 1876. This principle, or this case, is not at all 
affected by the rulings in Brashear v. Williams, 10 Ala. 650; 
Marshall v. Crow, 29 Ala. 178; Anderson v. Anderson, 37 Ala. 
683; Perryman v. Greer, 39 Ala. 133; Bethea v. McCall, 
5 Ala. 308; Vanderveer v. Alston, 16 Ala. 694. 

The bill in the present case was dismissed by the chan- 
cellor. He stated no ground on which he based his decree. 
We find the fatal defect noted above, and, without consider- 
ing any other question, we feel it our duty to affirm the de- 
cree of the chancellor. 

Decree accordingly. 


Ex parte Lyon. 
Application for Prohibition to Chancery Court. 


1. Appointment of special administrator ad litem.—When it is necessary that 
the estate of a deceased person shall be represented in any proceeding peuding 
in the Probate or Chancery Court, the court is authorized by statute (Code 
of 1876, § 2625) to appoint a special administrator ad litem, either when the 
estate has no personal representative, or when its acting representative has a 
personal interest adverse to the estate ; but, when there is an acting adminis- 
trator in chief, who is a party to the suit in his representative character, the 
court cannot appoint an administrator ad litem, and render a decree in his 
favor, against the administrator in chief in his representative character. 

2. When appeal lies from chancery decree. —A decree in a chancery cause, in 
favor of a special administrator ad litem, against the administrator in chief, 
each in his representative capacity, is a decree in favor of the estate, against 
the estate : isa nullity, there being no adverse interests or parties, and no 
appeal lies from it. 

3. When prohibition lies.—A prohibition will be awarded by this court, to 
vacate and prevent the enforcement of a final decree in chancery which is a 
nullity, and from which, on account of the entire absence of adverse parties 
and interests, no appeal will lie. 

4. Same; when peremptory.—On application to this court for a prohibition, 
the offleer against whom it is asked being duly notified, and the whole cause 
being fully presented and argned on both sides, a peremptory writ will be 
awarded in the first instance, without a rule nisi 

5. _Costs.—The costs of the application in this case were adjudged against 
the plaintiff in the decree ordered to be vacated, who was a special adminis- 
trator, and who was left to pursue whatever remedy he might have against the 
estate in another proceeding. 

Von. Lx 
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AppLicaTION by petition by Francis S. Lyon, as adminis- 
trator of the estate of Edwin A. Glover, deceased, for a writ 
of prohibition from this court to the Chancery Court of 
Marengo, to vacate and annul a decree rendered by that court 
at its June term, 1877, Hon.'A. W. Ditiarp presiding as 
chancellor, in a certain cause then pending in said court, 
wherein Thomas J. Foster, as special administrator of the 
estate of said Edwin A. Glover, was complainant, and said 
F. S. Lyon and others were defendants. The petition alleged 
these facts: 1. That Thomas J. Foster was appointed by 
the Probate Court of Marengo, on the 19th October, 1875, 
special administrator of the estate of said E. A. Glover, de- 
ceased; and on the 26th October, 1875, as such special ad- 
ministrator, he filed a bill in the Chancery Court of Marengo, 
against the Briarfield Iron Works Company, F. 8. Lyon indi- 
vidually, B. W. Whitfield and others; a copy of which bill, with 
all the proceedings had thereon, was made an exhibit to the 
petition. 2. That on the 2d November, 1875, general letters 
of administration on the estate of said Glover, with the will 
annexed, were granted to the petitioner, F. 8. Lyon, by said 
Probate Court of Marengo; and on appeal to this court, 
from that decree, by one Pearson J. Glover, the decree of the 
Probate Court was affirmed, on the 30th March, 1876, after 
striking out the word “forthwith” as used in said decree ; 
and the petitioner thereupon entered on the duties of 
the office of administrator with the will annexed, and 
continued to discharge them up to the filing of his 
petition in this case. 3. That he refused to be made a com- 
plainant in said pending chancery suit in his representative 
character, “or to further prosecute said suit, or in any way 
to countenance the same in his representative capacity, being 
satisfied that it was not really instituted in the interest of 
said estate ; and he never became a party to said suit as such 
administrator.” 4. That on the 6th April, 1877, the chan- 
cellor rendered a decree in said cause, reciting therein that 
said cause had been submitted at the November term, 1876, 
by said Foster as special administrator, and petitioner as 
administrator in chief, for a decree in vacation on the single 
question of costs; decreeing that said Foster was entitled to 
costs, and a reasonable solicitor’s fee, and the receiver in the 
cause was also entitled to his expenses and reasonable com- 
pensation, to be paid out of the assets of said Glover's estate 
in the hands of petitioner as such administrator ; and ap- 
pointing H. A. Woolf as special master to ascertain and report 
as to such costs and expenses. But the petitioner alleged 
that he “never at any time submitted said cause to the court, 
on the question whether the costs of the suit should be 
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decreed to be paid by him in his representative capacity, 
but at all times protested that he was nota party to the suit 
as such administrator, and that no decree could be rendered 
against him.” 5. That the special register executed the 
order of reference in the cause, the petitioner declining to 
appear before him, and made his report to the chancellor on 
the 18th June, 1877; and the chancellor thereupon rendered 
the following decree : 

“In this cause, the report of the special register, H. A. 
Woolf, having been filed and received ; and it appearing that 
said report is made in conformity to the former orders and 
directions of this court, and has laid over one entire day 
after being read ; and there being no exceptions filed thereto; 
and it further appearing that said F. S. Lyon, administrator 
in chief of said Edwin A. Glover, had due notice of the time 
and place of executing said reference; it is now ordered, 
decreed, and adjudged by the court, that said report be in all 
things confirmed and recorded. It is ordered, decreed, and 
adjudged by the court, that the estate of Edwin Glover, de- 
ceased, in the hands of F. 8. Lyon, administrator as afore- 
said, whether the same be real, personal, or mixed, is justly 
liable for the payment of the several sums reported by said 
special register to be due, and that said sums so reported be, 
and they are hereby, declared to constitute a lien upon the 
assets of said Glover’s estate, now in the hands of his per- 
sonal representative, F. S. Lyon. It is ordered, decreed, and 
adjudged by the court, that 'T. J. Foster, register, recover of 
F. 8. Lyon, administrator of Edwin Glover, deceased, the 
sum of $1,115.65, for the officers and persons named in the 
report of said special register, in the amounts reported to be 
due them respectively ; and that the receipt of said Foster 
shall operate as a full discharge of said sums to the said ad- 
ministrator of Edwin Glover. It is decreed, also, and 
adjudged by the court, that execution may issue for said sum 
of $1,115.65, together with $30, fee allowed to said special 
register, for his services in stating said account; and that 
said execution shall run in the name of T. J. Foster, register, 
to the use of the persons named in the report of said special 
register. It is further ordered by the court, that there being 
no question in the cause save that of the costs of suit, and 
no costs being taxed against the other defendants to the bill, 
it is considered by the court that said bill be dismissed, as 
to all the defendants except F. S. Lyon as administrator of 
Edwin Glover, deceased.” 

The petition further alleged that an execution was issned 
on this decree, which was returned “No property found ;’ 
and that all the persons named therein, except the special 
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register, asserted the validity of the decree, and sought to 
enforce payment of the several sums awarded to them 
respectively. The petitioner insisted that the said decree 
was void, and prayed a writ of prohibition to prevent any 
further proceedings to enforce it. The above are all the 
facts stated in the petition; but the accompanying tran- 
script, which was made an exhibit to the petition, shows 
that, on a motion for the appointment of a receiver in the 
cause by the original complainant, and a counter motion by 
Lyon as administrator to dismiss the bill, the chancellor ren- 
dered a decree on the 15th November, 1875, holding that it 
was a proper case for the appointment of an administrator 
ad litem undr the statute (Code of 1876, § 2625), and appoint- 
ing said Foster as such administrator; and he accepted the 
appointment in writing. 


W. E. & R. H. Crarxg, for the petitioner. 
Braaa & THORINGTON, contra. 


STONE, J.—It is declared in the Code of 1876 (§ 2625), 
that “In all proceedings in the Probate and Chancery 
Courts, . . . where the estate of a deceased person 
must be represented, and there is no executor nor adminis- 
trator of such estate, or the executor or administrator there- 
of is interested adversely thereto, it shall be the duty of the 
judge of the court in which such proceeding is had to ap- 
point an administrator ad litem of such estate, for the par- 
ticular proceeding, and without requiring a bond of him.” 
Section 2626: “Whenever, in such proceedings, the estate 
represented by such administrator ad litem shall be entitled 
to a decree for the recovery of money, or for the possession 
of real or personal property, such decree shall be rendered in 
favor of such administrator ad litem, for the use of such es- 
tate ; and when such decree is for the recovery of money, 
and such estate has no executor nor administrator, execution 
shall issue on such decree in favor of such administrator 
ad litem, for the use of such estate, and the amount thereof 
shall be paid, by the officer collecting it, to the judge of the 
Probate Court, or the register of the Chancery Court, or the 
officer acting as such, out of which such execution issued.” 

The administrator ad litem, in the present case, was ap- 
pointed after Mr. Lyon had been appointed administrator in 
chief of the estate of Edwin A. Glover. Hence, this is not 
a case where “there is no executor nor administrator of such 
estate.” If it can be maintained at all, then, it must rest on 
the ground, that this record presents a case where “ the ad- 
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ministrator thereof is interested adversely thereto ;” that is, 
where the personal interest of the appointed administrator 
in chief is adverse, or antagonistic, to the interest of the es- 
tate involved in the litigation. Such appointment of an ad- 
ministrator ad litem is made, and can only be made, in the 
interest of the estate—as the representative of the estate— 
against an adversary personal interest in the rightful admin- 
istrator. Hence, it is declared that, when there is a recoy- 
ery, the “ decree shall be rendered in favor of such adminis- 
trator ad litem, for the use of such estate ;’ and whatever 
recovery may be had, in such case, will be assets of the es- 
tate. It would be an anomaly in judicial proceedings, for an 
administrator ad liten to recover of the administrator in 
chief assets of the estate of which each of them was the 
personal representative, suing and being sued in their repre- 
sentative capacity, when any recovery that may be had will 
be for the use of the estate. Foster, as administrator ad 
litem of Glover, suing Lyon as administrator in chief of 
Glover, furnishes no antagonistic interests which can be the 
subject of a suit. Glover's estate can not sue Glover's es- 
tate. To a suit by an administrator ad litem, the rightful ad- 
ministrator of the same estate may be a defendant in his in- 
dividual capacity. He cannot be in his representative ca- 
pacity. 

In the present record there is a final money decree, in fa- 
vor of Foster, as administrator ad litem of Edwin A. Glover's 
estate, against Lyon, as administrator in chief of the same 
estate, to be paid out of the assets of said Glover's estate in 
said Lyon’s hands; and execution is ordered to issue for its 
collection. The present application is for a prohibition, to 
arrest the proceedings, and to prevent the enforcement of 
said decree. 

In Ex parte Greene and Graham, 29 Ala. 52, we said, the 
power to issue the writ of prohibition should never be ex- 
ercised, except in cases “ where the relator has no other ade- 
quate remedy.”—See, also, Ex parte Smith, 23 Ala. 94; 
Lx parte Walker, 25 Ala. 81. In High on Extraordinary Le- 
gal Remedies, § 770, is the following language: “ Like all 
other extraordinary remedies, prohibition is to be resorted 
to only in cases where the usual and ordinary forms of rem- 
edy are insufficient to afford redress. And it is a principle 
of universal application, and one which lies at the very 
foundation of the law of prohibition, that the jurisdiction is 
strictly confined to cases where no other remedy exists ; and 
it is always a sufficient reason for withholding the writ, that 
the party aggrieved has another and complete remedy at law.” 

We do not think Mr. Lyon, as administrator of Glover, 
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was rightly made a party defendant to this suit. He is ndt, 
in the pleadings, made a party in that capacity. It requires 
more formal proceedings than a recital in the chancellor’s 
decree, of the only words found in this record bearing on 
that question, to bring a stranger into the suit, and uphold 
a decree against him. The recital is: “This cause being 
submitted at the ————- term, ———,, by T. J. Foster, special 
administrator of Edwin Glover, and F. 8. Lyon, administra- 
tor in chief of said Glover, for decree in vacation.” Still, 
there is a decree against Mr. Lyon, as the administrator of 
Edwin A. Glover’s estate, condemning the assets in his 
hands to the payment of an ascertained sum of money, ren- 
dered in favor of Mr. Foster, and ordering an execution to 
be issued for its enforcement. This has all the attributes of 
a final decree, from which, under ordinary circumstances, an 
appeal would lie to this court.—Code uf 1876, $$ 3916, 3927. 
Will it lie in this case, and what would be the result, if the 
case should be brought here by appeal? We have shown, 
above, that Mr. Lyon was not properly made a party as ad- 
ministrator of Glover, and, consequently, there was error in 
decreeing against the assets of Glover’s estate in his hands. 
But the decree is in favor of Mr. Foster, as administrator of 
the same estate. .An appeal by Mr. Lyon, and assignments 
of error, would necessarily be in his representative capacity, 
against Mr. Foster, in his representative capacity; an ap- 
peal by Glover's estate, to obtain the reversal of a decree in 
favor of Glover’s estate. This, as we said supra, presents no 
antagonistic interests—no adversary parties—and can not be 
the subject-matter of a suit. On such appeal, whether we 
affirmed or reversed the decree, we would necessarily decide 
in favor of the estate of Glover, against the estate of Glo- 
ver. The usual and ordinary forms of legal remedies can 
not reach the errors shown in this record. This, then, pre- 
sents a clear case for a writ of prohibition, and it must issue 
accordingly. 

In the present case, the chancellor and Mr. Foster have 
had reasonable notice of the time and place of making this 
application ; the whole record is before us, and the merits 
of the application have been fully argued. We, therefore, 
consider it unnecessary to award a rule nisi, before awarding 
an absolute writ—See Moore v. Randolph, 52 Ala. 530. 

It is therefore ordered, that a writ of prohibition issue to 
the Hon. A. W. Drttarp, chancellor of the Western Division 
of the State of Alabama, prohibiting him, and all the officers 
of said court, from collecting, or proceeding to collect, the 
amount of said decree, or any part thereof; and command- 
ing and enjoining him to revoke and annul, or to cause to be 
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revoked and annulled, the said decree against F.S. Lyon, as 
administrator of said estate of Edwin A. Glover, and against 
the assets of Glover’s estate in Lyon’s hands. Let the costs 
of this proceeding be adjudged against Thomas J. Foster. 
The final decree in this cause, in the court below, dismissed 
the bill against all the defendants, except Lyon, as adminis- 
trator of E. A. Glover. We have seen above that Lyon, as 
such administrator, has never been rightfully made a party 
defendant to this suit ; and by our order above, we have de- 
clared that he has never been made a party in that capacity, 
and that he cannot be so made. This leaves the present 
case with only one party of record, T. J. Foster. It is im- 
possible, in this suit, to make or execute a valid decree, that 
the costs and expenses of this chancery suit shall be paid 
out of the assets of Glover’s estate. If there is any remedy 
for fastening such charge on the estate, it must be in another 
proceeding, and probably before another.tribunal. 











INDEX. 


ACTION. 
1. 


For money paid by mistake.—When money is paid under a mistake of fact, 
an action at law is the appropriate and only remedy to recover it ; but, 
if paid under mistake of law, it cannot be recovered at all, either at law 
or in equity. —Lesslie v. Richardson, 563. 


2. For money had and received; when principal may maintain action against 


3. 


agent.—As a general rule, the principal can not maintain an action 
against his agent, for money collected and not paid over, without a pre- 
vious demand ; but this rule does not apply, where the agent denies his 
liability, or otherwise shows that a demand would have been fruitless. 
Hammett v. Brown, 498. 

Against municipal corporation, for injuries caused by defective streets or side- 
walks ; when action lies. —To render a municipal corporation liable, in a 
civil action, for special injuries caused by defective streets or side- 
walks, it is not necessary that the duty of keeping its streets and side- 
walks in repair shall be expressly enjoined by its charter, or any other 
public statute : the duty and liability arise, when the charter confers 
express power to open, improve, repair, and keep the streets, &c., in 
safe condition for travel, and additional power to raise the necessary 
funds for that purpose, by taxation or assessments; and an action lies 
in favor of a person who is injured by the neglect of this duty, when he 
did not bring the accident upon himself by his own culpable negli- 
gence, and the defect in the street or side-walk had existed, within ob- 
servation by the people generally, for such length of time as must have 
enabled it to be known.— Albrittin v. Mayor and Aldermen of Hunts- 
ville, 486. 

Action by foreign corporation ; amendment of complaint in averment of plain- 
tiff’s corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff’s corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Co. v. Llioberts, 431. 

Action on bond ; non-joinder of obligors.—Uuder the present statute (Code 
of 1876, § 2904), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and a plaintiff may, at his election, 
sue one, several, or all of the makers : in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 


. Action by partnership; statement of partners’ names.—In an action by a 


partnership, the record must show the individual names of the several 
partners ; although the statute (Code of 1876, § 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affidavit, 
and also (§ 2904) authorizes a suit against a partnership by its firm 
name.— Moore & McGee v. Burns & Co., 269. 


- Action on replevin bond.—An action at law may be maintained ona 


replevin bond, given in an action of detinue, although the bond, when 
properly indorsed and returned forfeited (Code of 1876, § 2945), has the 
force and effect of a judgment: the statutory remedy is merely cumula- 
tive.— Masterson v. Matthews, 260. 

(42) 
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8. Action on judgment ; sufficiency of complaint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the 
court by which it was rendered, the date, names of parties, and amount; 
and it is not necessary to aver that the court had jurisdiction, nor that 
the judgment remains of full force, unreversed, and unsatisfied. — Jb. 260, 

9. «ction on the case ; when landlord may maintain, against person removing 
crop.—A landlord may maiitain a special action on the case, against a 
stranger who, having notice of his statutory lien for rent (Code of 1876, 
§ 3467), carries away the crop from the leased premises, and appro- 
priates it to his own use, whereby the landlord loses bis rent; and it is 
no defense to such action, vindictive damages not being claimed, that 
the defendant did not intend to injure the landlord.—Lavender ». 
Hall, 214. 

10. Action for use and occupation, by tenant in common.—Where there has not 
been a joint letting of lands held by tenants in common, each tenant 
may maintain a separate action for his proportionate part of the amount 
due for the use and occupation.— Wood v. Montgomery, 500. 

11. Action for money had and received, by assignee of note for rent.—The as- 
signee of a note, given for the rent of land, may maintain an action for 
money had and received, against a purchaser of the tenant’s crop, who, 
having bought with knowledge of his lien, has sold the crop, and re- 
ceived the proceeds of sale.— Westmoreland & Trousdale v. Foster, 449. 


ADVERSE POSSESSION, 

1. Conveyance of land adversely held.—A conveyance of lands, which are at 
the time in the possession of a third person, holding adversely to the 
grantor, is void, and the grantee eannot recover on it in an action at 
law against such adverse hokler.— Chapman v. Holding, 522. 

2. Same.—A conveyance of lands, which are at the time in the adverse pos- 
session of a third person, under claim of ownership, though without 
color of title, is void as against the adverse holder, and the grantee 
can not recover against him in ejectment; and this principle applies to 
a voluntary conveyance by a purchaser at a sale under execution.— 
Bernstein v. Humes, 582. 


AGENCY. 


1. When principal may maintain action against agent, for money had and re- 
ceived.—As a general rule, the priucipal can not maintain an action 
against his agent, for money collected and not paid over, without a pre- 
vious demand ; but this rule does not apply, where the agent denies his 
liability, or otherwise shows that a demand would have been fruitless. 
Hammett v. Brown, 498. 

2. Authority of agent.—Authority to sell, and to canvass for the sale of sew- 
ing-machines, does not, per se, confer on the agent the power to bind 
his principal by buying or hiring a horse or mule to aid him in carry- 
ing on the business.— Howe Machine Co. v. Ashley, 496. 

3. Ratification of agent’s unauthorized act.—If the contract between the agent 
and his principal bound him to furnish a horse or mule for his own use, 
the acceptance of the profits of his services would not bind his princi- 
pal, on the doctrine of ratification, to pay for a horse purchased or hired 
by the agent on credit; and if the rule did apply in such case, a ratifi- 
cation by the principal could not be presumed, unless he had knowl- 
edge of the source and circumstances under which the money was 
earned by the agent.—Jb. 496. 


ALIENS. 


1. Alien enemu.—To bring a case within the rule as to alien enemies, the two 
parties to the contract must, at the time, be under the dominion of dif- 
ferent and opposing flags. —Acklen’s Adm’r v. Hickman, 568. 
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AMENDMENT. 
1. Action by foreign corporation ; amendment of complaint in averment of plain- 


tiffs corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff's corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Co. v. Roberts, 431. ' 


2. Amendment of sheriffs deed, in description of land.—When a sheriff, by 


mistake, in advertising lands for sale under an execution, or order of 
sale from the Circuit Court, misdescribes a portion of the tract, as by 
inserting the north-east instead of the south-east quarter of the section, 
and the mistake is carried into his deed to the purchaser; he may, by 
leave of the court, pending an action by the purchaser against the de- 
fendant in execution for the lands, correct the erroneous description in 
the deed; and when the amendment is thus made under the order of the 
court, and in its presence, it relates back to the date of the deed, and 
entitles the plaintiff to a recovery.— Ridgway & Wife v. Glover, 181. 


3. Amendment of petition for sale of lands by administrator.—When a sale of 


lands by an administrator, under a decree of the Probate Court, is col- 
laterally attacked, and the record shows that two petitions were filed, 
one will be considered as an amendment of the other, in order to sus- 
tain the jurisdiction of the court.—Arneti v. Bailey, 435. 


APPEAL. See Error anp APPEAL, 


ARBITRATION AND AWARD. 


1. 


i) 


Statutory provisions as to arbitrations and awards.—Statutory provisions, 
prescribing the mode of submission to arbitration, and the requisites 
of an award, are not in abrogation of the common law, unless expressly 
so declared.— Brewer v. Bain, 153. 


. Submission of “matters in controversy;” what is included.—Under a general 


submission of ‘‘the matters in controversy” between the parties, with- 
out any further description, if the parties appear before the arbitrators, 
and submit their partnership accounts and transactions, this renders 
certain and definite the subject-matter of the submission, and the award 
will be referred to it —Jb. 153. 


. Conclusiveness of award.—An award, valid on its face, may, like a judg- 


ment or decree, be pleaded in bar of a subsequent suit founded on the 
same claim or demand, and can not be collaterally impeached: if the 
plaintiff assails its validity, on account of extrinsic facts, he must 
amend his bill, and state specifically the facts on which he relies to 
avoid it.—Jb. 153. 


. Execution of submission; ratification of unauthorized signature.—A person 


who did not himself sign the submission, but whose name was signed 
by another jointly with his own, and who appeared before the arbitra- 
tors, and entered into the arbitration without objection, thereby ratified 
the signature, if it was unauthorized, and is bound by the award.—Jb. 
Who must make award.—-Under a submission to two persons named as 
arbitrators, ‘they to choose a third man, and their award to be final,” 
an award rendered by the two only, without calling in a third, would 
be void; but, if the matters submitted relate only to personal prop- 
erty, the terms of the submission may be modified by parol; and if 
the parties appear before the two arbitrators, and agree to dispense 
with the selection of a third person, an award may be rendered by 
the two only.—J/b. 153. 


. Certainty and finality of award.—An award must be certain, and must dis- 


pose of all the matters submitted; but, under a general submission of 
“the matters in controversy” between the parties, an award of a speci- 
fied sum of money, as due from one to the other, is sufficient on its face; 
and if the matters actually submitted were certain partnership transac- 
tions between the parties, such an award can not be collaterally im- 
peached, on the ground that it does not decide how the outstanding 
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ARBITRATION AND AWARD— Continued. 


partnership debts are to be paid, or make any disposition of the part- 
nership property received by one partner in excess of that received by 
the other, in the absence of appropriate allegations and proof that these 
matters were brought before the arbitrators. — Jb. 155. 

7. When award will be set aside, as unconscionable, or oppressive. —That an 
award is unconscionable, or oppressive, may be a good ground for set- 
ting it aside in equity, at the suit of the losing party, when he is free 
from all fault or negligence in the matter; but he can not complain 
that it works him a wrong or injury, when he failed to adduce before 
the arbitrators the evidence on which he relies to show such wrong or 
injury.—Jb. 153. 

8. When award will be set aside, on account of error in law.—Errors of law, 
committed by arbitrators, will not vitiate an award, unless it appears 
that they intended to be governed by the law, and were mistaken in the 
application of well established principles.— Jb. 153. 


ATTACHMENT. 


1, Notice of attachment; shown by execution of replecy bond.—The execution 
of a replevy boud by the defendant, in an attachment case, is an ad- 
mission of notice, and is sufficient to sustain a judgment by default at 
the first term (Code of 1876, § 3223), if executed twenty days before the 
commencement of the term.— Peebles v. Weir, 413. 

2. Levy of atlachment ; by whom made.—An attachment, issued by a justice 
ot the peace, and returnable to the Circuit Court, must be levied by the 
sheriff : a levy by a constable, or a special constable, is void.—J/). 413. 

3. Judgment by default; what will sustain —The executioa of a replevy bond 
by the defendant, in an attachment case, is safficient to sustain a judg- 
ment by default, although the levy of the attachment is void, and there 
was no personal service of process.—/b. 413. 

4. Attuchment for rent.—An attachment for rent, xt the suit of the landlord, 
should be issued against the tenant’s crop only, and not against his 
estate generally; but, if issued against his estate generally, though it 
would be abated on plea, it is only irregular, and not absolutely void, 
and may properly be levied on his crop.— Ellis v. Murtin, 394. 

5. What defects are not available to claimant.—On the trial of a statutory 
claim suit, the claimant can not take advantage of defects mm the attach- 
ment, or other process, which do not render;it absolutely void,—J). 394. 

6. When landlord may sue out attachment aqainst tenant’s crop.—The statute 
gives a landlord the right to sue out an attachment against the crop of 
his tenant, in two cases: Ist, ‘“‘when the tenant is about to remove the 
crop from the premises without paying the rent;’ 2d, ‘‘wheu he has 
removed it, or any portion thereof, without the consent of the landlord” 
(R. C. §§ 2961-63). When the crop has been removed by the tenant, 
without the consent of the landlord, and without paying the rent, the 
intent of the tenant in removing it, and the distance from the demised 
premises to which it is removed, are 1mmaterial inquiries, even though 
it be carried to other adjacent lands belonging to the landlord.—Mas- 
lerson v. Bentley, 520. 

7. Landlord's lien, and attachment against tenant's crop; distinguished from 
distress for rent at common luw.—The landlord’s statutory lien on his 
tenant’s crop, with the remedy by attachment given for its enforcement 
(Rev. Code, §§ 2961-63), unlike the right to distrain for rent at com- 
mon law, does not cease at the expiration of the term, and is not im- 
paired by the removal uf the crop from the premises, but continues un- 
til the crop passes into the possession ot a purchaser without notice. 
Lomax v. LeGrand & Co. 537. 

8. Garnishment against mortgagee.—A second mortgagee can not, by a gar- 
nishment against the first mortgagee, as the debtor of the mortgagor, 
reach and subject rents and profits received by the garnishee in excess 
of his debt.— Toomer, Sykes & Billups vr. Randolph, 356. 
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ATTORNEYS. 


1. Privileged communications to attorney.—When an attorney is employed to 
devise and consummate a plan, by which the husband may secure lands 
to the wife in payment of an admitted indebtedness, and is afterwards 
employed by the wife to file a bill for the specific performance of the 
executory contract agreed on, he can not testify as a witness, at the 
instance of a subsequent purchaser from the husband, against the objec- 
tion of the husband and wife, that a mistake was made in the descrip- 
tion of the lands conveyed. —blunt v. strong, 572. 


BAIL. 


1. Order for bail, on petition for habeas corpus. — When an application for bail 
is made to a circuit judge in vacation, ‘*he may fix the amount of bail 
required, and authorize the sheriff to take bail accordingly” (Code of 
1876, § 4849); and on application for habeas corpus, by a person arrested 
under a capias after indictment found for murder, praying to be admit- 
ted to bail, presented to a circuit judge while holding court in another 
county of his circuit, accompanied with the written consent of the 
solicitor that he be admitted to bail in a specified sum, an order direct- 
ing the sheriff to discharge him, on his giving bond with surety in the 
sum named, will be held valid under this statute, although granted 
without any return to the writ, or any hearing under it, and without 
the presence of the prisoner; and a recognizance taken by the sheriff, 
pursuant to its terms, will also be held valid.— Callahan v. The State, 65. 


BANKRUPTCY. 


1, When assignee must intervene in attachment suit.—If goods are fraudulently 
transferred by a debtor, in anticipation of bankruptcy, and are omitted 
from his schedules, the title of the frandulent grantee becomes perfect, 
as against the assignee in bankruptcy, or a trustee appointed by the 
creditors, unless the latter asserts his claim within two years, as required 
by the second section of the bankrupt law; and if a creditor attaches 
them in the hands of the fraudulent grantee, and pursues them through 
a protracted and expensive litigation for three or four years, without 
any intervention or claim on the part of the assignee or trustee, the 
latter can not then have the attachment dissolved, because it was sued 
out within four months before the commencement of proceedings in 
bankruptcy, and claim the goods, or their proceeds, as part of the bank- 
rupt’s estate,—Jacobson & Co.’s Assignees v. Sims, Harrison & Co. 185. 

2. Effect of bankruptey on execution lien.—The lien of an execution creditor, 
whose judgment was rendered before the defendant obtained a discharge 
in bankruptcy, though no execution was then in the hands of the sheriff, 
is not destroyed by the bankruptcy, and may be enforced by an alias.— 
Sheffey v. Davis, 548, 

3. Sale of lands by assignee in bankruptey.—When the title to lands surren- 
dered by a bankrupt is in litigation. and the assignee has not acquired 
possession, he can not sell them without an order of the court of bank- 
ruptcy, made on his petition, after notice to the parties claiming ad- 
versely; and a sale by him, without such an order, is a nullity. —Shaw 
& Cox v. Lindsey, 344. 


BASTARDY. 


1. Bond for appearance in court.—The statutory bond required by the jus- 
tice of the peace, before whom proceedings in bastardy are instituted 
(Code of 1876, § 4072), is only intended to secure the defendant's ap- 
pearance in court to answer the charge, and, having served its purpose 
when he has appeared, he can not then be heard to question its suffi- 
ciency; nor is the bond invalid, because it does not particularly de- 
scribe or identify the case (§ 4853), when the affidavit and warrant, 
returned with it, show to what particular case it applies. —Jlunna v. 
The State, 100. 
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2. Examination of complainant by justice.— When a bond has been taken by 
the justice, conditioned for the defendant's appearance in court to 
answer the charge, as required by the statute, and the bond is returned 
and filed in the court, this is sufficient to show that the necessary pre- 
liminary examination was had before him, and to confer jurisdiction 
on the court to proceed with the case.—J/b. 100. 

8. Infancy of female complainant.—Although the proceeding is instituted by 
the affidavit of the mother, and costs may be adjudged against her, if a 
verdict is found for the defendant; yet, the prosecution being conducted 
in the name of the State as plaintiff, the infancy of the mother is imma- 
terial, and does not render necessary the interposition of a next friend 
for her.—Jb. 100. 


BAWDY HOUSES. See Cromnat Law, 5-7. 


BILL OF EXCEPTIONS. 


1. General exception to charge.—A general exception to an entire affirmative 
charge, consisting of several distinct propositions, can not be sus- 
tained, unless every part of the charge is erroneous.— Bernstein v. 
Humes, 582. 

2. Sufficiency of exception.—When the bill of exceptions, after setting out o 
charge given by the court, adds, ‘‘and the defendant objected,” this 
sufficiently shows an exception to the charge,— Howe Machine Company 
v. Ashley, 496. 

3. Same.—When the bill of exceptions states that ‘‘the court gave the jury 
in charge, against the objection of the defendant, the following instruc- 
tions” as to the form of their verdict, it is doubtful whether this shows 
a sufficient exception; and if sufficient, it is to the instructions as a 
whole, and can not be sustained, if any part is correct. —Chapman v. 
Holding, 523. 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Comprdation of time, on bill payable ninety days after date.—A bill of ex- 
change, dated the 13th October, and payable ninety days after date, 
falls due on the 11th January next, and is properly protested on the 
14th January.— Bradley v. Northern Bank of Alabama, 252. 

2. Notary’s seal to protest.—In this case, “looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct circular 
outline impression of a seal, with an indented inner edge, or rim, and 
within this a number of stars in a circular row, and between them and 
the edge the legend, ‘ Notary Public, New Orleans, La.’,—this, with the 
signatures,” the courts holds, ‘is sufficient to establish the authenticity 
of the protest, in the absence of all evidence to create any suspicion of 
its genuineness ”"—/b. 252. 

3. Notary’s certificate of presentment, demand, non-payment, and notice.—The 
statute which makes a notary’s certificate “of the presentment for accept- 
ance, or demand of payment, or protest for non-acceptance or non pay- 
ment, of any instrument governed by the commercial law,” etc., ‘‘evi- 
dence of the facts contained in such certificate” (Rev. Code, § 1089 ; 
Code of 1876, § 1336), although improperly placed in the chapter which 
relates to the appointment, etc., of notaries public in this State, equally 
applies to the certificates of foreign notaries, when offered in evidence 
in the courts of Alabama.—Jb. 252. 

4. Presentment.—The certificate of a notary, stating that he presented the 
bill ‘‘at the office of the drawees, to Mr. M., a competent clerk, no 
member of the firm being therein, and, demanding payment, was an- 
swered it could not be paid,” shows a sufficient presentment. — 1b. 

5. Notice of protest.—Notice of the protest of a bill of exchange, deposited in 
the post-office of the city or town in which the indorser resides, and in 
which the bill is payable and protested, is sufficient to charge him, 
unless it is shown that the holder also resided there.—Sheltcn v, Car- 
penter, 201. 

















INDEX. 663 


BILLS OF EXCHANGE AND PROMISSORY NOTES— Continued. 


6. Transfer of note by executor ; payment to him in Confederate treasury-notes. 
An executor, or administrator, has power to transfer a promissory note, 
assets of the estate, in payment of a debt due from the decedent; and it 
was also within his power, having sold property of the estate during the 
late war, to receive payment of the purchaser’s note, before its 
maturity, in treasury-notes of the Confederate States.—Jb. 201. 
7. Assignment of note by administrator.—A promissory note, payable to an 
administrator, assets of his intestate’s estate, may be transferred or 
assigned by him without an order of court; and in the absence of fraud, 
or collusion between the administrator and the assignee, the transfer 
cannot be impeached by the beneficiaries of the estate, when the 
assignee attempts to foreclose a mortgage given to secure the note. 
Nelson v. Stollenwerck, 140. 
Transfer of note by delivery. —When a promissory note is transferred by 
delivery merely, without indorsement, the Jaw implies an obligation, on 
the part of the transferror, to answer for the genuineness of the note, 
and his own authority to transfer it; but, as a general rule, he incurs 
no other liability by such transfer, and his connection with the note as 
a party ceases. — Bankhead v. Owen, 457. 
9. Same.—The transfer of a promissory note, given for the purchase-money 
of land, by delivery merely, without recourse on the vendor, or liability 
on his part, does not carry with it the right to enforce the vendor’s lien 
on the land.—-1b. 457. 
10. Assignment of note given for rent.—The landlord's statutory lien on his 
tenant’s crop, for the rent of the current year (Code of 1876, §§ 3467 
et seq.), exists independent of the remedy by attachment given to enforce 
it, and passes by an assignment of the note.— Westmoreland & Trous- 
dule v. Foster, 448. 
11. Same ; assignee’s remedies.—The assignee of a note, given for the rent of 
land, may maintain an action for money had and received, against a 
purchaser of the tenant’s crop, who, having bought with knowledge of 
his lien, has sold the crop, and received the proceeds of sale; and he 
may also maintain a bill in equity against such purchaser, notwith- 
standing his remedy at law.—Jb. 448. 
Same ; rights of reversioner and assignee.—If, before the maturity of the 
note given for the rent, the reversion of the freehold has passed to 
another, the rent also passes to him, as au incident of the reversion, 
notwithstanding the assignment of the note.—Jb. 448. 
13. Note payable to husband, ‘‘ trustee,” &c.—When a note is taken by the hus- 
band payable to himself, with the words added, ‘trustee for Mrs. 8. 
J. F.,” his wife, the superadded words are mere descriptio persone, and 
are not sufficient to show that the note belongs to his wife.—Jb. 448. 

14. Transfer of note given for rent of wife's lands.—A promissory note, 
given for the rent of the wife’s lands, and payable to the husband, be- 
longs to him, and may be transferred by him without the signature or 
concurrence of his wife.—Jb. 448. 

f 15. Payment of note ; when valid against assignee.—A payment of a promissory 
note to the payee, made before maturity, but after the note has been 
assigned for valuable consideration, or made after maturity, but with 
notice or knowledge of the assignment, is not available as against the 
assignee.— Barbour & Son v. Wash. F. & M. Insurance Co. 433. 


BONDS. 


1, Action on bond; non-joinder of obligors.—Under the present statute (Code 
of 1876, § 2904), as under the act of 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and a plaintiff may, at his election, 
sue one, several, or all of the obligors: in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 

2. Official bond of register in chancery ; liability of sureties for moneys collected 
by him as custodian, or special receiver.—Under our practice and laws, 
the duties which, in England, pertained to masters and registrars in 


@ 
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chancery, are blended, and devolved on the register, and he is the 
proper person to be appointed the custodian, or special receiver, of a 
fund or choses in action in court; and for moneys received by him in 
that capacity, and not accounted for, the sureties on his official bond as 
register are responsible. — Coleman v. Ormond, 328. 

3. Action on replevin bond.—An action at law may be maintained on a re- 
plevin bond, given in an action of detinue, although the bond, when 
properly indorsed and returned forfeited (Code of 1876, § 2945), has the 
force and effect of a judgment : the statutory remedy is merely cumula- 
tive. — Masterson v. Matthews, 260. 

4, Notice of attachment ; shown by execution of replevy bond.—The execution 
ot areplevy bond by the defendant, in an attachment case, is an ad- 
mission of notice, and is sufficient to sustain a judgment by default at 
the first term (Code of 1876, § 3323), if executed twenty days before the 
commencement of the term.—Peebles v. Weir, 413. 

5. Bastardy; bond for appearance in court.—The statutory bond required by 
the justice of the peace, before whom proceedings in bastardy are in- 
stituted (Code of 1576, § 4072), is only intended to secure the defend- 
ant’s appearance in court to answer the charge, and, having served its 
purpose when he has appeared, he can not then be heard to question its 
sufficiency; nor is the bond invalid, because it does not particularly 
describe or identify the case (§ 4853), when the affidavit and warrant, 
returned with 1t, show to what particular case it applies.—J/anna v. 
The Stale, 100. 


BURGLARY. See Croat Law, 8-9. 
CANCELLATION OF DEEDS. See Cuancery, 3, 4, 5. 
CERTIORARI. 

1. When certiorari lies on justice's judgment.—When a cause is removed from 
a justice’s court by certiorari, it should not be dismissed, because the 
right of appeal was not lost when the certivrari was sued out : the policy 
of the statutes is to secure a trial on the merits, whether the cause is 
brought up by appeal or certiorari.— Washington v. Parker, 447. 

2. When writ lies to probate judge, and in whose favor.—When an election is 
contested, without authority of law, before a probate judge, and is by 
him held void, a certiorari lies from the Cireuit Court to remove and 
vacate the proceedings; and the writ may be sued out by persons who 


were made defendants to the proceeding before the probate judge. 
Clarke & Daviney v. Jack, 271. 


I, JURISDICTION AND GENERAL PRiNcieLeEs, 
’ 


1. Award ; when set aside, as unconscionable, or oppressive. —That an award 
is unconscionable, or oppressive, may be good ground for setting it 
aside in equity, at the suit of the losing party, when he is free from all 
fault or negligence in the matter; but he cannot complain that it works 
him a wrong or injury, when he failed to adduce before the arbitrators 
the evidence on which he relies to show such wrong or injury. 
Brewer v. Bain, 153. 

2. Sume; when set aside, on account of error in luc.—Errors of law, com- 
mitted by arbitrators, will not vitiate an award, unless it appears that 
they intended to be governed by the law, and were mistaken in the ap- 
plication of well established principles. —Jb. 153. 

Cancellation of mortgage, on ground of fraud.—If a creditor procures the 
execution by his debtor of a mortgage for past advances, by promising 
to make additional advances during the current year, the breach of this 
agreement on his part, although it might support an action at law, or a 
plea of set-off to the extent of the injury actually sustained, will not 
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support a bill in equity for the cancellation of the mortgage on the 
ground of fraud.—Johnson v. Murphy, Agnew & Co., 288. 

Cloud on title ; what conveyance is.—As to a mortgage on lands, to which 
are signed the names of four persons to whom they belonged as joint 
tenants, or tenants in common, and a certificate of acknowledgment in 
proper form is appended, while the names were in fact all signed by one 
of them only, without written authority from the others, the court is 
‘not prepared to say it does not create such a cloud on the title as that 
equity would entertain a bill to remove it,” at the suit of the proper 
parties; but the defense could also be made by them at law.—Jb. 288. 


. Cancellation of deed as cloud on title—A bill in equity tor the cancellation 


of a deed, as a cloud on the title to lands, can not be maintained by a 
person who is not in possession. — Arnett v. Bailey, 435. 


. Cloud on title to homestead ; when equity will renove.—A court of equity will 


entertain a bill to remove a cloud from the title to 2 homestead exemption, 
as against a purchaser at execution sale, when the owner of the home- 
stead is in possession, and can not test his title by anaction at law; but 
this principle has no application, where the purchaser at execution sale 
has already brought an action at law, and has recovered a judgment in 
ejectment for the lands claimed. —Jones v. DeGraffenreid, 145. 


. Llomestead ; when asserted or defended in equity. —When a homestead ex- 


emption has been legally claimed and allotted, the title to it is legal, 
and may be asserted or defended successfully in a court of law; con- 
sequently, the owner can not come into equity to assert or protect it, 
without showing special circumstances for the interposition of equity. 
1b, 145, ( Vide infra, 15.) 

W hen creditor without lien may come into equity. —The statute which au- 
thorizes a creditor by simple contract only, without a lien, to come into 
equity to reach and subject property fraudulently conveyed by his 
debtor (Code of 1876, § 3886), applies only to property situated here, 
and has no extra-territorial operation.—Lide ». Parker's Executor, 165. 

Same ; jurisdiction of equity as to foreign lands.—A foreign creditor by 
simple contract, having no lien, can not maintain a bill in equity here, 
against the voluntary grantees of his deceased foreign debtor, to make 
them account tor foreign lands fraudulently conveyed by the debtor in 
his life-time. The powers of a court of equity to compel the perform- 
ance of its decrees in personam, although the lands involved in the 
litigation may not be within its jurisdiction, do not extend to such a 
case.—I1 b. 165. 

W hen heirs or distributees may maintain bill in equity, egainst debtors of 
estate.—The general rule is, that neither creditors, distributees, nor 
legatees can maintain a bill in equity against debtors of the estate, to 
subject the debts to the satisfaction of their demands; and if there 1s an 
exception to this general rale, where a debtor has, by fraud or misrep- 
resentation, induced the administrator to accept worthless notes and 
bonds in payment of a debt, and the administrator is insolvent, the 
complainants must show the existence of a debt which the administra- 
tor himself could recover.—Dugger v. Tayloe, 504. 

Bill of conformity by administrator ; when does not lie—An administrator 
can not maintain a bill of conformity against the creditors of the estate, 
who have obtained judgments at law against him, on the ground that 
the estate has become insolvent by reason of the depreciation in the 
value of the property generally, when it appears that, if he had exer- 
cised due diligence in the administration, the debts might have been 
paid before any depreciation occurred. — Weakley v. Gurley’s Adm’r, 399. 

Settlement of decedent's estate ; when removed into equity. —The distributees 
of a decedent's estate may, at any time before proceedings for a settle- 
ment have been commenced in the Probate Court, remove the settlement 
into the Chancery Court, without the assignment of any special reason; 
but the administrator can not file a bill for that purpose, without show- 
ing the existence of some special reason for the interposition of a court 
of equity; and the involved and complicated condition of the affairs of 

(43) 
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the estate, when caused by his own neglect and breach of daty, is not a 

sufiicient reason to support such a bill.—/b. 399. 

Seltiement of administrator's accounts, at suit of administrator de bonis non. 
An administrator de bonis non, having cited his predecessor to a settle- 
ment in the Probate Court, can not afterwards have the settlement 
transferred to the Chancery Court, under a bill filed by him for a settle- 
ment of his own administratton.—Jb, 399. 

Decedent's estate ; ereditor’s remedy against executor or adminiatrator.—The 
remedy of creditors of a testator or intestate, to enforce payment of 
their debts out of his estate, is, exclusively, in the absence of equitable 
circumstances, by action at law against the executor or administrator 
in his official character; and the same principle applies to creditors of 
another person, whose Cebts are by the will charged on the testator’s 
estate. — Harkins v. Hughes, 316. 

W hen equity will enjoin ejectment.—A court of equity will not, in the ab- 
sence of some special equity, enjoin the prosecution of an action of 
ejectment; nor will it interfere, where the title asserted by each party 
is of legal cognizance; as where the plaintiff sues to recover land which 
he claims as his homestead, and the defendant insists that his right of 
homestead exemption has been waived and forfeited. —Shaw & Cox v. 
Lindsey, 345. 

Same.—Authorities cited on the question, in what extreme cases a court 
of equity will, by injunction, stop further litigation after judgment in 
ejectment.— Jones v. Detrraffenreid, 145. 

Eyuitable relief against judgment.—An administrator, having allowed credi- 
tors to obtain judgments at law against him, can not obtain equitable 
relief against such judgments, on an averment that they were rendered 
upon ‘an agreement and understanding that no effort was to be made 
to charge him personally, or to charge the suretics upon his bond, with 
the amount of such judgments.”-— Weakley v. Gurley’s Adin’r, 399. 

Money paid under mistake ; remedy at law and in equity. —A bill in equity 
does not lie to recover money paid under a mistake, cither of fact or of 
law : if paid under a mistake of fact, an action at law is the appropriate 
and only remedy; and if under a mistake of law, it can not be recovered 
at all, either at law or in equity.—Lesslie v. Richardson, 563. 

Partition of lands in equity. —A court of equity will entertain a bill for the 
partition of lands, at the suit of one joint tenant, or tenant in common, 
who shows a clear title to an undivided interest therein.—Arneti 
Bailey, 435. 

Public officers ; jurisdiction of equity, in matter of accounts of.—A court of 
equity will not entertain a bill, at the suit of the State, against a public 
officer who has given an official bond for the performance of his 
duties—e, g., a county superintendent of education—to compel a settle- 
ment of his accounts, or the correction of errors in a settlement already 
made with the proper officer, on the ground that he is a trustee; nor on 
the ground of fraud, because, on said settlement, by fraud or collusion, 
he used vouchers which had been used on former settlements, and 
thereby procured the allowance of credits to which he was not entitled; 
nor on the ground that the accounts are complicated. The remedy at 
law is full, adequate, and exclusive. —-The Stale v. Bradshaw, 239. 

Subrogation of creditor io rights of surety, under mortgage given by prin- 
cipal debtor.—When a debtor executes a mortgage, or deed of trust, for 
the declared purpose of securing his accommodation indorsers; author- 
izing the trustee to sell the lands, if he ‘should make default in pay- 
ing said debt at maturity, and with the proceeds pay said bill of ex- 
change,” &c.; the deed enures to the benefit of the creditor, although it 
was executed without his knowledge: his acceptance of its provisions 
will be presumed, and he may enforce it against a purchaser with 
notice.— McMullen v. Neal's Adm'’r, 552. 

Same; entering satisfaction of mortgage; when purchaser is chargeable with 
notice.—When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
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it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction, or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, 
after such entry of satisfaction, is chargeable with notice of the credit- 
or’s rights under the deed.—/). 552. 

When cestui que trust can not come into equity. —When the legal title to 
lands is vested in a trustee, the cestui que trust can not maintain a bill 
in equity against an adverse holder, to recover possession, without an 
averment that the trustee refuses to sue at law.— Arnett v. Bailey, 435. 
Resignation of trustee; withdrawal of, and subsequent sale. —A trustee with 
power of sale, appointed by a deed given to secure the payment of a 
debt, having tendered his resignation to the register in chancery, as 
provided by law (Code of 1876, § 3727), may nevertheless withdraw it, 
at any time before final action has been taken on it by the register, and 
execute the power of sale conferred by the deed.—Dillard & Wife v. 
Winn, 285. 

Duty and liability of trustee.—Infallibility is not exacted of trustees: they 
form their best judgment in the light of existing facts, and, if they act 
in good faith, they are not responsible for results which could not have 
been foreseen by ordinary vigilance and prudence.—Lyon v. Foscue, 469. 
Same.—To relieve a trustee from liability for the failure to collect moneys 
which he might have collected, he must show something more than a 
simple mistake in the calculation of interest. —/b. 469. 


. Compensation of trustee.—On the facts of this case, the trustee was held 


entitled, in addition to commissions on his annual receipts and dis- 
bursements to the tenant for life, to reasonable compensation for his 
services, trouble, and risk in collecting, investing, and managing the 
trust funds during the late civil war, when the responsibilities of his 
office were greatly increased by the anomalous condition of affairs, of 
which the court takes judicial notice. —Jb. 469. 


. Nolicitor’s fees, and costs. —This heing the settlement of a trust, under a 


bill filed by the beneficiaries against the trustee, the litigation being 
protracted, and some of the contested items of account being decided 
against each party, the solicitor’s fees and the costs were equally divided 
among the trustee, the beneficiary of the life-estate, and the remainder- 
men, one third to be paid by each.—Jb. 469. 

Vendor's lien, and against whom asserted.—The principle must be regarded 
as settled in Alabama, that, in the absence of an agreement to the con- 
trary, the vendor retains a lien on the land for the unp:id purchase- 
money, although he has conveyed by absolute deed, reciting therein 
that the purchase-money has been paid; which lien will be enforced 
against all persons, except a bona fide purchaser without notice.— Bank- 
head v. Owen, 457. 

Same; when passes by transfer of nole.—The transfer of a promissory 
note, given for the purchase-money of land, by delivery merely, with- 
out recourse on the vendor, or liability on his part, does not carry with 
it the right to enforce the vendor’s lien on the land.—Jb, 457. 

Vendor's lien ; how affected by statute of limitations.—A vendor's equitable 
lien for the unpaid purchase-money of land is not lost or destroyed, 
because the statute of limitations has barred an action at law on the 
notes for the purchase-money ; and this principle applies where he has 
conveyed the land by absolute deed, taking no mortgage or other secu- 
rity, as wellas where he has retained the title, and executed only a bond 
for title. (Mannrna, J., dissenting. )— Bizzell v. Nia, 281. 

Sale of land by administrator, under probate decree; vendor's lien, as against 
sub-purchaser. —A sub-purchaser of lands sold by an administrator under 
a probate decree, who contracts with the original purchaser for a portion 
of the lands, is not a debtor of the administrator, nor of the estate: if 
the administrator or heirs attempt to subject the lands so bought by him 
to the payment of the original purchase-money, an equity at once arises 
in his favor to have the other lands first subjected; and if the heirs 
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have released the original purchaser from all liability on account of his 
purchase, with a reservation of the right to assert against the sub- 
purchaser their title to the lands bought by him, they can not assert 
against him a vendor's lien for any portion of the original purchase- 
money. —Dugger v. Tayloe, 504. 

Waiver of vendor's lien. —Where the purchaser died, not having paid the 
purchase-money, and the land was sold by his administrator under a 
decree of the Probate Court; and the vendor afterwards accepted from 
the purchaser at that sale, in satisfaction of his claim against the land, 
a draft on a third person, surrendered the note given for the purchase- 
money, and collected a part of the money on the draft in Confederate 
currency; feld, that these tacts proved a waiver and relinquishment of 
the vendor's lien.— Thames v. Caldwell et al., 644. 

Landlord's lien for rent; remedies of assignee of note.—The assignee of a 
note, given for the rent of land, may maintain an action for money had 
and received, against a purchaser of the tenant’s crop, who, haviag 
bought with knowledge of his lien, has sold the crop, and received the 
proceeds of sale; and he may also maintain a bill in equity against such 
purchaser, notwithstanding his remedy at law.— Westmoreland & Trous- 
dale v. Foster, 449. 


II. Pxresaprmsc anp Practicr. 


Misjoinder of complainants. —When several persons unite as complain- 
ants in a bill in equity, all must be entitled to relief, or none can ob- 
tain it.— Hutton v. Williams, 107; Johnson v. Murphy, Aqnew & Co, 288. 
Sufficiency of demurrer; dismissal for want of equity.—When a bill is 
wanting in equity, it may be dismissed by the court on that account, 
even though no demurrer be interposed, or be defective in the speci- 
fication of causes; and if dismissed on demurrer, though the demurrer 
be defective, this court will not reverse, unless the record shows that 
the complainant offered to remedy the defects of the bill by amend- 
ment.—Lesslie v. Richardson, 563. 

Filing demurrer after ansier.—When a demurrer is not incorporated in 
the answer, as authorized by the statute (Code of 1876, § 3783), it is 
irregular to file it afterwards without leave of the court, and, if so filed, 
it may be struck from the files on motion; but, under the liberal statute 
of amendments (§ 3791), the court would be bound, on application, to 
allow the demurrer to be incorporated in the answer at any time before 
final decree; and proceeding to a hearing on the demurrer, without 
objection, is a waiver of the irregularity.— Shaw & Cox v. Lindsey, 344. 
Cross-bill.—When a bill is filed by creditors ot a decedent’s estate, which 
has been declared insolvent, against the personal representative, and 
against persons who have purchased the lands from him, charging a 
devastavit by them, and seeking to have the lands sold for the payment 
of the purchase-money alleged to be unpaid; the widow, being made a 
defendant as a legatee under the will, can not maintain a cross-bill for 
an assignment of dower in the lands.—Shelton v. Carpenter, 201. 

W hen cross-bill must contain equity — When a cross-bill sets up matters 
in defense only of the original bill, it is not necessary that such matters 
should be of equitable cognizance, as distinguished from legal demands; 
but, when it seeks relief as to independent matters outside of the case 
made by the original bill, except by way of set-off, it must show some 
ground of equitable jurisdiction.— Winn v. Dillard, 369. 

Isgue at law.--When a question of fact arising in a chancery canse, as of 
fraud vel non in the execution of a deed, is submitted by the chancellor 
to the decision of a jury, he is not concluded by their verdict; and 
although he may approve it, and make it the basis of his decree, this 
court will not be controlled by it, when satisfied from the record that 
the jury did not arrive at a correct conclusion—that the verdict was 
formed under a misapprehension of the pleadings, or that it is plainly 
opposed to the evidence, when considered in connection with the plead- 
ings.— Marshall v. Croom, 121. 
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CHANCERY— Continued. 


41, Rules of practice, on statement of quardian’s accounts by register.—On the 
settlement of a guardian’s accounts in equity, the register should be 
directed to observe the mode of proceeding on similar settlements in 
the Probate Court, so far as practicable and consistent with the rules of 
chancery practice.—//utton v. Williams, 133. 

Power of chancellor, at subsequent term, to set aside final decree. —A chan- 
cellor has no power to set aside and vacate, at a subsequent term, of his 
own motion, a firal decree rendered at a former term, although matters 
of account in the cause are still pending under a reference to the reg- 
ister.— Ex parte Cresswell, 378. 

43. Conclusiveness of decree in chancery, affirmed on appeal.—A decree in a 
chancery cause, rendered on final hearing on pleadings and proof, as to 
the relative priority of two mortgages, having been affirmed by this 
court on appeal, the question of priority is definitely settled in the 
cause, and can not be re-opened, by petition filed in the court below by 
one of the parties, on grounds not presented on the former hearing. —- 
Marlowe & Wife v. Benagh, 323. 

44, Conclusiveness of decree on appeal.—When this court, on appeal in a 
chancery cause, partly affirms, and partly reverses the chancellor’s 
decree, and remands the cause ‘‘for further proceedings not inconsistent 
with” the opinion filed, the chancellor is concluded by the decree of this 
court, and can not in any manner change that part of his former decree 
which was here affirmed.—Lyon v. Foscue, 468. 

When appeal lies from chancery decree.—A decree ina chancery cause, 
in favor of a special administrator ad litem, againsc the administrator 
in chief, eacn in his representative capacity, is a decree in favor of the 
estate, against the estate: is a nullity, there being no adverse interests 
or parties, and no appeal lies from it.—Ex parte Lyon, 650. 


CHANGE OF VENUE. 


1. What record must show.—To sustain a judgment of conviction in a crim- 
inal case, in a county other than that in which the indictment was 
found, the record must show a valid order transferring it, made by the 
court in which the indictment was found: a written agreement, signed 
by several attorneys, and copied into the transcript, consenting to the 
transfer of causes ‘‘ which by law have to be, and which may be trans- 
ferred,” and waiving ‘‘the formal certificate of transfer of said cases,” 
is not safficient, when the record does not show that the defendant’s 
case was embraced in the agreement, and he had not been arrested 
when the agreement was made.— Goodloe v, The State, 93. 

2. Destruction of certified transcript, and how supplied.—On change of venue 
in a criminal case (Code of 1876, §§ 4914-16), if the certified transcript 
should be lost or destroyed, after it has been filed in the court to which 
the trial was removed, that court may supply the loss, and substitute 
unother transcript, on proper evidence, as in the loss or destruction of 
any other paper or record; it is not necessary that the substituted 
transcript should be made out in return to a certiorari, nor that it should 
be specially certified as the former was : if its truth is not controverted, 
and the court is satisfied of its correctness, it is sufficient.—Dunn v. 
The State, 35. 

3. Change of venue on account of incompetency of presiding judge of circuil.— 
When application for a change of venue in a criminal case, on account 
of the incompetency of the judge of the circuit to preside, is made in 
vacation, under the provisions of the act approved January 26, 1875, 
and is refused by him, on the ground that he has made arrangements 
with the judge of the adjoining circuit to preside in his place at the 
next term ; this furnishes no reason why the presiding judge at the 
next term, not being disqualified to sit in the cause, should continue it, 
_or decline to try it.--Payne v. The State, 80. 

4. Same.—The act approved January 26, 1875, entitled ‘‘An act to provide 
for a change of venue in certain cases” (Sess. Acts 1874-5, p. 231), is 
superseded and repealed by the constitutional provision on the same 
subject, contained in the 18th section of the 6th article.—Jb. 80. 
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CHARGE OF COURT TO JURY. 


i. 


=~] 


10 


11. 


13 


? 


14 


Abstract charge.—A charge requested, which is based, partly or entirely, 
on a fact of which there does not appear to have been any evidence 
whatever, is abstract, and properly refused on that account.—Glenn v. 
The State, 104. 


. Same.—To authorize a reversal on account of an abstract charge, the 


record must show that it misled the jury, to the prejudice of the ap- 
pellant.— Hammett v. Brown, 499. 

How construed.—Instructions to the jury must be construed in connection 
with the evidence ; and if, when so construed, they are correct, their 
incorrectness, as applied to a different state of facts, is not a reversible 
error.—Jb. 499. 

Charge withdrawiug evidence from jury. —A charge requested, which with- 
draws from the consideration of the jury any evidence, however weak 
or inconclusive it may be, may properly be refused.—J/b. 499. 


. Charge referring construction of deeds to jury.—It is the duty of the court 


to construe deeds, or other written instruments offered in evidence ; and 
a charge which refers their construction to the jury is erroneous— Bern- 
stein v. Humes, 582. 


. Charge misleading jury.—A charge which is indefinite, or has a tendency 


to mislead the jury, is properly refused.—Jb. 532. 


. Same.—A charge which is calculated to mislead the jury, but not other- 


wise objectionable, is not a reversible error: the party objecting to 
it should ask an explanatory charge.—McUrary’s Adm’r v. Rash’s 
Adm’r, 374. 


. Charge requiring explanation.—A charge given by the court, which asserts 


a correct proposition of law, but, under some tendencies of the evi- 
dence, requires an additional explanatory charge, is not a reversible 
error: it is the duty of the party complaining of it to ask the proper 
explanatory charge —Chapman v. Holding, 523. 

Blank forms of verdict for jury.—The practice has long prevailed of in- 
structing the jury orally, as to the proper form of verdict, and it is un- 
objectionable ; nor is it erroneous to give them blank forms in writing, 
to be used according to their finding on the facts. —Jb. 523. 

Verdict against charge of court.—That the jury, by their verdict, have dis- 
regarded the charge of the court, is not error, but is good matter for a 
motion for a new trial; and the ruling of the primary court on such 
motion is not revisable on error.—Jb. 523. 

Error without injury in charge to jury.— When the bill of exceptions shows 
that the plaintiff, on the trial below, proved a clear legal title in him- 
self, entitling him to recovery, the judgment in his tavor will not be 
reversed, because the court instructed the jury that an equitable title 
would support his action.— Wood v. Montgomery, 500. 

Charge as to sufficiency of evidence.—In a civil cause, a mere preponderance 
of evidence is not sufficient to authorize a verdict for the plaintiff, un- 
less it is suflicieat to satisfy the minds of the jury ; but a charge asked, 
asserting ‘‘that a preponderance of evidence merely, inclining the 
minds of the jury to sustain the plaintiff's claim, can not be regarded 
as sufficient,” is calculated to mislead the jury, and is properly refused. 
Acklen’s Adm’r v. Hickman, 568. 

Same.—In civil cases, where the evidence is equally balanced, the verdict 
of the jury must be against the party on whom rests the burden of 
proof ; and a mere preponderance of the evidence, when it produces a 
reasonable conviction in the minds of the jury, is sufficient to sustain 
a verdict ; but it is error to instruct the jury, as matter of law, either 
that they must find according to the preponderance of the evidence, 
or that they can not so find.— Vandeventer & Co. v. Ford & Mose- 
ley, 610. 

Charge referring legal question to jury.—A charge which refers the decision 
of a legal question to the jury—e. qg., the sufficiency of the excuse of a 
witness for failing to appear before the grand jury—is erroneous. —Drake 
v. The State, 62. 
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CODE OF ALABAMA (1876). 


$2 BD 


_— 


16. 


30. 
31. 


32. 
33. 


§ 1. Meaning of words.— Bickley v Keenan & Co., 293. 
§4 302-41. Contesting elections.—Clarke & Dawiney v. Jack, 271. 
§ 1336. aaa rcergg notary public.— Bradley v. Northern Bank of Ala- 
pama, Zoz. 
§ 1632. Who may 4g appointed overseer of public road. —Allison v. The 
State, 5 
§ 1644. Resignation of overseer of public road.— Allison v. The State, 54. 
§ 2121. Statute of frauds, as to contracts required to be in writing.— 
Locke v. Humphries, 117 ; Lavender v. Hall, 214. 
§ 2145. When witnesses to deed are necessary.— Lavender v. Hall, 214. 
y§ 2238-9. Widow’s quarantine.—Benagh v. Turrentine, 557 ; Ogbourne 
v Ogbourne’s Adm’r, 616. 
2447. Sale of lands by administrator for payment of debts.— Arnett v. 
Bailey, 435. 
) 2468. Sale ot lands by administrator for equitable division.—Dugger 
v. Tayloe, 504. 
§ 2509. Filing list of heirs by administrator.— Hutton v. Williams, 107. 
§ 2516. Proof of credits by administrator.— Hutton v. Williams, 133. 
) 2568. Filing claims against insolvent estate.—Shelion’s Adm’r v. Poul- 
son's Adm’r, 578. 
§ 2585. Contribution between creditors of insolvent estate.—S helton v. 
Carpenter, 201. 
§ 2625. Appointment of administrator ad litem.—Ex parte Lyon, 650. 
§ 2705. Wife’s statutory separate estate.—Caslleman v. Jeffries, 380. 
2707. Conveyance of wife’s separate property. — Loqwood v. Hussey, 417. 
2714. Husband’s distributive interest in wife’s estate.—Brown v. 
Grimes, 648. 
§ 2793. Proof of credits by guardian.—Tlutton v. Williams, 133. 
§ 2849. Judgment on note waiving exemption.— Brown v. Leitch, 313. 
§ 2881. Redemption of real estate.—Posey v. Pressley, 243. 
§ 2904. Action by or against partnership.—Moore & McGee v. Burns 
& Co., 269. 
§ 2942-3. Forthcoming bond in detinue.—Musterson v. Matthews, 260. 
98 2962-3. Plea of not guilty in ejectment.— Bernstein v. Humes, 582. 
§ 2969. Conclusiveness of judgment in ejectment.—dJones v. DeGraffen- 
reid, 145, 
§$ 2987, 2990. Form of pleas. -—Day v. Hucleabee, 425. 
§ 3U38. Action by partnership ; statement of partners’ names.— Moore & 
McGee v. Burns & Oo., 269. 
§ 3045. Proof of foreign statutes by printed volume.— Bradley v. North- 
ern Bank of Alabama, 252. 
§ 3058. Testimony of party as witness, in action by or against adminis- 
trator.—Smith’s Adm’r v. Bryant's Adm’r, 235 ; Metrary’s 
Adwm’r v. Rash’s Adm’r, 374, 
§§ 3161-3. Rehearing after final judgment at law.—Ze parte Wallace, 
267; Er parte Johnson & Seats, 429. 
§ 3209. Sale of equity of redemption, or perfect equity, under execu- 
§ 
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tion,— Shaw & Cow v. Lindsey, 344. 
3323. Notice of attachment.— Peebles v. Weir, 413. 
3467. Landlord’s lien, and remedies.—Lavender v. Hall, 214; Smith’s 
Adm’r v. Bryant's Adm’r, 235; Ellis v. Martin, 394; Lomax v. 
LeGrand & Uo., 537; Westmoreland & Trousdale v. Foster, 448. 
§§ 3497-3507. Partition of lands among joint owners.—Stimpson v. 
Malone & Foote, 338. 
§ 3705. Limitation of action for unlawful detainer of lands.—Posey v. 
Pressley, 243. 
§ 3727. Resignation of trustee.—Dillard & Wife v. Winn, 285. 
) 3790. Amendments in chancery.—Shaw & Cox v. Lindsey, 344. 
§ 3886. When creditor without lien may come into equity.—Lide v. 
Parker's Executor, 165. 
§§ 3918, 3925. Appeal from interlocutory chancery decree; to what term 
taken.— Winn v. Dillard, 369. 
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CODE OF ALABAMA (1876)— Continued. 


40. §§ 4071-80. Prosecution for bastardy.—J/anna v. The State, 100. 
41. ¢ 4136. Defaulting witness before grand jury.—Drake v. The State, 62. 
42. § 4137. Resisting officer in execution of process. —Jones v. T he State, 99. 
43. § 4218. Vagrancy and prostitution.— Zoney v. The State, 97. 
44. § 4295. Statutory degrees of murder.— Mitchell v. The State, 26; Wash- 
ington v. The State, 10. 
45. § 4314. Assault with intent to murder.— Meredith v. The State, 441. 
46. §4353. Removing or selling mortgaged property.—Glenn v. The 
State, 104. 
47. § 4358. Larceny of horse, cow, hog, &c., or part of outstanding crop. 
Harris v. The State, 50; Adams v. The State, 52; Lavender v. 
T he State, 60. 
48. § 4370. Obtaining money by false pretenses.—Sandy v. The State, 58. 
49. § 4419, Trespass after warning.—sSandy v. The State, 18; Daniels v. The 
State, 56. 
50. §§ 4453, 4484. Whether court or jury fix punishment.—Drake v. The 
State, 42. 
51. § 4765. Oath of petit jury.—Commander v. The State, 1; Perkins v. T he 
State, 7; Washington v. The Slate, 10; Allen v. The State, 19; 
Atkins v. The State, 45. 
§ 4784. Caption of indictment.— Overton v. The State, 73; Goodloe v. 1 he 
State, 93. 
53. § 4785. Sufficiency of indictment in statement of offense.— Glenn v. T he 
State, 104; Toney v. The State, 97; Pickett v. The State, 77; 
Horton v. The State, 72; Druke v. The State, 62; Lavender v. 
The State, 60. 
54. § 4788. Statement of time in indictment.—Atkins v. The State, 45; 
Harris v. The State, 50; Adams v. The Slate, 52. 
55. §§ 4796-7. Alternative averments in indictment.—Jorton v. The State, 
72; Pickett v. The State, 77. 
56. § 4800. Averment of ownership of stolen property.—Warris v. The 
State, 50. 
57. § 4849. Bail in criminal cases.— Callahan v. The State, 65. 
58. § 4870. Refusing to plead to indictment.—Daniels v. The State, 56. 
59. §§ 4914-16. Change of venue. —Dunn v. The State, 35. 
60. §§ 4958-68. Proceedings on petition for habeus corpus, in criminal case. 
Callahan v. The State, 65. 
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COMMON LAW. 


1. Presumption as to existence of, elsewhere. —The presumption, in which the 
courts of this State indulge, as to the existence of the common law in 
other States having the same common origin, does not apply to Texas, 
whose origin was different.— Castleman v. Jeffries, 380. 

2. Common law and English statutes ; how fur of force here.—The ancient com- 
mon law ot England, in its entirety, never prevailed here, but only such 
parts of it as were not inconsistent with our institutions and public 
policy, as adduced from statutory and constitutionaY provisions; and 
English statutes, enacted prior to the immigration of our ancestors to 
this country, prevailed to the same extent, as a part of that common 
law. — Nelson v. MeCrary, 301. 

3. Same.—The etatute of 13th Edw. 1, ch. 18, which gave a judgment credit- 
or a writ of elegit against his debtor's lands, was in force here, as a part 
of the common law, during the five years of organized government 
which preceded its re-enactment in substance by the act of 1807 (Clay's 
Digest, 199, § 1).—Jb. 301. 

4, Liability of lands for debts, at common law, and by foreign statule.—-By the 
old common law of England, lands could not be subjected by legal 
process to the payment ot simple debts; and the courts of Alabama can 
not judicially know how far this principle has beeu changed by statute 
in Mississippi.—Lide v. Parker’s Executor, 165. 
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CONFEDERATE STATES. 


1. Payment in Confederate currency, or in notes on third person.—A payment 
in Confederate currency, during the late war, on a debt payable in good 
money, can not be scaled at the instance of the creditor, and reduced 
to its real value at the time; and on the same principle, a payment in 
notes on third persons, made and received at their face value as a par- 
tial payment only, can not be freated, at the will of the debtor, asa 
payment in full, because the debt was payable in Confederate money, 
and the notes were worth in gold more than the entire debt in that cur- 
rency.—Jiill’s Adm’r v. Erwin & Jones, 341. 

2. Contracts payable in Confederate currency ; measure of recovery.—The prin- 
ciple is now firmly settled (and the court adheres to it as an equitable 
solvition of a troublesome question, though it is difficult to reconcile it 
with established principles), that the measure of recovery on contracts 
for the purchase of property, made during the late war, and understood 
to be payable in Confederate currency, is the value of the property in 
good money at the time the contract was made.—Ib. 341. 


3. Same; computation of partial payments.—In an action on a note given for 


the purchase of property during the late war, with the understanding 
that it might be paid in Confederate currency, a partial payment having 
been made in that currency, the ratio between the nominal amount of 
the note, with interest to the time of the partial payment, and the un- 
paid balance, is also the ratio between the actual value of the property 
at the time of the purchase, with interest, and the balance still due in 
good money; to which balance, thus ascertained, interest must be 
added.—J b, 341. 


4. Payment to executur in Confederate treasury-notes.—An executor or admin- 


istrator, having sold property during the late war, had power to receive 
payment of the purchaser’s note, before maturity, in treasury-notes of 
the Confederate States.—Shelton v. Carpenter, 201. 

5. Allowance to quardian for board, clothing, &c.; investment in Confederate 
bonds,—Where the guardian, instead of lending out or investing the 
funds of his ward, which were in his hands at the commencement of the 
war, and hiring out the negroes, retained and used the money for his 
own benefit, and became himself the hirer of the slaves, he can not be 
allowed, in extinguishment of the debt thus incurred, to claim credits 
for board, clothing, and tuition of his ward, at Confederate prices; nor 
had he any authority to fund such debt in Confederate bonds for his 
ward.—Hutton v. Williams, 133, 


CONFLICT OF LAWS. 


1. As to rights of property, real und personal.—Real property, as to its title, 
descent, and the forms necessary to be observed in its conveyance, is 
governed by the laws of the country in which it is situated; but per- 
sonal property follows the domicile of the owner.—(asileman v. 
Jeffries, 380. 

2. Foreign laws ; how administered here.—The acknowledged rule of comity, 
which requires that full effect shall be given by our courts to foreign 
laws, when, by change of domicile, or removal of property, the legality 
of transactions had under those laws is brought before our tribunals, is 
always subject to the fundamental condition, that the foreign law does 
= contravene the positive law or public policy of our own State. 

b. 380, 


See, also, ExuMPprions. 


CONSTITUTIONAL LAW. 


1, Local law ; preliminary notice ; recitals of legislative journals.—Although 
the constitution, by the 24th section of the 4th article, requires that 
notice shall be given of the intention to apply for the passage of a local 
luw, it does not require that the journals shall affirmatively show that 

(44) 
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CONSTITUTIONAL LAW— Continued. 


such notice was proved to have been given; consequently, when the 

journals are silent, the courts will presume, in favor of the validity of 

a local law, when signed by the presiding officer of each house, and 

approved by the governor, that proof was made of the preliminary no- 
_ tice.— Walker v. Griffith, 361. 

2. “Same.—-As to notice of the intention to apply for the passage of a local 
law, required by the 24th section of the 4th article of the constitution, 
it is not necessary for the legislative journals to show that it was given: 
the courts will presume that it was given, unless the journals affirma- 
tively show the contrary.—Clarke & Daviney v. Jack, 271. 

. Same.—An act to authorize the people of a particular county to vote on 
the question of removing the county-site, and to permanently locate the 
same according to their vote, is not a ‘‘special or local law for the ben- 
efit of individuals or a corporation,” as those terms are used in the 23d 
section of the 4th article of the constitution ; and whether the object of 
such a law can or can not be provided for by a general statute, within 
that provision of the constitution, is a question of legislative discre- 
tion, and not of judicial determination.—J>. 271. 

. Law submitting change of county-sile to vote of people—A special statute, 
authorizing the people of a particular county to vote on the question of 
removing the county-site, and providing that the same shall be perma- 
nently located according to their vote, is not an improper delegation of 
legislative powers to the people, nor violative of any constitutional pro- 
vision.—/h, 271. 

Legislative rules of proceeding in passage of bills; recitals of legislative jour- 
nalg.—Although the constitution, by the 21st section of the 4th article, 
requires that bills shall be read three times in each house on different 
days, it does not require that the journals of the two houses shall af- 
firmatively show that this was done ; nor is it necessary to the validity 
of a law that the journals should show the fact.— Walker v. Griffith, 361. 

. Act to change boundary line between counties of Blount, Walker, and Jef- 
ferson, and authorize removal of couniy-seat of Blount; constitutionality of, 
as to title and subject-matter.—The act approved February 8, 1877, enti- 
tled ‘‘An act to change the boundary line between the counties of 
Blount, Walker, and Jefferson, and to authorize the removal of the 
county-seat of Blount county” (Sess. Acts 1876-7, pp. 229-31), is not 
violative of the constitutional provision contained in the 2d section of 
the 4th article, which declares, ‘‘ Each law shall contain but one sub- 
ject, which shall be clearly expressed in its title."—Jb. 361. 

7. Private legislative act, appointing trustee to execute trust created by deed, in 
whick infants are beneficiaries.—A private statute, appointing a trustee to 
execute a trust created by deed, in which infants are interested as bene- 
ficiaries, and authorizing him to settle with the acting trustee, and to 
execute all the powers conferred by the deed on the original trustee 
(enacted at the instance of the acting trustee and most of the adult 
beneficiaries), is not an invasion of judicial power by the legislature, 
but a legitimate exercise of their own appropriate functions ; and its 
validity is not affected by the fact that, at the time of its enactment, the 
acting trustee had filed his accounts for settlement in the court by 
which he was appointed, and asked to be discharged, and proceedings 
under his petition were still pending.— Tindal v. Drake, 170. 

. Trial by jury; constitutionality of law authorizing waiver of.--The constita- 
tion of Alabama, while declaring that ‘“‘the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘in all prosecutions by in- 
dictment,” shall be entitled to a ‘‘speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an inferior court, is not unconstitutional. — Connelly 
v. The State, 89. 
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See, also, Exemptions. 
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CONTESTED ELECTIONS. 


1. Contest of election.—The act approved January 24, 1877, entitled ‘An act 


to authorize the people of Franklin county to vote on the question of 
removing the county-seat of said county, and to permanently locate the 
same ” (Sess. Acts 1876-7, pp. 185-9), makes no provision for a contest 
of the election to be held under it ; and the provisions of the general 
election law, regulating contested elections (Code of 1876, §§ 302-41), 
being confined to the election of persons to office, are not applicable to 
said election; consequently, there is no statutory provision for a contest 
of such election.—Clarke & Daviney v. Jack, 271. 


2. When certiorari lies to probate judge, and in whose favor.—When an election 


is contested, without authority of law, before a probate judge, and is by 
him held void, a certiorari lies from the Cirenit Court to remove and 
vacate the proceedings; and the writ may be sued out by persons who 
were made defendants to the proceeding before the probate judge. 
Ib. 271. 


CONTRACTS. 


1, Relevancy of evidence, as to terms of contract.—In an action to recover 


damages for the breach of a special contract, for the purchase of a 
fence ordered by plaintiffs for defendants, and which defendants refused 
to receive because it was not made altogether of iron, the fact that de- 
fendants, after their refusal to receive the fence ordered by plaintiffs, 
“actually purchased an iron fence, and the amount paid for it,” are not 
relevant and admissible evidence for defendants.— Vandeventer & Co. v. 
Ford & Moseley, 610. 


2. Contracts payable in Confederate currency ; measure of recovery —The prin- 


ciple is now firmly settled (and the court adheres to it as an equitable 
solution of a troublesome question, though it is difficult to reconcile it 
with established principles), that the measure of recovery on contracts 
for the purchase of property, made during the late war, and understood 
to be payable in Confederate currency, is the value of the property in 
good money at the time the contract was made.—Hill’s Adm’r v. Erwin 
& Jones, 341. 


CORPORATIONS. 


1, Action by foreiqn corporation ; amendment of complaint in averment of plain- 


tiff’s corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff's corporate character, the cause 
should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.—Southern Life Insurance 
Co. v. Roberts, 431. 


2, Municipal corporation; when action lies against, for injuries caused by defect- 


ive streets or side-walles.—To render a municipal corporation liable, in a 
civil action, for special injuries caused by defective streets or side- 
walks, it is not necessary that the duty of keeping its streets and side- 
walks in repair shall be expressly enjoined by its charter, or any other 
public statute : the duty and liability arise, when the charter confers 
express power to open, improve, repair, and keep the streets, &c., in 
safe condition for travel, and additional power to raise the necessary 
funds for that purpose, by taxation or assessments; and an action lies 
in favor of a person who is injured by the neglect of this duty, when he 
did not bring the accident upon himself by his own culpable negli- 
gence, and the defect in the street or side-walk had existed, within ob- 
servation by the people generally, for such length of time as must have 
enabled it to be known.— Albrittin v. Mayor and Aldermen of Hunts- 
ville, 486. 


3. Judicial notice of charter.—The charter of a municipal corporation is a 





_—- statute, of which the courts will take judicial notice.— 
» 486. 
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OOSTS. 


1. In chancery, on settlement of trust.—This being the settlement of a trust, 
under a bill filed by the beneficiaries against the trustee, the litigation 
being protracted, and some of the contested items of account being de- 
cided against each party, the costs were equally divided among the trus- 
tee, the beneficiary of the life-estate, and the remainder-men, one-third 
to be paid by each. —Jyon v. Foscue, 469. 

2. On petition for prohibition.— The costs of the application in this case were 
adjudged against the plaintiff in the decree ordered to be vacated, who 
was a special administrator, and who was left to pursue whatever rem- 
edy he might have against the estate in another proceeding.— Ex parte 
Lyon, 650. 


COUNTY. 


1. Judicial notice of counties.—This court takes judicial notice of the names 
of all the counties in the State, and knows there is no county named 
Wadison.— Overton v. The State, 73. 

2. Act to change boundary line between counties of Blount, Walker, and Jeffer- 
son, and authorize removal of county-seat of Blount; constitutionality of, as 
to title and subject-matter.—The act approved February 8, 1877, entitled 
‘An act to change the boundary line between the counties of Blount, 
Walker, and Jefferson, and to authorize the removal of the county-seat 
of Blount county” (Sess. Acts 1876-7, pp. 229-31), is not violative of 
the constitutional provisions contained in the 2d section of the 4th ar- 
ticle, which declares, “Each law shall contain but one subject, which 
shall be clearly expressed in its title.”— Walker v. Griffith, 361. 


CRIMINAL LAW. 
APPEAL, 


1. When appeal lies.—A criminal case can not be brought to this court by 
appeal, on bill of exceptions, while a motion for a new trial is pending, 
the judgment being suspended until the decision of the motion.— Over- 
ton v. The State, 73. 


ASSAULT wiTH INTENT TO MuRDER. 


2. Constituents of offense.—An assault with intent to murder, though made a 
felony by statute, is a common-law offense, the necessary ingredients of 
which are unchanged by the statute increasing the punishment: an in- 
tentional attempt by violence, without legal excuse or provocation, to 
do an injury to the person of another, accompanied by facts and cireum- 
stances indicating an intent to take his life, constitutes the offense.— 
Meredith v. The State, 441. 

3. Same; intent.—It is not necessary to prove a specific intent, as contra- 
distinguished from an intent to be implied by the jury from the attend- 
ant circumstances: as in cases of murder, the intent must, of necessity, 
generally be inferred by the jury from the character of the assault, the 
use of a dendly weapon, and the absence of excusing or palliating cir- 
cumstances.— /b. 441. 

4. Sume.—Whether the intended offense, if consummated, would be murder 
in the first or in the second degree, is an immaterial inquiry, since 
there were no degrees in murder at common law; and the court may 
properly refuse a charge which requires the jury to determine that 
question.—/b. 441. 


Bam. See that Title. 


Bawpy Hovses. 


5. Keeping bawdy-house; what constitutes offense, and evidence of.—Under an 
indictment for keeping a bawdy-house, evidence of the general reputa- 
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tion of the inmates of the house, but not of the house itself, is admissi- 
ble for the prosecution; and it must be shown that the defendant gov- 
erned or managed the house, or assisted in its government and manage- 
ment: it is not enough to show that she resided in the house for the 
purposes of prostitution.— Toney r. The State, 97. 

6. Same, and vagrancy; sufficiency of indictment.—A count which charges 
that the defendant ‘‘did keep a certain house of ill fame, then and there 
resorted to for the purpose of public prostitution and lewdness,” suffi- 
ciently charges the common-law offense of keeping a bawdy-house ; 
and a count which charges that she ‘‘was a common prostitute, or the 
keeper of a house of prostitution, and had no honest employment, 
whereby to maintain herself,” sufficiently charges the statutory offense 
of vagrancy (Code of 1876, § 4218); but a count which simply charges 
that she ‘‘was a common prostitute, or the keeper of a house of prosti- 
tution,” without more, is not a sufficient charge of any offense.—Jb. 97. 

7. Same; evidence.—Under an indictment for vagrancy as a common prosti- 
tute, or keeper of a house of prostitution, having no honest employ- 
ment whereby to maintain herself, evidence of the reputation of the 
house in which the defendant lived is not admissible for the prosecu- 
tion ; nor is the bad character of the defendant admissible, in the first 
instance, as a fact showing that she was a common prostitute; but it 
may be shown that she resided in a house kept for prostitution, and 
was there visited by lewd and disorderly persons, and that her associates 
were persons of ill repute; and these facts being proved, she may, in 
rebuttal, prove that her health and physical condition rendered prosti- 
tution improbable, if not impossible.—Jb. 97. 


BuRGLARY, 


8. Description of building burned ; alternative averments.—In an indictment for 
burglary, a cotint which describes the building burned as “a barn or 
stable,” or as ‘‘a barn, house, or building,” is fatally defective on de- 
murrer.—Jlorton v. The State, 72. 

9. Same.—An indictment for breaking and entering a store-house, ‘in 
which goods, merchandise, or other valuable thing, was kept for use,” &c., 
is fatally defective on demurrer: it should describe the ‘‘other valuable 
thing,” so that the court may determine whether it falls within the 
statute, and the prisoner be informed of the charge against him.—Pick- 
ett v. The State, 77. 


CHANGE oF VENUE. See that Title. 
CHARGE To Jury. See that Title. 


DEFAULTING WITNESS BEFORE GRAND JURY. 


10. Sufficiency of indictment in description of process.—An indictment which 
charges that the defendant, ‘‘ having been regularly subpoenaed or sum- 
moned to appear as a witness before the grand jury, to answer as to 
any gaming within his knowledge, did fail or refuse to attend and 
testify in obedience to such summons, without a good excuse” (Code of 
1876, § 4136), is fatally defective on demurrer: it should contain a 
substantial description of the subpoena or summons and its service, as 
in the analogous case of resisting an officer in the execution of legal 
process.— Drake v. The State, 62. 

11. Excuse for default; by whom determinable, and charge as to.—When a de- 
faulting witness before the grand jury is proceeded against by indict- 
ment for a misdemeanor, the facts on which he relies as an excuse 
must be proved to the satisfaction of the jury, but the court must 
determine, as matter of law, whether they constitute a sufficient excuse; 
and a charge which refers the decision of this question to the jury, is 
erroneous,— Ib. 62. 
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12. 


13, 


14. 


15. 


16. 


17. 


18. 


EvmDENcE In Crna Cases, 


Judicial notice of grand jury and indictments.—The grand jury is a com- 
ponent part of the court by which it is organized, and its presentments, 
regularly returned and filed, become a part of the proceedings of the 
court itself ; of which, consequently, the court will take judicial notice 
at the term at which they are so returned and filed.— Overton v. The 
State, 74. 

Voluntary offer to confess; admissibility of. —The prisoner’s voluntary offer 
to the jailer, who had him in charge, to tell all he knew about the hom- 
icide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar offer to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the prosecution.— Perkins v. The State, 7. 

Declarations made by defendant immediately after commission of homicide.— 
Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the first 
persons who came up, and admitted on the trial, without objection, as a 
part of the res gesta’. are not governed by the rules which apply to con- 
fessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntarily.— Allen v. The State, 19. 

Impeaching witness by proof of weak mind or memory.—When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 
fore and after a homicide committed two years previously, admits that 
he can not ‘‘step off one hundred yards and count it—that he would 
forget how far he had gone before he counted a hundred”—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, ‘for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘that he was weak-witted.” (Mannina, J., dissenting 
as to the latter proposition.)—Jb. 19. 

Same, by proof of contradictory statements. —A witness may be impeached 
in a criminal case, by proof of contradictory statements made by him 
on an application by the prisoner for bail; although, when cross-exam- 
ined as to such statements, he says ‘‘he does not remember whether he 
said so or not.” — Payne v. The Slate, 80. 

Threats by deceased against prisoner; when not admissible.—In a case of 
homicide, where no question of self-defense arises—as where the prison- 
er, having had a quarrel with the deceased, rode off several miles, and 
procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shot and killed him, the deceased 
having no weapon in his possession—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 
competent evidence for the prisoner.—J1b. 80. 

Evidence showing state of feeling between prisoner and deceased. —The fact of 
anticipated litigation between the deceased and the prisoner, who were 
connected by murriage, or of family litigation in which the prisoner felt 
an interest, connected with his declaration that he would kill any one 
who sued him under like circumstances, is admissible evidence for the 
prosecution, as bearing on the question of the relations subsisting be- 
tween him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not 
admissible for him in rebuttal. —Commander v. The State, 1. 

Competency of prosecutor as witness.—On a prosecution for trespass after 
warning (Code of 1876, §§ 4419-20), the prosecttor is 2 competent wit- 
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ness for the State, though entitled to the fine on conviction. (Northcot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )—Daniels v. The State, 56. 

20. Same —On a prosecution for obtaining money or property by false pre- 
tenses, the person defrauded is a competent witness for the State.—San- 
dy v. The State, 58. ' 


Fause PRETENSES, 


21. Sufficieney of indictment.—An indictment for obtaining money under a 
false pretense, which pursues the form given in the Code (No. 48, p. 996), 
is suflicient.-—Sandy v. The State, 58. 

22. Obtaining money by false pretense; what constitutes.—To constitute the 
offense of obtaining money under a false pretense (Code of 1876, § 4370), 
it is not necessary that the money should be paid directly to the de- 
fendant: it is sufficient if it was paid to another at his request, and in 
payment of his debt.—Ib. 58. 

23. Competency of prosecutor as witness. —On a prosecution for obtaining money 
or property by false pretenses, the person defrauded is a competent 
witness for the State.—-/b. 58. 


INDICTMENT. 


24. Cuption.—The caption of an indictment is that entry of record showing 
when and where the court was held, who presided as judge, the venire, 
and who were summoned and sworn as grand jurors; which caption is 
an essential part of every indictment, and must be affirmatively shown 
by the record, though the doctrine possibly had its origin in certiorari 
proceedings from courts of inferior and limited jurisdiction. — Goodloe v. 
T he State, 93. 

25. Same.—The caption of an indictment is that entry of record showing 
when and where the court was held, who presided as judge, the venire, 
and who were summoned and sworn as grand jurors; and this general 
caption, which is a part of every indictment, though not required to be 
included in the copy served on the prisoner in a capital case, may be 
referred to, to supply a defect in the name of the county, in the special 
caption or heading at the commencement of any particular indictment. 
Overton v. The State, 73 

26. Judicial notice of grand jury and indictments.—The grand jury is a com- 
ponent part of the court by which it is organized, and its presentments, 
regularly returned and filed, become a part of the proceedings of the 
court itself ; of which, consequently, the court will take judicial notice 
at the term at which they are so returned and filed.—Jb. 73. 

27. Statement of time in indictment.—In an indictment for selling spirituous 
liquors toa person of known intemperate habits, ‘not having at the 
time the requisition of a physician that the same was for medical pur- 
poses,” it is sufficient to allege that the offense was committed before 
the finding of the indictment, without a more definite statement of the 
time. — Atkins v. The State, 45. 

28. Same.—In an indictment, found in April, 1876, for the larceny of part of 
a growing crop, it is not necessary to allege that the offense was com- 
mitted after the passage of the act (February 20, 1875), creating and 
punishing such offenses.— Harris v. The State, 50. 

29. Statement of value and time in indictment for larceny.—In an indictment for 
the larceny of a cow, found in April, 1877, it is not necessary to aver the 
value of the animal, nor that the offense was committed after the 20th 
February, 1875; since the statute approved on that day (Code of 1876, 
§ 4358) makes the offense grand larceny without regard to value, and a 
prosecution for petit larceny, committed before that day, would be 
barred by the statute of limitations.— Adams v. The State, 52. 

30. Alternative averments in indictment.—When an indictment, or a count in 
an indictment, charges several distinct offenses in the disjunctive, each 
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alternative averment must be sufficient to justify a conviction. 
Pickett v. The State, 77. 

31. Sufficiency of indictment, in description of house entered.— An indictment for 
breaking and entering a store-house, ‘in which goods, merchandise, or 
other valuable thing, was kepi for use,” &c., is fatally defective on de- 
murrer: it should describe the ‘other valuable thing,” so that the court 
may determine whether 1t falls within the statute, and the prisoner be 
informed of the charge against him.—Jb. 77. 

32. Same.—In an indictment for burglary, a count which describes the build- 
ing burned as ‘‘a barn or stable,” or as ‘‘a barn, house, or building,” is 
fatally defective on demurrer.— Horton v. The State, 72. 

33. Keeping bawdy-house, and vagrancy ; sufficiency of indictment.—A count 
which charges that the defendant ‘‘did keep a certain house of ill fame, 
then and there resorted to for the purpose of public prostitution and 
lewdness,” sufficiently charges the common-law offense of keeping a 
bawdy-house; and a count which charges that she ‘‘was a common pros- 
titute, or the keeper of a house of prostitution, and had no honest em- 
ployment, whereby to maintain herself,” sufticiently charges the statu- 
tory offense of vagrancy (Code of 1876, § 4218); but a count which 
simply charges that she ‘“‘was a common prostitute, or the keeper of a 
house of prostitution,” without more, is not a sufficient charge of any 
offense.— Toney v. The State, 97. 

34, Obtaining money by false pretenses; sufficiency of indictment. —An indictment 
for obtaining money under a false pretense, which pursues the form 
given in the Code (No. 48, p. 996), is sufficient.—Sandy v. The State, 58. 

35. Defaulting witness before grand jury ; sufficiency of indictment in description 
of process.—An indictment which charges that the defendant, “having 
been regularly subpoenaed or summoned to appear as a witness before 
the grand jury, to answer as to any gaming within his knowledge, did 
fail or refuse to attend and testify in obedience to such summons, with- 
out a good excuse” (Code of 1876, § 4136), is fatally defective on de- 
murrer : it should contain a substantial description of the subpoena or 
summons and its service, as in the analogous case of resisting an officer 
in the execution of legal process. —Drake v. The State, 62. 

36. Removing or selling mortgaged property ; sufficiency of indictment.—An in- 
dictment which charges that the defendant ‘did remove, conceal, or 
sell a horse, the personal property of A. H., for the purpose of hinder- 
ing, delaying, or defrauding the said A. H., who had a claim to said 
horse under a written instrument, to-wit : a mortgage he, the said de- 
fendant, then and there having knowledge of the existence of said 
written instrument or mortgage ” (Code of 1876, § 4353), is sufficiently 
definite and certain.—Glenn v. The State, 104, 

37. Verdict of guilty, under indictment containing good and bad counts. —Under an 
indictment containing several counts, one of which is good, no de- 
murrer being interposed to the others, a general verdict of guilty will 
be referred to the good count, and the conviction will be sustained. 
Glenn v. The Stute, 104; Toney v. The State, 97. 


Jurors AND Jury. See that Title. 
LARCENY. 


38. Larceny of cow ; statement of value and time in indictment.—In an indict- 
ment for the larceny of a cow, found in April, 1877, it is not necessary 
to aver the value of the animal, nor that the offense was committed after 
the 20th February, 1875; since the statute approved on that day (Code of 
1876, § 4358) makes the offense grand larceny without regard to value, 
and a prosecution for petit larceny, committed before that day, would 
be barred by the statute of limitations.—Adams rv. The State, 52. _ 

39. Larceny of growing crop; statement of time in indictment.—In an indict- 
ment, found in April, 1876, tor the larceny of part of a growing crop, it 
is not necessary to allege that the offense was committed after the 
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passage of the act (February 20, 1875) creating and punishing such 
offense.— Harris v. T he State, 50. 

40. Ownership of stolen property ; variance between averment and proof.—Under 
an indictment for the'statutory offense of larceny of part of a growing 
crop (Code of 1876, § 4358), if the ownership of the crop is laid in one 
person, a conviction can not be had on proof that it belonged to him 
and another person jointly : the statute (/b. § 4800) in reference to the 
averment and proof of ownership of ‘personal property,” in criminal 
cases, does not apply to such an indictment, since a growing crop is not 
personal property. —Jb. 50, 

41. Averment and proof of ownership of stolen property.—When husband and 
wife are living together, and the husband has possession of personal 
property belonging to the wife, it may be described as his in au indict- 
ment for larceny.— Lavender v. 7 he State, 60. 

42, Description of animal slolen.—A pig, four or five months old, may be de- 
scribed as a hog, in an indictment for larceny.—Jb. 60. 


MurpDeErR ; MANSLAUGHTER, 


43. Homicide perpetrated by firing pistol into dwelling-house, without specific in- 
lent to kill.—Where the homicide was committed by firing a pistol, by 
night, through the window of a lighted room, in which four persons 
were sitting around the fire, the court may properly refuse to instruct 
the jury, on the request of the prisoner, that if he did not intend to kill 
or shoot at any of the inmates of the room, but merely intended to 
frighten them, he was not guilty of any higher offense than man- 
slaughter in the second degree: such a charge, without qualification, or 
explanation, was calculated to mislead the jury, by withdrawing from 
their consideration the recklessness of the act, as showing a depraved 
mind regardless of human life (Code, § 4295), which might make the 
offense murder in the first degree.— Washington v. The State, 10. 

44. Murder; statutory degrees of.—The statutory provisions of Alabama, as to 
the different degrees of murder (Code of 1876, § 4295), explained, illus- 
trated, and distinguished from the statutory provisions of Pennsylvania 
and New York.— Mitchell v. The State, 26. 

45. Homicide perpetrated by act greatly dangerous to lives of others, and evidenc- 
ing depraved mind regardless of human life.—A homicide, ‘perpetrated 
by any act greatly dangerous to the lives of others, and evidencing a 
depraved mind regardless of human life, although without any precon- 
ceived purpose to deprive any particulur person of life,” is, by the terms 
of the statute, murder in the first degree. This provision of the statute 
applies to homicides committed from ‘universal malice,” as it is called 
in the books; as by purposely discharging a loaded gun into a crowd of 
people, or wrecking a passenger train on a railroad, whereby one or 
more persons are killed; but, ex vi terminorum, it excludes a homicide 
which is committed by a blow or injury intentionally aimed at and in- 
flicted on the person killed, though such homicide may be murder in 
the first degree under another clause of the statute. Hence, where the 
homicide was committed by a blow with an oaken stick, intentionally 
aimed at the deceased, it is error to instruct the jury, ‘‘that if the homi- 
cide was perpetrated by an act greatly dangerous to the life of the de- 
ceased, and evidenced a depraved mind regardless of human life, it 
would be murder in the first degree.” —J/ b. 26. 

46, Self-defense, manslaughter, and murder in second degree. —When a homicide 
is committed on sudden provocation, without formed design, it may be 
murder in the second degree, manslaughter in the first degree, or self- 
defense, according to the attendant circumstances : if the provocation 
was mere words, however abusive and insulting, it is murder in the 
second degree: if a blow or injury given or threatened, not calculated 
to produce death or great bodily harm, it is manslaughter in the first 
degree; and if a blow or injury given, or apparently about to be given, 

(45) 
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ealeulated to produce death or great bodily harm, the slayer himself not 
having intentionally brought on the difficulty, and not being otherwise 
able to escape, it is self-defense. —Jb. 26. 

47. Presumption of malice from use of deadly weapon.—When life is taken by 
the direct use of a deadly weapon, the law presumes that the killing was 
malicious, unless the evidence establishing the killing also shows cir- 
cumstances of justification, mitigation, or excuse, which overturn that 
presumption. — Commander v. The State, 1. 

48. Evidence showing state of feeling beticeen prisoner and deceased.—The fact of 
anticipated litigation between the deceased and the prisoner, who were 
connected by marriage, or of family litigation in which the prisoner 
felt an interest, connected with his declaration that he would kill any 
one who sued him under like circumstances, is admissible evidence for 
the prosecution, as bearing on the question of the relations subsisting 
between him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not ad- 
missible for him in rebuttal.—/b, 1. 

49. Voluntary offer to confess; admissibility of.—The prisoner’s voluntary 
offer to the jailer, who had him in charge, to tell all he knew about the 
homicide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar offer to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the prosecution. — Perkins v. The State, 7. 

50. Declarations made by defendant immediately after commission of homicide. 
Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the 
first persons who came up, and admitted on the trial, without objection, 
as a part of the res yest, are not governed by the rules which apply to 
confessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntanily.— Allen v. The State v. 19. 

51. Charges as to imminent danger, or apprehension thereof.—-Held, that the fol- 
lowing charges were calculated to mislead the jury, and were properly 
refused: ‘That if the jury have a reasonable doubt whether the cir- 
cumstances were such as to impress the mind of a reasonable man that 
he was in great danger of great bodily harm at the time of the killing, 
they must give the prisoner the benefit of that doubt, and acquit him;” 
«That if the circumstances were such as to create a reasonable belief in 
the mind of the accused that his danger was imminent, then the law 
says he may strike in self-defense.” —/), 19. 

52. Threats by deceased against prisoner; when not admissible.—In a case of 
homicide, where no question of self-defense arises—as where the pris- 
oner, having had a quarrel with the deceased, rode off several miles, 
and procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shct and killed him, the deveased 
having no weapon in his possession-—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 
competent evidence for the prisoner. —Payne v. The State, 80. 


PLeas AND DEFENSE*. 


53. Misnomer.—A misnomer, in a criminal case, can only be taken advantage 
of by plea in abatement : if the defendant stands mute when arraigned, 
aud the plea of not guilty is thereupon entered for him by the court 
(Code of 1876, § 4870), he can not take advantage of a misnomer dis- 
closed by the evidence. —Daniels v. The State, 56. 

54. Former acquittal, and not guilty; practice in pleading.—When issue is 
joined on the pleas of former acquittal and not guilty, the former issue 
should be first tried and decided, and it is irregular to submit both 
issues to tue jury at the same time; but, in a case of misdemeanor, if 
the two pleas are interposed together, and the defendant goes to trial 
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on both at the same time, without objection, this is a waiver of the 
irregularity; yet, if the jury find a verdict of guilty, and fail to pass on 
the special plea, the judgment of conviction will be reversed.— Moody v. 
The State, 78. 

55. Plea of guilty, after former conviction.—A single criminal act can not be 
split up into two or more distinct'indictable offenses, and prosecuted as 
such; yet, under an indictment charging an assault with intent to mur- 
der, a plea of former conviction of an assault and battery withouta 
weapon having been found in favor of the defendant, if the judgment 
entry recites that a nolle prosequi was thereupon entered as to the felony 
charged in the indictment, and that the defendant, ‘‘being then put on 
trial, under said indictment, for an assault and battery with a weapon, 
by leave of the court withdraws his plea of not guilty, herein before in- 
terposed by him, and pleads guilty of an assault and battery witha 
weapon,” he can not complain that a verdict and judgment were there- 
upon rendered, finding him guilty of an assault and battery.—Drake v. 
The State, 42. 

56. Unauthorized discharge of jury.—The discharge of the jury in a criminal 
case, after they have rendered their verdict, though it be inadvertently 
received when the prisoner is not in court, and is therefore void in a 
case of felony, amounts to an acquittal. —Cook v. The State, 39. 


Removinc MortGaGep Property. 


57. Sufficiency of indictment.—An indictment which charges that the defend- 

ant ‘did remove, conceal, or sell a horse, the personal property of A. 
H., for the purpose of hindering, delaying, or defrauding the said 
A. H., who had a claim to said horse under a written instrument, 
to-wit: a mortgage, he, the said defendant, then und there having 
knowledge of the existence of said written instrument or mortgage” 
(Code of 1876, 6 1353), is sufficiently definite and certain.—Glenn v. 
The State, 104, 

REsIsTING OFFICER. 


58. What constitutes offense.—Resisting or striking a constable when com- 
manding the peace, there being no writ or process in his hands, is not 
resisting an officer in the execution of legal process (Code of 1876, 
§ 4137), though it may be an assault and battery.—Jones v. The State, 99. 


RetaArLinGc Sprrrrvovus Liquors. 


59. Statement of time in indictment.—In an indictment for selling spirituous 
liquors to a person of known intemperate habits, ‘not having at the 
time the requisition of a physician that the same was for medical pur- 
poses,” it is sufficient to allege that the offense was committed before 
the finding of the indictment, without a more definite statement of the 
time. —Aisins v. The State, 45. 

60. Burden of proof as to requisition of physician.—Under an indictment for 
selling spirituous liquors to a person of known intemperate habits, 
without the requisition of a physician, the onus is on the defendant to 
show that he had such requisition, and not on the prosecution to prove 
the want of it.—Ib. 45. 

Proof of known intemperate habils.—In order to show that the defendant 
had knowledge of the intemperate habits of the person to whom he is 
charged with having sold spirituous liquors, it is permissible for the 
prosecution to prove that said person was accustomed to drink daily, 
frequently, and openly, to a state of intoxication, in the town in which 
the defendant lived, of liquor there obtained from the defendant and 
others. —Jb. 45. 


61 


TRESPASS AFTER WARNING, 


62, Meaning of ‘premises.”—The word ‘premises,” as used in the statute 
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63. 


64. 


66. 


67. 


68 


69. 


70. 


punishing a trespass after warning (Code of 1876, § 4419), means any 
real estate for an entry on which a civil action might be maintained, 
and includes an inclosed pasture situated more than a mile from the 
dwelling-house.— Sandy v. The State, 18. 

Competency of prosecutor as witness. —On a prosecution for trespass after 
warning (Code of 1876, §§ 4419-20), the prosecutor is a competent wit- 
ness for the State, though entitled to the fine on conviction. (Northeot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )— Daniels v. The State, 56. 


TRIAL, AND ITS INCIDENTS. 


Trial by jury; constitutionality of law authorizing waiver of.--The constitu- 
tion of Alabama, while declaring that ‘‘the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘in all prosecutions by in- 
dictment,” shall be entitled to a ‘‘speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an interior court, is not unconstitutional. — Connelly 
v. The State, 89. 

Oath of petit jury.—When the jury, in a criminal case, are sworn to ‘well 
and truly try, and true deliverance make, between the people of the State 
of Alabama and the prisoner at the bar,” this is not substantially the 
oath which ought to be administered to them (Rev. Code, § 4092), and 
the judgment will be reversed on account of this error.— Commander v. 
The Sate, 1; Perkins v. The State, 7. 

Same.—In a criminal case, where a special jury is impanneled, it is the 
better practice to swear each juror separately as he is selected ; but 
where the record shows that each was sworn separately, and all were 
afterwards collectively sworn, the oaths administered being substan- 
tially the same as prescribed by the statute (Code of 1876, § 4765), this 
is not erroneous. — Allen v. The State, 19. 

Same.—A recital in the judgment-entry that the jury ‘‘were sworn and 
charged well and truly the issue joined to try, wherein the State of 
Alabama is plaintiff, and R. W., the prisoner at the bar, is defendant on 
trial, and a true verdict to render according to the evidence,” suffi- 
ciently shows a substantial compliance with the reqnisitions of the 
statute (Code of 1876, § 4765) as to the oath to be administered to the 
jurors.— Washington v. The State, 10. 

Same.—A recital in the judgment-entry, in a crimind case, that the jury 
were sworn ‘well and truly to try the issue joined,” Xc., sufficiently 
shows that the oath prescribed by law (Code of 1876, § 4765) was ad- 
ministered to them. (Overruling Murphy v. The State, 54 Ala. 178, as 
‘inadvertently made.”)— Atkins v. The State, 45. 

Competency of witnesses as jurors. —Persons who have been summoned 
and sworn as witnesses for the prosecution in a criminal case, are not 
competent to serve as talesmen, and may be challenged for cause; and 
the error of putting them on the jury, against the defendant's objection, 
is not cured by the failure to examine them as witnesses in the case.— 
Ib, 45. 

Competency of jurors; objection to venire.—Persons who have been sum- 
moned as witnesses for the prosecution, and persons who served as ju- 
rors on a former trial of the case, are not competent jurors, and may be 
challenged for cause; but the venire will not be quashed because they 
are knowingly summoned as jurors by the sheriff, when the record does 
not show that, without them, there was not a sufficient number of good 
and lawful men from whom a jury might be selected.—Commander v. 
The State, 1. 


VAGRANCY. 


71. Sufficiency of indictment.—A count which charges that the defendant ‘‘was a 
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common prostitute, or the keeper of a house of prostitution, and had no 
honest employment, whereby to maintain herself,” sufficiently charges 
the statutory offense of vagrancy (Code of 1876, § 4218); but a count which 
simply charges that she ‘“‘was a common prostitute, or the keeper of a 
house of prostitution,” without more, is not a sufficient charge of any 
offense.— Toney v. The State, 97. ' 

72. Evidence.—Under an indictment for vagrancy as a common prosti- 
tute, or keeper of a house of prostitution, having no honest employ- 
ment whereby to maintain herself, evidence of the reputation of the 
house in which the defendant lived is not admissible for the prosecu- 
tion ; nor is the bad character of the defendant admissible, in the first 
instance, as a fact showing that she was a common prostitute; but it 
may be shown that she resided ina house kept for prostitution, and 
was there visited by lewd and disorderly persons, and that her associates 
were persons of ill repute; and these facts being proved, she may, in 
rebuttal, prove that her health and physical condition rendered prosti- 
tution improbable, if not impossible.—Jb. 97. 


VERDICT, AND JUDGMENT. 


73. Personal presence of prisoner in court on return of verdict.-—In a case of 
felony, the prisoner bas a right to be present in court when the jury re- 
turn their verdict; which right is not waived by the failure of his coun- 
sel to object to the verdict being received in his absence, nor can it be 
waived by them. If the verdict is received in his absence, it is void; 
and the error can not be cured, after the jury have been discharged, by 
immediately reassembling the jurors, examining on oath those who had 
left the court-room, and again receiving the verdict in the presence of 
the prisoner. —Cook v. The Slate, 39. 

Verdict of quilty, under indictment containing good and bad vounts.-When an 
indictment contains several counts, one of which is good, and there is 
no demurrer to the bad counts, a general verdict of guilty will be re- 
ferred to the good count, and the conviction will be sustained.— Toney 
v. The State, 97; Glenn v. The State, 104. 

75. Whether court or jury fix punishment for misdemeanor.—On plea of guilty, 

in cases of misdemeanor, the punishment is fixed by the court (Code of 
1876, §§ 4453, 4484), and not by the jury.—Drake r. The State, 42. 


= 
- 


DAMAGES. 


1. Care and diligence required of railroad cempany.—In the employment of 
steam as a motive power, railroad companies are held to the exercise of 
extraordinary diligence—that degree of diligence which very careful and 
prudent men exercise in the conduct of their own affairs; and this re- 
quires that they shall employ very careful and prudent men, and that 
the persons employed by them shall exercise such care and diligence as 
very careful and prudent men exercise in the conduct of their own pri- 
vate interests and important enterprises. — Tanner’s Executor v. L. & N. 
Railroad Co. 621. 

2. Contributory negligence.—The doctrine of contributory negligence, as a 
defense to an action for damages on account of injuries caused by a 
careless or tortious act, has been materially modified, in its application 
to actions against railroad companies: although the plaintiff may have 
been at fault in the first instance, in getting on the raiload track, and 
thus placing himself in a position of peril, yet, if he makes all proper 
efforts to escape when the danger becomes apparent, and the servants of 
the railroad company fail to use all the proper means in their power by 
which the danger might be avoided, the railroad company is responsi- 
ble for the injury, and the original contributory negligence is no de- 
fense to the action.—J/b. 621. 

3. Same.—To avoid the defense of contributory negligence, it is not neces- 
sary that the wrongful act of the defendant, or its agents and servants, 
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should be ‘“‘wanton «and intentional,” as erroneously stated in the case 
of Government Street Railroad Co. v. Hanlon, 53 Ala. 70: if the injury 
done be wanton, reckless, or intentional, that defense is overcome. — 
Jb. 621. 

4, Same.—When a person of adult years is seen on a railroad track, in ad- 
vance of an approaching train, and shows by his actions that he is 
aware of its approach, and is using the proper efforts to get out of its 
way, the person in charge of the train is not required to stop it, nor, 
ordinarily, even to check its speed; but, if the person be on horseback, 
on a high embankment, or in a deep cut, from which he probably can 
not escape in time, or be suddenly thrown from his horse, and can not 
escape, it is the duty of the engineer promptly to use all means in his 
power to avoid injury, and the company is lable if he fails to do so.— 
Ib. 621. 


DEEDS. 


1. Conveyance of land adversely held. —A conveyance of lands, which are at 
the time in the possession of a third person, holding adversely to the 
grantor, is void, and the grantee cannot recover on it in an action at 
law against such adverse holder. —Chapman v. Holding, 522. 

2. Sume.—A conveyance of lands, which are at the time in the adverse pos- 
session of a third person, under claim of ownership, though without 
color of title, is void as against the adverse holder, and the grantee 
can not recover against him in ejectment; and this principle applies to 
a voluntary conveyance by a purchaser at a sale under execution.— 
Bernstein v. Humes, 582. 

3. Execution of conveyance; signature by mark; attesting witness.—At com- 
mon law, the signature to an instrament by mark only was valid, with- 
out attestation by a subscribing witness; and this principle is not 
changed by statute (Code of 1876, §§ 1, 2145), except as to conveyances 
of real estate, and other instruments which are required to be in writ- 
ing.— Bickley v. Keenan & Co., 293. 

4. Registration of mortgage; effect as notice. —A mortgage of personal property 
may be admitted to record, without acknowledgment, or proof of exe- 
cution (Code of 1876, § 2153); and when so recorded, its effect as con- 
structive notice is the same as if such acknowledgment or proof had 
been made. —1] b. 293. 

Same.—The registration of a conveyance operates as constructive notice 
only when the statute authorizes its registration, and only to the extent 
of those provisions which are within the registration statutes. Hence, 
the registration of a mortgage, by which one partner conveys to his co- 
partner his entire interest in the partnership property as security for a 
debt, while it would operate as constructive notice, as against subse- 
quent creditors and purchasers, of the lien created on the mortgagor's 
interest in the property, would not have that effect so far as it imposed 
auy restraint or limitation on the authority of the mortgagor as a part- 
ner.— Monroe v. Hamilton, 226. 

6. Sufficiency of deed, in description of property conveyed.—A mortgage, or 
instrument purporting to create a statutory lien for advances to make a 
crop, which describes the property as ‘‘my entire crop of cotton and 
corn of the present year,” without any other descriptive words, is not 
void for uncertainty and indefiniteness, but may be rendered sufficiently 
certain and definite by extrinsic proof.— Ellis v. Martin, 394. 

7. Conveyance of wife's statutory separate estate. —Under the statute authoriz- 
ing the sale and conveyance of property, belonging to the statutory 
separate estate of the wife, by the joint deed of husband and wife 
‘attested by two witnesses” (Code of 1876, § 2707), it is not necessary 
that the two witnesses should subscribe their names in the presence of 
each other, nor that they should both be present when the deed is 
signed by the grantors.—Logiwood v. Hussey, 417. ; 

8. Burden of proof, as to consideration of deed. —Where a creditor files a bill 
to set aside, as fraudulent, a deed executed by his debtor, which recites 


i 
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the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor's debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.—J/amilton’s Adm’r v. Blackwell, 545. 

9. Deed of gift to married woman, for benefit of family; what interest children 
and husband take.—A deed which recites that, ‘‘by the bounty and 
sympathy of the people, exhibited towards Mary W. and her family, 
owing to losses by fire sustained by her husband, who thereby became 
insolvent to a large amount, the party of the first part hath received 
amounts subscribed by the said people, to be applied for the benefit of 
said family, to secure to them a support ;” that these amounts ‘have 
been invested by him in the property hereinafter described, whereon is 
a confectioner’s shop,” and that the deed is ‘‘made in pursuance of 
the objects of said donation ;” and which conveys by quit-claim, to the 
said Mary W., ‘“‘party of the second part, her heirs and assigns forever,” 
the property described, ‘‘with all the furniture and stock in trade per- 
taining to suid store, or confectioner’s shop, all the debts due to the 
same, and the balance due on said subscription lists ;” with a stipula- 
tion that ‘nothing herein contained shall be construed against the 
rights of any person or persons against this property, for supplies fur- 
nished in trade, or labor done, or articles supplied for building or car- 
rying on the trade, contracted for by her said husband as agent of the 
party of the second part,”—does not fasten any trust on the property, 
such as a court of equity can enforce in favor of the children as benefi- 
ciaries, but vests the absolute title in the wife, contemplating that she 
shall support the family by carrying on the business, and giving her 
large powers to charge and dispose of the property; nor does it exclude 
the husband's statutory rights, if he should survive his wife.—Jones v. 
Wilson, 332. 

10. Amendment of sheriffs deed, in description of land.—When a sheriff, by 
mistake, in advertising lands for sale under an execution, or order of 
sale from the Circuit Court, misdescribes a portion of the tract, as by 
inserting the north-east instead of the south-east quarter of the section, 
and the mistake is carried into his deed to the purchaser; he may, by 
leave of the court, pending an action by the purchaser against the de- 
fendant in execution for the lands, correct the erroneous description in 
the deed; and when the amendment is thus made under the order of the 
court, and in its presence, it relates back to the date of the deed, and 
entitles the plaintiff to a recovery.—Ridgway & Wife v. Glover, 181. 


DEPOSITION. 


1. General and indefinite interrogatories.—An interrogatory to a witness, ask- 
ing if the allegations in four specified paragraphs of the bill are not 
true, is leading, and is also objectionable for generality; and in answer 
to a general concluding interrogatory, asking him to state any other 
matter or thing within his knowledge, that may be of benefit to either 
of the parties to the cause, or material to the matters in controversy, the 
witness can only state matters which are germane or supplementary to 
his former answers.— Blunt v. Strong, 572. 


DEVISE. Sce Leacacy anp DEvIsE. 
DOWER. 


1. Right of dower in lands sold for payment of debts. —When lands are sold by 
an administrator, under a probate decree for the payment of debts; and 
the purchasers, by agreement with the widow, pay her a compensation 
in money for her claim to dower in the lands; they are not entitled to 
an abatement of the purchase-money, to the extent of the sum so paid, 
nor is their claim of the right to such abatement any obstacle to a re- 
sale of the lands at their risk.— Weakley v. Gurley’s Adm’r, 399. 
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2. Allotment of dower by Probate Court.—The Probate Court has no jurisdic- 
tion to allot dower to the widow in lands in which her husband, though 
in possession, had only an undivided half-interest at the time of his 
death. — Benagh v. Turrentine, 557. 

3. Widow's stulutory quarantine. —The widow's statutory quarantine, or right 
to retain possession of the dwelling-house in which her husband most 

usually resided, with the buildings appurtenant thereto, ‘‘and the plan- 
tation connected therewith,” tree from the payment of rent, until her 
dower is assigned her (Code of 1876, § 2238), does not extend to a plan- 
tation situated several miles distant from the residence in town, and 
occupied by a tenant undera contract of renting. — Ogbourne v. Ogbourne’s 
Adm’r, 616. 

- Widow's quarantine, and duty and liability as administratrix.—When the 
widow becomes administratrix of the estate of her deceased husband, it 
is her duty as administratrix to institute proceedings, within a rea- 
sonable time, to have her dower allotted to her; and if she fails to do 
so, she can not claim the rents and profits of the plantation as her statu- 
tory quarantine (Code of 1876, §§ 2238-9), but 1s chargeable as for a 
devastavit.— Benagh v. Turrentine, 557. 

. Same.—What is a reasonable time, within which she should institute 
such proceedings, depends somewhat on the known condition of the 
estate: when the estate is known to be insolvent, or where the widow 
has dissented from the will, no delay should be allowed; in other cases, 
ordinarily, eighteen months should be allowed for the presentation of 
claims, and ascertaining the condition of the estate. —1b. 557. 

6. Same; faxes.— When the widow, or her estate, is charged on settlement 
ot her accounts as administratrix, on account of her failure to have her 
dower assigned, as for a devasiavit, she is only chargeable with two- 
thirds of the value of the rent of the plantation from the time when she 
should have had her dower assigned, since the other third would belong 
to her as dower; and she should be credited with two-thirds of the taxes 
paid on the land from and during the same time.—J/b. 557. 


— 


cr 


EJECT MENT. 
1, What title will support action.—Prior possession for several years, accom- 


panied with the erection of valuable improvements, and other acts of 
ownership, raises a presumption of title, which, in the absence otf proof 
of an ontstanding title in a third person, will support an ejectment 
against a mere trespasser.—Fakin v. Brewer, 579. 

2. Same.—When a mortgage reserves no right of possession in the mortga- 
gor, or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
in the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy and sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title. — Bernstein v. Humes, 582. 

3. Plea of not quilty, and disclaimer.—The plea of not guilty is an admission 
of possession by the defendant (Code of 1876, §§ 2962-3), and is equiva- 
lent to the consent rule at common law; and when it is pleaded, the de- 
fendant can not also enter a disclaimer.— J). 582. 

4. Sufficiency of verdict for plaintitf.—In ejectment, or a statutory action in 
the nature of ejectment, issue being joined on the plea of not guilty, 
without any disclaimer as to a part of the premises, a verdict finding 
the issues for the plaintiff is a verdict for the entire premises, and is 
sufficient: it is only when the verdict is for less than the entire premises 
sued for, that it is necessary to describe the part found for plaintiff. 
Chapman v. Holding, 522. 
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5. Conclusiveness of judgment in ejectment, and when equity will enjoin action. 
Authorities cited as to the conclusiveness of a judgment in ejectment, 
as between the same parties, on the same title, in subsequent actions; 
and as to the extreme cases in which a court of equity will, by injunc- 
tion, stop further litigation; questions not necessary to be determined 
in this case. ‘The statute (Code gf 1876, § 2969) ‘‘at least shows that 
the right to bring ejectment between the same parties, on the same title, 
is not limited to one trial.”—Jones v. DeGraffenreid, 145. 

6. When equity will enjoin ejectment.—A court of equity will not, in the ab- 
sence of some special equity, enjoin the prosecution of an action of 
ejectment; nor will it interfere, where the title asserted by each party 
is of legal cognizance; as where the plaintiff sues to recover land whic 
he claims as his homestead, and the defendant insists that his right or 
homestead exemption has been waived and forfeited.—shaw & Cox v. 
Lindsey, 345. 


ERROR AND APPEAL. 


1. When appeal lies in criminal case.—A criminal case can not be brought 
to this court by appeal, on bill of exceptions, while a motion for a new 
trial is pending, the judgment being suspended until the decision of the 
motion.— Overton v. The Slate, 73. 

2. When appeal lies from chancery decree.—A decree in a chancery cause, 
in favor of a special administrator ad litem, against the administrator 
in chief, eaca in his representative capacity, is a decree in favor of the 
estate, against the estate: is a nullity, there being no adverse interests 
or parties, and no appeal lies from it.—Ee parte Lyon, 650. 

3. To what term appeal should be tuken.—An appeal from an interlocutory 
decree in chancery, overruling a demurrer to a bill, or a motion to dis- 
miss for want of equity, etc. (Code of 1876, § 3918), should be taken to 
the first Tuesday in some month during the pending term of this court 
(§3925), if the legal notice can be given, and not to the next term; 
otherwise, the delay and cost of protracted litigation, which the statute 
was intended to prevent, will not be avoided, and the object of the stat- 
ute will be frustrated.— Winn v. Dillard, 369. 

4. Waiver of appeal.—When a defendant in a chancery cause, having 
prayed and obtained an appeal from an interlocutory decree overruling 
a demurrer to the bill, files an answer and cross-bill before the return 
of the appeal to this court, or takes any other steps in the cause incon- 
sistent with the pendency of the appeal, he thereby waives the appeal, 
and it will be dismissed on motion. —1b, 369. 

5. Cross assignments of error.—In a case at law, there is no rule of practice, 
which allows the appellee to assign errors on the record, on account of 
adverse rulings of the court below shown by the appellant’s bill of ex- 
ceptions. — Nelson v. McCrary, 301. 

6. Error without injury in charge to jury.—When the bill of exceptions shows 
that the plaintiff, on the trial below, proved a clear legal title in himself, 
entitling him to recover, the judgment in his favor will not be reversed 
because the court instructed the jury that an equitable title would sup- 
port his action.— Wood v. Montgomery, 500. 

7. Error without injury; rule as to, in criminal cases.—In a criminal prosecu- 
tion for murder, the doctrine of error without injury, as in civil cases, 
will not be applied; hence, the judgment of conviction in this case was 
reversed, and the cause remanded, oa account of an erroneous charge 
to the jury as to the constituents of murder in the first degree, although 
the conviction was for murder in the second degree, which operated an 
acquittal of the higher offense.— Mitchell v. The State, 26. 

8. Abstract charge.—To authorize a reversal on account of an abstract 
charge, the record must show that it misled the jury, to the prejudice 
of the appellant.—Haummelt v. Brown, 499. 

9. Charge requiring explanation.—A charge given by the court, which asserts 
a correct proposition of law, but, _— some tendencies of the evidence, 

(46) 
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requires an additional explanatory charge, is not a reversible error: it is 
the duty of the party complaining of it to ask the proper explanatory 
charge. —Chapman v. Holding, 523. 

10. Sone.—A charge which is calculated to mislead the jury, but not other- 
wise objectionable, is not a reversible error: the party objecting to it 
should ask an explanatory charge.—MeCrary’s Adm’r v. Rash, 474. 

11. Verdict against charge of comt —That the jury, by their verdict, have 
disregarded the charge of the court, is not error, but is good matter tor 
a motion for a pew trial; and the ruling of the primary court on such 
motion is not revisable on error.—Chapman v. Holding, 523. 

12. Presumption as to pleadings. —When the record recites that the court sus- 
tained a demurrer to the whole complaint, for a misjoinder of counts, 
and that the defendant then demurred to the second count, and, his 
demurrer being overruled, he then filed pleas, on which issue was 
joined; this court will presume that, after sustaining the demurrer to 
the whole complaint, the court gave the plaintiff leave to amend, and 
that he amended his complaint by striking out the first count. — Master- 
son v. Matthews, 260. 

13. Presumptions in favor of judgment; what will not be indulged.—When a 
motion is entered on the docket to quash an execution, and to set aside 
a sale of lands under it, on certain specified grounds, and the motion is 
granted by the court; this court will not, in order to sustain the judg- 
ment, presume that the action of the court was justified by other facts 
not specified in the motion, although the bill of exceptions does not 
purport to set out all the evidence that was introduced. —Sheffey ». Da- 
vis, 548. 

14. Rulings on demurrer; when revisable.—Rulings on demurrer, not shown by 
the judgment, though copied in the transcript by the clerk, are not 
revisable on error.— Chapman v. Holding, 522 

15. W hen admission of irrelevant evidence is reversible error..—The admission 
of irrelevant evidence, which has a tendency to mislead the jury, or to 
confuse and distract their minds, is an error which will work a reversal 
of the judgment.— Vandeventer & Co. v. Ford & Moseley, 610. 

16. Defects in process. —Defects in the torm of process, which are amendable, 
can only be taken by plea in abatement, and are not available on error 
or appeal. — Peebles v. Weir, 413. 

17. Probate decree on evidence ; how considered on appeal.—When the correct- 
ness of a probate decree depends on the evidence, all of which is set 
out in the bill of exceptions, this court will not disturb it, except under 
circumstances which would justify the setting aside of the verdict of a 
jury.— Harwood’s Adm’r v. Pearson, 410. 

13. Conclusiveness of decree in chancery, affirmed on appeal.-—A decree in a 
chancery cause, rendered on final hearing on pleadings and proof, as to 
the relative priority of two mortgages, having been affirmed by this 
court on appeal, the question of priority is definitely settled in the 
cause, and can not be re-opened, by petition filed in the court below by 
one of the parties, on grounds not presented on the former hearing. — 
Marlowe & Wife v. Benagh, 323. 

19. Conclusiveness of decree vit appeal. —When this court, on appeal ina 
chancery cause, partly affirms, and partly reverses the chancellor's 
decree, and remands the cause ‘for further proceedings not inconsistent 
with” the opinion filed, the chancellor is concluded by the decree of this 
court, and can not in any manner change that part of his former decree 
which was here affirmed.— Lyon v. Foscue, 463. 

ESTATES OF DECEDENTS. 

1. Husband's interest in wife’s lands. —On the death of the wife, intestate, 
having a statutory separate estate, the husband is entitled to the use of 
the realty during his life (Code of 1876, § 2714).—-Jones v. Wilson, 332. 

2. Iusband’s distributive interest in wife's estate.—On the death of the wife, 
intestate, leaving a statutory separate estate (Code of 1876, § 2714), the 
husband is entitled to one-half of the personalty.— Brown v. Grimes, 648. 
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3. Sale of decedent's lands, under probate decree, for payment of debts; jurisdic- 
tion of court, and sufficiency of pelition.—A petition by an administrator, 
for the sale of devised lands tor the payment of debts, must allege that 
the personal property is insufficient for that purpose, and that the will 
contains no power of sale; otherwise, it is not sufficient to give the court. 
jurisdiction, and an order of sale founded on it is void; but, if the will 
is made an exhibit to the bill, and contains no power of sale, this rem- 
edies the want of such an averment in the petition, when the proceed- 
ings are collaterally attacked.—Arneft v. Bailey, 435. 

4, Same; amendment of petition ; irregularities. —When the sale is collaterally 
attacked, and the record shows that two petitions were filed, one will be 
considered as an amendment of the other, in order to sustain the juris- 
diction of the court; and when the jurisdiction is shown to have at- 
tached, by the filing of a sufficient petition, the sale can not be collat- 
erally impeached, because the names and residences of all the parties 
in interest are not stated in the petition; nor because less than forty 
days elapsed between the filing of the petition and the day set for the 
hearing; nor because the order setting a day for the hearing of the pe- 
tition appears to have been made several days before the petition was 
filed: these are mere irregularities, and do not affect the validity of the 
sale, when collaterally attacked.—Jb. 435, 

5. Sale of decedent's lands under probate decree ; conveyance to purchaser, with- 
oul report of payment of purchase-money.— When lands are sold by an ex- 
ecutor, under a decree of the Probate Court, and the sale 1s reported 
and confirmed, and a conveyance is executed by the executor to the 
purchaser, reciting therein the payment of the purchase-money; the 
conveyance will not be held void, in an action brought by the purchaser 
against a stranger, because the payment of the purchase-money was not 
reported to the court, and an order obtained for the execution of the 
deed. — Wood v. Montgomery, 500. 

6. Same; vendor's lich, as against sub-purchaser.—A sub-purchaser of lands 
sold by an administrator under a probate decree, who contracts with the 
original purchaser for a portion of the lands, is not a debtor of the ad- 
ministrator, nor of the estate: if the administrator or heirs attempt to 
subject the lands so bonght by him to the payment of the original pur- 
chase-money, an equity at once arises in his favor to have the other 
lands first subjected; and if the heirs have released the original pur- 
chaser from all liability on account of his purchase, with a reservation 
of the right to assert against the sub-purchaser their title to the lands 
bought by him, they can not assert against him a vendor's lien for any 
portion of the original purchase-money.—-Dugger v. Tayloe, 504. 

7. Same ; decree ordering conveyance t» purchaser.—When lands are sold by an 
administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 
the decree of the court, which decree may be rendered on the applica- 
tion either of the administrator or of the purchaser (Code of 1876, 
§ 2468); and when the application is made by the purchaser, although 
notice to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hi.a, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 320.)—Ib. 504. 

8. When heirs or distributees may maintain Dill in equity, against debtors of 
estate.—The general rule is, that neither creditors, distributees, nor 
legatees can maintain a bill in equity against debtors of the estate, to 
subject the debts to the satisfaction of their demands; and if there 1s an © 
exception to this general rale, where a debtor has, by fraud or misrep- 
resentation, induced the administrator to accept worthless notes and 
bonds in payment of a debt, and the administrator is insolvent, the 
complainants must show the existence of a debt which the administra- 
tor himself could recover.—Ib. 504. 

9. Probate decree ordering sale of lands for payment of debis.—A probate de- 
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cree, ordering lands to be sold for the payment of debts by an admin- 
istrator, ought to specify whether the sale should be for cash, or on 
credit; but the failure to so specify makes it, in effect, an order to sell 
for cash, and does not affeci its validity.— Weakley r. Gurley’s Adm’r, 399. 

10. Settlement of decedent's estate ; when removed into equity. —The distributees 
ot a decedent’s estate may, at any time before proceedings for a settle- 
ment have been commenced tn the Probate Court, remove the settlement 
into the Chancery Court, without the assignment of any special reason; 
but the administrator can not file a bill for that purpose, without show- 
ing the existence of some special reason for the interposition of a court 
of equity; and the involved and complicated condition of the affairs of 
the estate, when caused by his own neglect and breach of duty, is nota ~ 
sufficient reason to support such a bill.—Jb. 399. 

11. Exemptions for benefit of decedent's widow and children.—The act approved 
February 8, 1872, entitled ‘‘An act to exempt from administration 
property of decedents, and vest titles in the widow or child or chil- 
dren ” (Sess. Acts 1871-2, p. 91), does not create cumulative or addi- 
tional exemptions to those allowed by the existing statutes (Rev. Code, 
§§ 2061-2), but was intended as a substitute for those sections, and 
necessarily repeals them. —Ogbourne v. Ogbourne’s Adm’r, 616. 

12. Exemption of personalty in favor of decedent's family.—The exemption of 
personal property for the benefit of the family of a deceased debtor, 
under the provisions of the act of April 23, 1873 (Sess. Acts 1872-3, 
p. 64), can only be claimed where he left a widow or minor child or 
children,— Childs v. Jones & Co. 352. 


EVIDENCE. 


ADMISSIBILITY AND RELEVANCY. 


_ 


. Relevancy of evidence, as to terms of contract.--In an action to recover 
damages for the breach of a special contract, for the purchase of a 
fence ordered by plaintiffs for defendants, and which defendants refused 
to receive because it was not made altogether of iron, the fact that de- 
fendants, after their refusal to receive the fence ordered by plaintiffs, 
“actually purchased an iron fence, and the amount paid for it,” are not 
relevant and admissible evidence for defendants.— Vandeventer & Co. v. 
Ford & Moseley, 610. 

. Relevancy of evidence, on question of negligence.—In an action against a 
railroad company, to recover damages for killing plaintiff’s testator 
while riding on the track, on horseback, the defendant cannot be 
allowed to prove “that there was danger to employees on the train in 
running over stock;” nor that other persons had been notified not to 
travel on the railroad track.—Tanner’s Executor v. L. & N. Railroad 
Co., 621. 

. Cross-examination of witness. —The servants of the railroad company, who 
were employed on the train at the time plaintiff’s intestate was killed, 

having been examined as witnesses for the company, they may be ques- 
tioned, on cross-examination, as to their statements and declarations 
relative to the accident, made a day or two after it happened; such 
questions are certainly permissible, as laying a predicate for proof of 
contradictory statements, even if they exceed the large latitude which 
is allowed in the cross-examiuation of witnesses.— /. 621. 

Impeaching witness, by proof of contradictory statements. —A witness may be 
impeached in acriminal case, by proof of contradictory statements made 
by him on an application by the prisoner for bail; although, when cross- 
examined as to such statements, he says ‘she does not remember 
whether he said so or not.”— Payne v. The State, 80. 

Impeaching witness by proof of weale mind or memory.— When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 
fore and after a homicide committed two years previously, admits that 
he can not ‘‘step off one hundred yards and count it—that he would 
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forget how far he had gone before he counted a hundred”—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, ‘‘for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘that he was weak-witted.” (Mannine, J., dissenting 
as to the latter proposition. )—Allen v. The State, 19. 

6. Evidence showing state of feeling between prisoner and deceased. —The fact of 
anticipated litigation between the deceased and the prisoner, who were 
connected by murriage, or of family litigation in which the prisoner felt 
an interest, connected with his declaration that he would kill any one 
who sued him under like circumstances, is admissible evidence for the 
prosecution, as bearing on the question of the relations subsisting be- 
tween him and the deceased, and the state of his feelings towards the 
deceased; but evidence touching the merits of such litigation is not 
admissible for him in rebuttal.—Commander v. The State, 1. 

7. Threats by deceased against prisoner; when not adniissible.—In a case of 
homicide, where no question of self-defense arises—as where the prison- 
er, having had a quarrel with the deceased, rode off several miles, and 
procured a gun, and followed the deceased from place to place, and 
attacked him when they met, and shot and killed him, the deceased 
having no weapon in his possession—threats made by the deceased 
against him two weeks previously, and communicated to him, are not 
competent evidence for the prisoner.— Payne v. The State, 80. 

Proof of known intemperate habits.—In order to show that the defendant 
had knowledge of the intemperate habits of the person to whom he is 
charged with having sold spirituous liquors, it is permissible for the 
prosecution to prove that said person was accustomed to drink daily, 
frequently, and openly, to a state of intoxication, in the town in which 
the defendant lived, of liquor there obtained from the defendant and 
others.— Atkins v. The Stute 45. 


% 


ADMISSIONS ; CONFESSIONS ; DECLARATIONS. 


9. Admissibility of declarations as part of res geste.—The declarations of the 
servants of the railroad company, while returning to town on the train 
with the dead body of the deceased, are not admissible evidence against 
the company, as a part of the res geste connected with the killing. 
Tanner's Executor v. L. & N. Railroad Co., 621. 

10. Declarations of third person, not part of res gestor, nor explanatory of posses- 
sion.—The declaration of the sub-tenant from whom the defendant ob- 
tained the cotton, made at the time of delivering it, to the effect that it 
was not raised on the land rented from plaintiff, is not competent evi- 
dence for the defendant. — Lavender v. Hall, 214. 

Judgment as proof of debt.—A judgment against the grantor is not evi- 
dence, as against a prior grantee, of the time when the debt was con- 
tracted on which the judgment is founded.— Marshall v Croom, 121. 

12. Teslinnony as to any transaction with or statement by deceased person.—When 
the estate of any deceased person is interested in the result of a suit, a 
party to the suit is not allowed to testify as to any transaction with or 
statement by the deceased (Code of 1876, § 3058); but the statute does 
not forbid any other person, not a party, to testify as to any such trans- 
action or statement.—Smith’s Adm’r v. Bryant's Adm’r, 235. 

13. Same.—-Under the statute relating to the competency of parties as wit- 
nesses in civil cases (Code of 1876, § 3058), the exception which de- 
clares that, ‘in suits or proceedings by or against executors or adminis- 
trators, neither party shall be entitled to testify against the other, as to 
any transaction with or statement by any deceased person whose estate 
is interested in the result of such suit,” &c., applies to and excludes the 
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distributees of the estate, who, though not nominally parties, are benefi- 
cially interested in the result of the suit.—McCrary’s Adm’r v. Rash’s 
Adm'r, 374. 


14. Voluntary offer to confess; admissibility of. —The prisoner's voluntary offer 


to the Jailer, who had him in charge, to tell all he knew about the hom- 
icide of which he was accused, if the jailer would promise that he 
should not be hurt for it; and his similar ofter to a fellow-prisoner, if 
the latter would promise never to tell any one else; which proposals 
being rejected, no confessions were made by him,—are admissible evi- 
dence for the proseeution.— Perkins v. The State, 7. 


15. Declarations made by defendant immediately after commission of homicide.— 


. 


22. Charter of municipal corporation.—The charter of a municipal corporation 





Declarations or statements, explanatory and exculpatory, made by the 
defendant immediately after the commission of the homicide, to the first 
persons who came up, and admitted on the trial, without objection, as a 
part of the res geste, are not governed by the rules which apply to con- 
fessions, and it is not necessary that the record should affirmatively 
show that, before they were admitted, they were proved to have been 
made freely and voluntarily,—Allen v. The State, 19. 
BurpeEN, WEIGHT, AND SUFYICIENCY OF PROOF. 

Burden of proof as to requisition of physician.—Under an indictment for 
selling spirituous liquors to a person of known intemperate habits, 
without the requisition of a physician, the onus is on the defendant to 
show that he had such requisition, and not on the prosecution to prove 
the want of it.—Atkins v. The State, 45. 

Burden of proof, as to credits or payments.—On the settlement of the ac- 
counts of a guardian, as of an executor or administrator (Code of 1876, 
§§ 2516, 2793), the onus is on him to prove the correctness of payments 
or expenditures for which he claims credit.— Hutton v. Williams, 133. 

Burden of proof, as to payment, or right of retainer by administrator.— When 
an administrator claims a credit, on final settlement of his accounts, for 
a debt which he has paid, the burden of proving the existence of the 
debt and its payment is on him; and if he claims to retain for a debt due 
to himself, he must clearly prove the existence of the debt; but, if the 
distributees admit the validity of the debt, and contest the credit on 
the ground of payment, the burden of proving such payment is cast on 
them. —/Hurwood’s Adm’r v. Pearson, 410. 

Burden of proof, as to consideration of deed. —Where a creditor files a bill 
to set aside, as fraudulent, a deed executed by his debtor, which recites 
the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor’s debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.— Hamilton’s Adm’r v. Blackwell, 545. 

Charge as to sufficiency of evidence.—In a civil cause, a mere preponderance 
of evidence is not sufficient to authorize a verdict for the plaintiff, un- 
less it is sufficieat to satisfy the minds of the jury ; but a charge asked, 
asserting ‘‘that a preponderance of evidence merely, inclining the 
minds of the jury to sustain the plaintiff's claim, can not be regarded 
as sufficient,” is calculated to mislead the jury, and is properly refused. 
Acklen’s Adm'r v. Hickman, 568. 

Same.—In civil cases, where the evidence is equally balanced, the verdict 
of the jury must be against the party on whom rests the burden of 
proot ; and a mere preponderance of the evidence, when it produces a 
reasonable conviction in the minds of the jury, is sufficient to sustain 
a verdict ; but it is error to instruct the jury, as matter of law, either 
that they must find according to the preponderance of the evidence, 
or that they can not so find.— Vandeventer & Co. v. Ford & Mose- 
ley, 610. 

JUDICIAL KNOWLEDGE. 
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is a public statute, of which the courts will take judicial notice. 
Albrittin v. Mayor & Aldermen of Iluntsville, 486. 

93. Counties. —This court takes judicial notice of the names of all the counties 
in the State, and knows there is no county named Wadison.— Overton v. 
The State, 73. : 

24. Foreign statutes.—The courts of Alabama can not judicially know how far 
the common law of England, by which lands could not be subjected by 
legal process to the payment of debts, bas been changed by statute in 
Mississippi.—Lide v. Parker's Executor, 165. 

25. Grand jury and indictments.—The grand jury is a component part of the 
court by which it is organized, and its presentments, regularly returned 
and filed, become a part of the proceedings of the court itself ; of which, 
consequently, the court will take judicial notice at the term at which 
they are so returned und filed.— Overton v. The State, 74. 

26. Late civil war, and public affairs.—The courts take judicial notice of the 
anomalous condition of things during the late war, which greatly in- 
creased the duties and responsibilities of trustees.—Lyon v. Foscue, 468. 

Same.—This court judicially knows that the late civil war prevailed 
from 1861 to 1865, and that the statutes of limitation were suspended 
from the 11th January, 1861, to the 21st September, 1865. — Bernstein v. 
Ilumes, 582. 


to 
~1 


OprINnIon, AND LEGAL CoNncLuUSION. 


28. What witness may state.—In an action against a railroad company, to 
recover damages for killing plaintiff’s testator, the engineer in charge 
of the train at the time the accident happened, can not be allowed to 
testify that he used ‘‘all the means he had to stop the train,” but should 
state what means he did use.—Tunner’s Executor v. L. & N. Railroad 
Company, 621. 

29. Same.—So, he cdnnot be asked, ‘“‘whether the ground and bearing of the 
road-bed were such as would have permitted the deceased to escape 
injury by the locomotive and cars, but for his own conduct,” &.— 
Ib. 621. 


Paro~ AND WRITTEN, 


30. Parol evidence, in aid of record.—When the record of the Probate Court, 
in the matter of the settlement of a guardian’s accounts, fails to show 
the appointment and appearance of a guardian ad litem for the ward, 
the defect can not be supplied by parol proot.—Zluiton v. Williams, 133. 

31. Purol agreement contradicting yudgment.—Au administrator, having allowed 
creditorssto obtain judgments at law against him, can vot obtain equita- 
ble relief against such judgments, on an averment that they were ren- 
dered upon ‘an agreement and understanding that no effort was to be 
made to charge him personally, or to charge the sureties upon his bond, 
witb the amount of such judgments.”— Weakley v. Gurley’s Adm’r, 399. 


EXECUTION. 

1. Lien of execwion.—An execution is a lien on the property of the defendant, 
from the time it is received by the sheriff, although he may not have 
indorsed his receipt on it, nor entered it on his docket; and the death 
of the defendant does not destroy such lien, so long as successive 
executions are issued without the lapse of an entire term.—Childs v. 
Jones & Uo,, 352. 

2. Same; how affected by bunkcruplcy.—Lhe lien of an execution creditor, 
whose judgment was rendered before the defendant obtained a discharge 
in bankruptcy, though no execution was then in the hands of the 
sheriff, is not destroyed by the bankruptcy, and may be enforced by an 
alias. —Sheffey v. Davis, 548. 

3. Claim of exemption; when not good cause for setting aside execution levy and 
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sale.—A levy and sale of lands under execution will not be set aside, at 
the instance of the defendant and his wife, under a claim of homestead 
exemption, when the value of the property at the time of the levy and 
sale is not shown, and it is not shown that the claim was interposed 
before the sale. —Jb. 548. 


4, Prior sale under execution.—A prior sale of the lands under execution, at 


which the wife of the defendant became the purchaser, furnishes no 
ground for settimg aside a subsequent levy and sale, on the motion of 
him and his wife.—Jb. 548. 


5. Liability of lands for debts, at common law, and by foreign statule.—By the 


old common law of England, lands could not be subjected by legal 
process to the payment ot simple debts; and the courts of Alabama can 
not judicially know how far this principle has been changed by statute 
in Mississippi.—Lide v. Parker’s Executor, 165. 


6. Same, in Alabama.—The subjection of lands by legal process to the pay- 


ment of debts is not, in Alabama, the mere consequence of statutory 
remedies, which the legislature may wholly take away, or practically 
abrogate. The statute of 13th Edw. 1, ch. 18, which gave a judgment 
creditor a writ of elegit against his debtor’s lands, was in force here, as 
a part of the common law, during the five years of organized govern- 
ment which preceded its re-enactment in substance by the act of 1807 
(Clay’s Digest, 199, § 1). The settled law and policy of the State has 
always been to subject lands, equally with personal property, to the 
payment of debts; and while the legislature may change, modify, or 
enlarge existing statutory remedies, it can not, without violating the 
Federal constitution, take away all remedy for the enforcement of exist- 
ing contracts, nor substitute new remedies which impair the value and 
benefit of such contracts.—Nelson v. McCrary, 301. 


7. Sale of lands under execution, subject to claim of homestead exemption.—The 


statute regulating the assignment of a homestead, when claimed by 4 
defendant in execution (Rev. Code, § 2881), applied only to the home- 
steads which were exempted by the laws of which it was a part, and 
was directory merely: a failure on the part of the sheriff to comply 
with its provisions was a mere irregularity, which might be a ground 
for an application to set aside the sale, but did not invalidate the title 
of the purchaser, who bought subject to the claim of a homestead ex- 
emption.—Jb. 301. 


8. Sale of lands under execution against mortgagor; title of purchaser.— 


When a mortgage reserves no right of possession in the mortgagor, 
or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
in the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy and sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title. — Bernstein v. Humes, 582. 


9. Levy and sale of equity of redemption under execution ; foreclosure of mortgage 


by sale under power.—By statute (Code of 1876, § 3209), an execution 
may be levied on an equity of redemption in mortgaged lands; but, if 
the mortgage is foreclosed by a sale under the power, after the levy, 
but betore the sale under the execution, the equity of redemption is cut 
off, and the purchaser at the subsequent execution sale acquires noth- 
ing.—Shaw & Cox v. Lindsey, 344. 


10. Levy and sale of “perfect equity” under execution —The only ‘perfect 





equity” which, under the said statute, can be levied on and sold under 
execution, is that of a purchaser who has paid the entire purchase- 
money: the statute does not apply to the interest of a defendant in 
execution, whose lands are sold under a power in a mortgage while the 
execution is in the hands of the sheriff, and bought in for him bya 
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third person, to whom he does not refund the money until after the 
subsequent sale under the execution. —J/b. 344. 

11. Sale of lands under judgment or decree aflerwards reversed.—A sale of lands, 
under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void, and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was ‘reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


EXECUTORS AND ADMINISTRATORS. 


1, Appointment of special admiiistrutor ad litem.—When it is necessary that 
the estate of a deceased person shall be represented in any proceeding 
pending in the Probate or Chancery Court, the court is authorized by 
statute (Code of 1876, § 2625) to appoint a special administrator ad 
litem, either when the estate has no personal representative, or when its 
acting representative has a personal interest adverse to the estate; but, 
when there is an acting administrator in chief, who is a party to the 
suit in his representative character, the court cannot appoint an admin- 
istrator ad litem, and render a decree in his favor, against the adminis- 
trator in chief in his representative character.— Ex parte Lyon, 650. 

2. Evecutor’s power over choses in action ; devastavit, and who is chargeable 
with.—An executor or administrator, notwithstanding his large discre- 
tionary power over the choses in action in his hands for administration, 
can not apply them in payment of his individual debts, without com- 
nitting a devastavit, for which the person who receives them, having 
notice of his abuse of authority, is answerable; but this principle does 
not apply to a debt for which, although the executor was the principal 
debtor, the testator was also bound as his surety.—WShelton v. Car- 
penter, 201. 

3. Sule of lands by executor, under power, for payment of debts, and for distribu- 
tion. —A will contained these clauses: ‘In the first place, I desire and 
will that my executors, or administrators, shall pay off all my debts, of 
every kind and nature; and if necessary to effect this, I will them to 
sell as much of my property as may be sufficient to do the same. Then, 
I wish, and hereby autborize them, to sell at public auction, on a credit 
of one, two, and three years, all my property of every kind, real and 
personal; purchasers to give notes, with two or more approved securities, 
bearing interest from date;”’ and the proceeds of sale, when collected, 
after setting aside a specific sum to be invested for the benefit of the 
widow during her life, wete to be distributed among his children: 
Held, that the power to sell for the payment of debts was distinct from 
the power to sell for distribution, &c., and was not subject to the same 
directions as to terms; and that, the terms of sale, when made for the 
payment of debts, being discretionary with the executor, it was not 
essential to its validity that security should be required from a solvent 

urchaser. —/). 201. 

Transfer of note by executor ; payment to him in Confederate treasury-notes. 
An executor, or administrator, has power to transfer a promissory note, 
assets of the estate, in payment of a debt due from the decedent; and it 
was also within his power, having sold property of the estate during the 
late war, to receive payment of the purchaser’s note, before its 
maturity, in treasury-notes of the Confederate States. —Jb. 201. 

5. Assignment of note by administrator.—A promissory note, payable to an 
administrator, assets of his intestate’s estate, may be transferred or 
assigned by him without an order of court; and in the absence of fraud, 
or collusion between the administrator and the assignee, the transfer 
cannot be impeached by the beneficiaries of the estate, when the 
assignee attempts to foreclose a mortgage given to secure the note. 
Nelson v. Stollenwerck, 140. 

. Evecutor’s assent to legacy.—When an executor assents to a legacy of an 
estate for life, and delivers the property to the person to whom it is 

(47) 


a 


~ 
or) 








698 


INDEX. 


EXECUTORS AND ADMINISTRATORS— Continued. 


10. 


11 


13 


14. 
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thus bequeathed, this operates as an assent to the legacy of the remain- 
der, and divests him of all title as executor; and if the property is de- 
livered back to him on the death of the tenant for life, he holds it as 
bailee of the remaindermen, and not as _ executor.—Jlurkins v. 
Hughes, 316. 

Right of retainer by executor.—The executor has a right to retain, out of 
tue assets which come to his hands, the amount ot a debt due to him 
from the testator, or a debt due to him which is, by the terms of the 
will, charged on the property; and if, without retaining, he parts with 
the possession of the property, he cannot charge it with his debt in the 
bands of the person to whom he delivered it, without showing some ex- 
cuse for his negligence and laches. — 1b. 316. 

Retainer by tenant’s administrator, for rent due him as landlord.—If the 
tenant dies after his crop is gathered, and letters of administration on 
his estate are granted to his landlord, the latter may retain, out of the 
proceeds of the sale of the crop, the amount due for the rent of the cur- 
rent year, and is not required to go into equity for relief; but he can- 
not retain for the rent of a former year, and, if the estate is insolvent, 
ean only share pro rala with other creditors.— Smith’s Adm’r v. Bryant's 
Adm’r, 235. 

Biil of conformity by administrator ; when does not lie —An administrator 
can not maintain a bill of conformity against the creditors of the estate, 
who have obtained judgments at law against him, on the ground that 
the estate has become insolvent by reason of the depreciation in the 
value of the property generally, when it appears that, if he had exer- 
cised due diligence in the administration, the debts might have been 
paid before any depreciation occurred. — Weakley v. Gurley’s Adm’r, 399. 

Selllement of adininistrator’s accounts, at suil of administrator de bonis non. 
An administrator de bonis non, having cited his predecessor to a settle- 
ment in the Probate Court, can not afterwards have the settlement 
transferred to the Chancery Court, under a bill filed by him for a settle- 
ment of his own administration.—Jb. 399. 

Burden of proof, as to payment, or right of retainer by administrator. —When 
an administrator claims a credit, on final settlement of his accounts, for 
a debt which he has paid, the burden of proving the existence of the 
debt and its payment is on him; and if he claims to retain for adebt due 
to himself, he must clearly prove the existence of the debt; but, if the 
distributees admit the validity of the debt, and contest the credit on 
the ground of payment, the burden of proving such payment is cast on 
them.—/HHarwood’s Adm’r v. Pearson, 410; also, Hutton v. Williams, 133. 

Widow's quarantine, and duly and liability as adininistratrix.—W hen the 
widow becomes administratrix of the estate of her deceased husband, it 
is her duty as administratrix to institute proceedings, within a rea- 
sonable time, to have her dower allotted to her; and if she fails to do 
so, she can not claim the rents and profits of the plantation as her statu- 
tory quarantine (Code of 1876, §§ 2238-9), but 1s chargeable as for a 
devastavit.—Benagh v. Turrentine, 557. 

Same.—What is a reasonable time, within which she should institute 
such proceedings, depends somewhat on the known condition of the 
estate: when the estate 1s known to be insolvent, or where the widow 
has dissented from the will, no delay should be allowed; in other cases, 
ordinarily, eighteen months should be allowed for the presentation of 
claims, and ascertaining the condition of the estate. —Jb. 557. 

Same; laxes.— When the widow, or her estate, is charged on settlement 
of her accounts as administratrix, on account of her failure to have her 
dower assigned, as for a devastavit, she is only chargeable with two- 
thirds of the value of the rent of the plantation from the time when she 
should have had her dower assigned, since the other third would belong 
to her as dower; and she should be credited with two-thirds of the taxes 
paid on the land from and during the same time.—J/). 557. 

Repuirs to dwelling-house and lands. —On settlement of the accounts of the 
widow, as administratrix of the estate of her deceased husband, she is 
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entitled to a credit for the value of repairs on the dwelling-hoase and 
plantation, which were necessary to their habitation and cultivation; 
but, being held entitled to the use and occupation of the premises for 
two years free of rent, «s her statutory quarantine, she should be 
charged with her reasonable proportion of the cost of such repairs; and 
these questions should be settled on the settlement of her administra- 
tion by the Probate Court. — Jb. 557. 

16. Board and maintenance of infant distributees.—When such settlement is 
had with the administrator de bonis non of the husband’s estate, the 
widow can not be allowed a credit for the board and maintenance of the 
infant distributees; though that question might be settled on the final 
distribution of the estate, after the claims of creditors had been satis- 
tied,— Jb. 557. 

17. Computation of interest.—On the settlement of an administrator’s accounts, 
he should be allowed interest on disbursements, unless he then had in 
his hands money belonging to the estate; but, if he then had money in 
his hands, on which he was chargeable with interest, the disbursements 
should be first applied to the extinguishment of the accrued interest, 
and the balance deducted from the money on hand.—Ib. 557. 

18. Probate decree on settlement of administrator's accounts; conclusiveness of.—A 
decree rendered by the Probate Court, on the final settlement of an ad- 
ministrator’s accounts, is as valid and conclusive as a decree in chan- 
cery on a bill for an account, except so far as the statute authorizes a 
court of equity to intervene for the correction of errors of law or of 
fact.— Hutton v. Williams, 107. 

19. Same; validity of, as affected by omission to file list of heirs, and want of par- 
ties. —The failure or omission of the administrator to file a list of the 
heirs and distributees of the estate, as required by the statute (Code of 
1876, § 2509), does not render the decree on the settlement of his ac- 
counts invalid, nor even erroneous; and if the decree ascertains the 
amount of his indebtedness, and the credits to which he is entitled, 
showing a balance in his favor, it is valid and binding until reversed, 
although no execution could issue on it. —Jb. 107. 

20. Liability of quardian and administrator, when offices are united in same per- 
son.—When an administrator becomes guardian of one of the infant 
distributees of his intestate’s estate, he does not hold the ward’s dis- 
tributive interest as guardian, until it has beew separated and distin- 
guished from the other assets in his hands as administrator; but, when 
a guardian, whose authority has terminated by the majority of the 
ward, afterwards becomes administrator of the ward’s estate, not having 
settled his accounts as guardian, his liability as guardian ceases by op- 
eration of law, and he becomes liable as administrator; and a subse- 
quent settlement of his guardianship, made by him in the Probate 
Court, though void as a judicial proceeding, is an election by him to 
hold and account for the estate as administrator.—Ib. 107. 


EXEMPTIONS. 


1. Homestead exemptions; governed by what law.—The right to a home- 
stead exemption, as against the claims of creditors, is to be de- 
termined by the law which was of force when the debt was contracted, 
and not by a subsequent law which was of force when the property was 
acquired: such subsequent statute, when enlarging homestead exemp- 
tions, can not operate on existing contracts without impairing their ob- 
ligation. — Nelson v. MCrary, 302. 

2. Same.—As to debts contracted after its adoption, the constitution of 1868 
superseded all former exemption laws, and governed all homestead 
rights until the passage of the act approved April 23, 1873, which en- 
larged the homestead from eighty to one hundred and sixty acres; but, 
as against debts contracted in 1872, this statute can not apply, so as to 
give the enlarged homestead in lands acquired after its passage. —1b. 302. 

3. Same; extent and value in 1858.—Under the statutory provisions as to 
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homestead exemptions which were of force in 1858, and which deter- 
mine the right of exemption as against debts then contracted, the exempt 
homestead could not exceed eighty acres in quantity, nor $500 in value; 
and these statutes were repealed by the act approved April 23, 1873, and 
so continued until re-enacted, as to such debts, by the act approved 
February 9, 1877; the effect being that, during the interval of nearly 
four years, there was no exemption as against debts contracted prior to 
the constitution of 1868.— Horn v. Wiait, 297. 

Same ; governed by what law.—The right to claim a homestead exemption, 
as against a mortgage dated March 31, 1873, is to be determined by the 
constitution of 1868 alone.—Johnson v Murphy, Agnew & Co. 238. 

Same ; claim to proceeds of sale of, as between two mortgagees. —Under a bill 
in equity to settle the relative priority of two mortgages, and to have 
them foreclosed by a sale of the mortgaged property, which was the 
town residence of the mortgagor, and brought $7,000 at the register’s 
sale; the second mortgagee can not claim $v,000 of the proceeds, on the 
ground that his mortgage, which was signed by the mortgagor and his 
wife jointly, was a valid alienation of the homestead, and the first was 
not. —Marloie & Wife v. Benagh, 323. 

Sume ; allotment by commissioners, and re-allotment.—When the defendant 
claims a homestead in lands on which an execution has been levied by 
the sheriff, who thereupon appoints commissioners to set apart and ap- 
praise the homestead (Rev. Code, §) 2880-81), and neither party objects 
to the allotment made by them; the defendant’s title to the homestead 
so allotted becomes perfect, and it is not necessary that there should be 
a re-allotment as against alias executions. —Jones v. DeGraffenreid, 145. 

Same; when equity will remove cloud from title. —A court of equity will en- 
tertain a bill to remove a cloud from the title to a homestead exemp- 
tion, as against a purchaser at execution sale, when the owner of the 
homestead is in possession, and can not test his title by an action at 
law; but this principle has no application, where the purchaser at ex- 
ecution sale has already brought an action at law, and has recovered a 
judgment in ejectment for the lands claimed.—/J/) 145. 

Same; nature of estate, and in what court asserted.—When a homestead ex- 
emption has been legally claimed and allotted, the title to it is legal, 
and may be asserted or defended successfully in a court of law; conse- 
quently, the owner can not come into equity to assert or protect it, with- 
out showing special circumstances for the interposition of equity.— 
1b, 145; also, Shaw & Cox v Lindsey, 344, 

Sale of lands under execution, subject to claim of homestead exemption.—The 
statute regulating the assignment of a homestead, when claimed by a 
defendant iu execution (Rev. Code, § 2881), applied only to the home. 
steads which were exempted by the laws of which it was a part, and 
was directory merely: a failure on the part of the sheriff to comply 
with its provisions was a mere irregularity, which might be a ground 
for an application to set aside the sele, but did not invalidate the title 
of the purchaser, who bought subject to the claim of a homestead ex- 
emption.— Nelson v. MeCrary, 301. 

Claim of exemption ; when not qood cause for setting aside execution levy and 
sale.—A levy and sale of lands under execution will not be set aside, at 
the instance of the defendant and his wife, under a claim of homestead 
exemption, when the value of the property at the time of the levy and 
sale is not shown, and it is not shown that the claim was interposed 
before the sale.—Sheffey v. Davis, 548. 

Exemption of personal property ; waiver of. —The right to claim an exemp- 
tion of personal property, secured to debtors by constitutional and 
statutory provisions, is a personal privilege, which the debtor may 
waive; and it is waived, under the laws existing on the 8th April, 1874, 
by a stipulation in a promissory note in these words: “In considera- 
tion of supplies furnished, for which this note is given, I hereby waive 
all right to exemptions under the laws of Alabama.”—Brown v. 

Leitch, 313. 
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12. Form of judgment, on note waiving exemplion.—Reversing the judgment of 
the court below, and holding that the waiver of exemptions contained 
in the note sued on, which was dated April 8, 1874, was valid, the court 
ordered the following words to be added to the judgment in favor of 
plaintiff: ‘And against this judgment, and the execution to be issued 
thereon, there is no exemption of personal property of the defend- 
ant.”— Jb. 313. 

13. Eremption of personalty in favor of decedent's family.—The exemption of 
personal property for the benefit of the family of a deceased debtor, 
under the provisions of the act of April 23, 1873 (Sess. Acts 1872-3, 
p- 64), can only be claimed where he left a widow or minor child or 
children.— Childs v. Jones & Co. 352. 

14. Exemptions for benefit of decedent’s widow and children.—The act approved 
February 8, 1872, entitled ‘‘An act to exempt from administration 
property of decedents, and vest titles in the widow or child or chil- 
dren” (Sess. Acts 1871-2, p. 91), does not create cumulative or addi- 
tional exemptions to those allowed by the existing statutes (Rev. Code, 
§§ 2061-2), but was intended as a substitute for those sections, and 
necessarily repeals them. —Ogbourne v. Ogbourne’s Adm’r, 616. 


FALSE PRETENSES. See Crimiat Law, 21, 22, 23. 
FORMER ACQUITTAL. See Croat Law, 54. 
FORMER CONVICTION. See Criiat Law, 55. 


FRAUDS, STATUE OF. 


1. Eveeuted and executory contracts.—The statute of frauds requiring 
certain contracts to be reduced to writing (Code of 1876, § 2121), 
applies only to executory contracts; and if the parties to a verbal con- 
tract have voluntarily executed it, a stranger can not be heard to ques- 
tion its validity under the statute.—Zavender v. Hall, 214. 

2. Promise to answer for debt of another.—Where the adult distributees of an 
estate, on a settlement had with the administrator, charge him with the 
amount of advances procured by him from a commission-merchant on 
the credit of the estate, and themselves assume the debt to the mer- 
chant; giving their note for the amount, obtaining an extension of the 
time of payment, and renewing the note on a further extension, —the 
note is not, within the statute of frauds (Code of 1876, § 2121), a 
promise to answer for the debt of another.— Locke v. Humphries, 117. 


FRAUDULENT CONVEYANCES, 


1. Voluntury and fraudulent conveyances.—The settled law in this State is, 
that a voluntary conveyance, or a conveyance on consideration not 
deemed valuable in law, is inoperative against existing creditors, and 
voidable at their instance, without regard to the intent with which it 
was made, or the present ability of the grantor to pay his debts; but 
subsequent creditors can not avoid it, without proof of actual or inten- 
tional fraud, nor can they be allowed to participate in the proceeds, 
when it is set aside at the instance of existing creditors, without proof 
of actual or intentional fraud.— Kirksey v. Snedecor, 192. 

2. Fraudulent conveyance.—A deed by which a father conveyed all his prop- 
erty to his son, on a recited consideration of $8,000, held fraudulent and 
void as against creditors, on the facts proved in this case, notwithstand- 
ing the denials of the answers; the question of fraud vel non having 
been submitted by the chancellor to a jury, whose verdict against the 
validity of the deed he approved, and his decree being here affirmed. 
Ilorn v. Wiatt, 297. 

3. Validity of conveyance by insolvent debtor, tc near relative. —A conveyance 
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by an insolvent debtor, against whom suits are pending, to a son, or 
other near relative, in form a deed of bargain and sale, and reciting the 
payment of a valuable consideration, will be closely scrutinized at the 
instance of his creditors, but it is not necessarily fraudulent; and 
though executed with a fraudulent intent on the part of the grantor, it 
will not be set aside as fraudulent and void, unless the grantee had 
knowledge of such fraudulent intent, and participated in it.—Mar- 
shall v. Vroom, 121. 


4. Sume.—In this case, an insolvent debtor, while suits were pending 


against him, conveyed all his property to his son and daughter, by 
three separate deeds, all executed within a period of a few months, and 
reciting the payment of a valuable consideration; and it not being 
shown that any of the purchase-money was applied in payment of his 
debts, it was held, that the conveyances were executed by him with in- 
tent to hinder, delay, and defraud his creditors; but, as against the 
daughter, who denied all charges of fraud, and all knowledge of her 
father’s indebtedness, no proof of such indebtedness being adduced, 
the conveyance to her was held valid: while the conveyance to the son, 
who also denied all the charges of fraud, but admitted the indebtedness 
and his own knowledge thereof, and failed to explain satisfactorily how 
he acquired the purchase-money alleged to have been paid, and other 
suspicious facts connected with the payment, was set aside as fraudu- 
lent.—Jb, 121. 

Same ; rents and profits, as against fraudulent grantee. —When a fraudulent 
grantee holds the property conveyed to him under a secret trust for the 
benefit of the grantor, he is responsible to creditors for rents and profits 
during his possession; but this principle does not apply, where the 
fraudulent conveyance, which is set aside at the suit of judgment cred- 
itors, was intended to vest the beneficial use of the property in the 
grantee.—Jb. 121. 


6. Burden of proof, as to consideration of deed.—Where a creditor files a bill 





GARNISHMENT. 


to set aside, as fraudulent, a deed executed by his debtor, which recites 
the payment of a valuable consideration, the burden of proof is on the 
grantee, if the creditor's debt ante-dates the execution of the deed, to 
prove the payment of the purchase-money; or, if the deed was accepted 
in payment of an existing debt, to prove the existence and validity of 
such debt.— Hamilton’s Adm’r v. Blackwell, 545. 


1. Against moriqagee.—A second mortgagee can not, by a garnishment 


against the first mortgagee, as the debtor of the mortgagor, reach and 
subject rents and profits received by the garnishee in excess of his 
debt. — Toomer, Sykes & Billups » Rand lph, 356. 


2. At suit of tax collector.—A summary proceeding by garnishment at the 






GUARDIAN AND WARD. 


suit of a tax collector, under the revenue law of 1868 (§ 53), could only 
be instituted before a justice of the peace; and there is no authority for 
extending the provisions of the law to the Circuit Court, in cases which 
exceed the jurisdiction of a justice. (Changed by statute, Code of 
1876, § 416).— The State v. McAllister, 105. 


1. Settlement of quardian’s accounts in Probate Court; effect of.—A settlement 


2. Liability of guardian and administrator, when offices are united in same per- 





by a guardian with the Probate Court, after the ward has attained his 
majority, without the appearance of the ward in person, by attorney, or 
by guardian ad litem, whether 1t be void, voidable, or only irregular, is 
an admission of record by him of his indebtedness to the ward, for the 
sum shown to be in his hands; and so, an account of the hiring of his 
ward's slaves, filed in said court, is a similar admission, rendering him 
liable to account for the hires. — [/ution v. Williams, 107, 
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son.— When an administrator becomes guardian of one of the infant 
distributees of his intestate’s estate, he does not hold the ward’s distri- 
butive interest as guardian, until it has been separated and distinguished 
from the other assets in his hands as administrator ; but, when a guar- 
dian, whose authority has terminated by the majority ot the ward, after- 
wards becomes administrator of the ward’s estate, not having settled 
his accounts as guardian, his liability as guardian ceases by operation 
of law, and he becomes liable as administrator ; and a subsequent set- 
tlement of his guardianship, made by him in the Probate Court, though 
void as & judicial proceeding, is an election by him to hold and aceount 
for the estate as administrator.—Jb. 107. 

3. Probale decree on settlement of quardian’s accounts ; when binding on ward.— 
On the settlement of a guardian’s accounts in the Probate Court, made 
during the minority of the ward, and before the guardian’s office has 
expired, the ward must be represented by a guardian ad litem, appointed 
by the court; otherwise the settlement is voidable, at the election of the 
infant, seasonably expressed, though the guardian himself can not 
avoid it, even on error; and neither the appearance of the infant him- 
self in person, nor the appearance of an adult brother on his behalf, 
and their acquiescence in the account as stated, render the decree valid 
and binding on him.—Jhiton v. Williams, 133. 

. Burden of proof, as to credits or payments.—On the settlement of the 
accounts of a guardian, as of an executor or administrator (Code of 
1876, §§ 2516, 2793), the onus is on him to prove the correctness of pay- 
ments or expenditures for which he claims credit.—Jb. 153. 

Rules of practice, on statement of quardian’s accounts by register.—On the 
settlement of a guardian’s accounts in equity, the register should be 
directed to observe the mode of proceeding on similar settlements in 
the Probate Court, so far as practicable and consistent with the rules of 
chancery practice.—Jb. 133. 

6. Allowance to quardian for board, clothing, &c.; investment in Confederate 
bonds.—Where the guardian, instead of lending out or investing the 
funds of his ward, which were in his hands at the commencement of the 
war, and hiring out the negroes, retained and used the money for his 
own benefit, and became himself the hirer of the slaves, he can not be 
allowed, in extinguishment of the debt thus incurred, to claim credits 
for board, clothing, and tuition of his ward, at Confederate prices; nor 
had he any authority to fund such debt in Confederate bonds for his 
ward. —Jb. 133, 

. Medical services tc hired slaves.—In the absence of an agreement to the 
contrary, the hirer of slaves was bound to furnish medical attendance 
for them at his own expense; and hence, where a guardian hired his 
ward’s slaves, not being able to contract with himself for exemption 
from this liability, he can not be allowed a credit for medical services 
rendered to them by hin:self as physician.—Jb. 133. 
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HABEAS CORPUS. See Bax. 
HOMESTEAD. See Exemptions. 
HOMICIDE. See Curia Law, 43-52. 


HUSPAND AND WIFE. 


1. Wife's statutory separate estate; statutory provisions apply to what.—By the 
uniform decisions of this court, the various statutory provisions secur- 
ing and regulating the separate estates of married women have been 
held applicable only to property which, in the absence of those statutes, 
would not be the separate property of the wife.—Castleman v. def- 
fries, 380. 

2. Conversion of wife’s lands into money, by sale.—Where husband and _ wife 
are domiciled in Alabama, and lands belonging to the wife in Texas 
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are voluntarily sold by them, the proceeds of sale being remitted to 
them here, the money is to be regarded as the acquisition of new prop- 
erty, and becomes a part of the wife’s statutory separate estate.— 
Ib. 380, 

. Husband's power to use and invest wife’s money.—As to money belonging to 
the corpus of the wife’s statutory separate estate, the husband, as her 
trustee, has large discretionary powers of investment, and may lawfully 
use it in purchasing ‘‘articles of comfort and support of the household,” 
such as her separate estate is by statute rendered liable for, or in pay- 
ment of such articles already purchased. —Jb. 380. 

4. Creditor’s right of retainer, as against wife, on account of family supplies 
JSurnished.—A person who has received or collected money belonging to 

the corpus of the wife’s statutory separate estate, under such circum- 
stances as render him only liable to her for so much money had and 
received, may lawfully retain the amount due to him for necessary fam- 
ily supplies furnished by him to her and her husband, for which the 
statute renders her estate liable.— Jb. 380. 

- Payment; what constitutes.—In an action by the wife, suing alone, for 
money had and received, belonging to the corpus of her statutory sep- 
urate estate, the defendant may show, under the plea of payment, that 
the money was collected by him on a check, or draft, which the husband 
had delivered to him on account of an indebtedness for ‘‘articles of 
comfort and support of the household * already supplied and furnished 
by him, and which was received and used by him as so much money: 
it the check was delivered and received as a payment, or if it was deliv- 
ered pursuant to an agreement, made when the debt was contracted, 
that payment should be so made, it would constitute a payment.— 
1b. 380. 

6. Conveyance of wife's statutory separate estale.—Under the statute authoriz- 
ing the sale and conveyance of property, belonging to the statutory 
separate estate of the wife, by the joint deed of husband and wite 
“attested by two witnesses” (Code of 1876, § 2707), it is not necessary 
that the two witnesses should subscribe their names in the presence of 
each other, nor that they should both be present when the deed is 
signed by the grantors.—Logwood v. Hussey, 417. 

7. Transfer of note given for rent of wife's lands. —A promissory note, given 
tor the rent of the wife’s lands, and payable to the husband, belongs to 
him, and may be transferred by him without the signature or concur- 
rence of his wife.— Westmoreland & Trousdale v. Foster, 449. 

Note payable to husband, ‘trustee,’ &c.—When a note is taken by the 
husband payable to himself, with the words added, ‘trustee for Mrs. 
S. J. F.,” his wife, the superadded words are mere descriplio persone, 
and are not sufficient to show that the note belongs to his wife.— 
Ib. 449. 

9. Competency of husband, as witness for wife.—The husband is a competent 
witness for the wife, where his testimony does not relate to any commu- 
nication made between them, nor tend to violate the sacred confidence 
of the marital relation.-—Chapman v. Holding, 522. 

10. Husband's interest in wife's lands.—On the death of the wife, intestate, 
having a statutory separate estate, the husband is entitled to the use of 
the realty during his life (Code of 1876, § 2714).—Jones v. Wilson, 332. 

Husband's distributive interest in wife's estate-—On the death of the wife, 
intestate, leaving a statutory separate estate (Code of 1876, § 2714), the 
husband is entitled to one-half of the personalty.— Brown v. Grimes, 648. 
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INDICTMENT. See Crmunat Law, 24-37. 


INFANTS. 
1, Infancy as ground of defense or relief against decree.—Infancy is a personal 
privilege, available only to the infant himself, or his personal represen- 
tative: a decree may be voidable by him, while valid and binding on all 
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other parties; in which case, they can not invoke his infancy to protect 
them against the operation and effect of the decree, nor join with him 
in a bill tor relief against it. —Jlutton v. W iliiams, 107. 

2. Buslardy ; infancy of female complainant.—Although the proceeding is 
instituted by the affidavit of the mother, and costs may be adjudged 
against her, if a verdict is found for the defendant; yet, the prosecution 
being conducted in the name of the State as plaintiff, the intancy of the 
mother is immaterial, and does not render necessary the interposition 
of a next friend for her.—Hanna v. The State, 100. 

3. Appointment of overseer of public road; infuncy as disqualification.—The 
appointment of a person, who is at the time under twenty-one years of 
age, as an overseer of a public road (Code of 1876, § 1632), is not void: 
his minority is a personal exemption, which he may either claim or 
waive-— Allison v. The Stale, 54. 

See, also, GuaRDIAN AND WarRD. 


INSOLVENT ESTATES. 


1. Filing claim against.—When a claim against an insolvent estate is filed in 
the Probate Court, properly verified, after che report, but before the 
declaration of insolvency, this is a sufficient filing.—Shelton’s Adm’r v. 
Poulson’s Adm’r, 578, 

2. Contribution between creditors.—A creditor of an insolvent estate, whose 
claim has accrued since the distribution of the assets, or whose disabil- 
ities have been since removed, may recover his pro-rata share of the 
assets from another creditor, who has received, through the decree of 
the court, a greater dividend than he would have been entitled to 
receive if the plaintiff’s claim had been included with the other debts 
(Code of 1876, § 2585); but the statute does not apply to a creditor 
who has been paid in full by the personal representative before the 
estate was reported or declared insolvent.—Shelton r. Carpenter, 202. 


INTEREST. See Executrors AND ADMINISTRATORS, 17, 


JUDGMENTS AND DECREES. 


. Judgment by default ; what will sustain.—The execution of a replevy bond 
by the defendant, in an attachment case, is sufficient to sustain a judg- 
ment by default, although the levy of the attachment is void, and there 
was Do personal service of process.— Peebles v. Weir, 413. 

Form of judgment, on note waiving exemption.—Reversing the judgment of 
the court below, and holding that the waiver of exemptions contained 
in the note sued on, which was dated April 8, 1874, was valid, the court 
ordered the following words to be added to the judgment in favor of 
plaintiff: ‘And against this judgment, and the execution to be issued 
thereon, there is no exemption of personal property of the defend- 
ant.” — Brown », Leiteh, 313. 

3. Judgments rendered by incompetent judge; validity of.—Judgments rendered 
by a judge de facto, whose election or appointment was afterwards de- 
clared unconstitutional and void, are nevertheless valid®nd binding, 
and are not reversible on account or his incompetency.— Masterson v. 
Matthews, 260. 

Action on judgment ; sufficiency of complaint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the court 
by which it was rendered, the date, names of parties, and amount; and 
it is not necessary to aver that the court had jurisdiction, nor that the 
judgment remains of full force, unreversed, and unsatisfied.—Ib. 260. 

5. Judgment as proof of debt.—A judgment against the grantor is not evi- 
dence, as against a prior grantee, of the time when the debt was con- 
tracted on which the judgment is founded.— Marshall v. Croom, 121. 

6. Judyment on demurrer to plea in abatement.—On overruling a demurrer to 

a plea in abatement, the plaintiff may, under our practice, plead over, 

if he elects to do so; but the record must affirmatively show that he 

(48) 
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claimed the privilege, or he cannot complain that he was deprived of it, 
Day v. Huckabee, 425. 


7. Conclusiveness of judgment in ejectment, and when equity will enjoin action, 


Authorities cited as to the conclusiveness of a judgment in ejectment, 
as between the same parties, on the same title, in subsequent actions; 
and as to the extreme cases in which a court of equity will, by injune- 
tion, stop further litigation; questions not necessary to be determined 
in this case. The statute (Code of 1876, § 2969) ‘at least shows that 
the right to bring ejectment between the same parties, on the same title, 
is not limited to one trial.” —Jones v. De(fragfenreid, 145; shaw & Cor v, 
Lindsey, 345. 


8. Motion in arrest of judgment, or for judgment non obstante veredicto ; when 


not grantable.—When there is a general verdict for the plaintiff, and no 
repugnance between it and the plaintitf’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff’s documentary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial.—-C hap- 
man v. Holding, 522. 


9. Probate decree ordering conveyance to purchaser.—When lands are sold by an 


administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 
the decree of the court, which decree may be rendered on the applica- 
tion either of the administrator or of the purchaser (Code of 1876, 
§ 2468); and when the application is made by the purchaser, although 
notice to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hi.a, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 320. )—Dugger v. Tayloe, 504. 


10. Sale of lands under judgment or decree afterwards reversed.—A sale of lands, 


under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void; and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was ‘“‘reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


11. Probate decree on settlement of administrator's accounts ; conelusiveness of. 


A decree rendered by the Probate Court, on tne final settlement of an 
admunistrator’s accounts, is as valid and conclusive as a decree in chan- 
cery on a bill for an account, except so far as the statute authorizes a 
conrt of equity to intervene for the correction of errors of law or of fact. 
Hutton v. Williams, 107. 

Same ; validity of, as affected by omission to file list of heirs. and want of 
parties.—The failure or omission of the administrator to file a list of the 
heirs and distributees of the estate, as required by the statute (Code of 
1876, § 2509), does not render the decree on the settlement of his ac- 
counts invalid, nor even erroneous; and if the decree ascertains the 
amount of his indebtedness, and the credits to which he is entitled, 
showing a balance in his favor, it is valid and binding until reversed, 
although no execution could issue on it.—/b. 107. 


JURORS AND JURY. 


1. Oath of petit jury. —When the jury, in a criminal case, are sworn to ‘‘well 


and truly try, and true deliverance make, between the people of the State 
of Alabama and the prisoner at the bar,” this is not substantially the 
oath which ought to be administered to them (Rev. Code, § 4092), and 
the judgment will be reversed on account of this error.— Commander v. 
The State, 1; Perkins v. The State, 7. 


2. Same.—A recital in the judgment-entry that the jury ‘‘were sworn and 





charged well and truly the issue joined to try, wherein the State of 
Alabama is plaintiff, and R, W., the prisoner at the bar, is defendant on 











INDEX. 707 


JURORS AND JURY— Continued. 


trial, and a true verdict to render according to the evidence,” suffi- 
ciently shows a substantial compliance with the requisitions of the 
statute (Code of 1876, § 4765) as to the oath to be administered to the 
jurors. — Washington v. The State, 10. 

3. Same.—In a criminal case, where a special jury is impanneled, it is the 
better practice to swear each juror ,separately as he is selected ; but 
where the record shows that each was sworn separately, and all were 
afterwards collectively sworn, the oaths administered being substan- 
tially the same as prescribed by the statute (Code of 1876, § 4765), this 
is not erroneous. — Allen v. The State, 19. 

4. Same.—A recital in the judgment-entry, in a crimin«l case, that the jury 
were sworn “well and truly to try the issue joined,” &c., sufficiently 
shows that the oath prescribed by law (Code of 1876, § 4765) was ad- 
ministered to them. (Overruling Murphy v. The State, 54 Ala. 178, as 
‘inadvertently made.”)—Alkins v. The State, 45. 

Competency of jurors; objection to venire.—Persons who have been sum- 
moned as witnesses for the prosecution, and persons who served as ju- 
rors on a former trial of the case, are not competent jurors, and may be 
challenged for cause; but the venire will not be quashed because they 
are knowingly summoned as jurors by the sheriff, when the record does 
not show that, without them, there was not a sufficient number of good 
and lawful men from whom a jury might be selected.—Commander v. 
The State, 1. 

6. Competency of witnesses as jurors.—Persons who have been summoned 
and sworn as witnesses for the prosecution in a criminal case, are not 
competent to serve as talesmen, and may be challenged for cause; and 
the error of putting them on the jury, against the defendant’s objection, 
is not cured by the failure to examine them as witnesses in the case.— 
Atkins v. The State, 45. 

7. Unauthorized discharge of jury.—The discharge of the jury in a criminal 
case, after they have rendered their verdict, though it be inadvertently 
received when the prisoner is not in court, and is therefore void in a 
case of felony, amounts to an acquittal.—Cook v. The Stale, 39. 

8. Trial by jury; constitutionality of law authorizing waiver of.--The constitu- 
tion of Alabama, while declaring that “the right of trial by jury shall 
remain inviolate,” and that the defendant, ‘tin all prosecutions by in- 
dictment,” shall be entitled to a ‘‘speedy public trial by an impartial 
jury,” also declares that the legislature may provide for the prosecution 
of misdemeanors before justices of the peace, thereby dispensing with 
a trial by jury ; hence, a statute which authorizes a waiver of a trial by 
jury in such cases, the prosecution being commenced by indictment, 
and transferred to an inferior court, is not unconstitutional.— Connelly 
v. The State, 89. 


See, also, CHarGE or Court To Jury. 


9 


JUSTICE OF THE PEACE. 


1. When certiorari lies on justice’s judgment.—When a cause is removed from 
a justice’s court. by certiorari, it should not be dismissed, because the 
right of appeal was not lost when the certiorari was sued out: the policy 
of the statutes is to secure a trial on the merits, whether the cause is 
brought up by appeal or certiorari.— Washington v. Parker, 447. 


LANDLORD AND TENANT. 


1. When landlord may sue out aitachment against tenant's crop.—The statute 
gives a landlord the right to sue out an attachment against the crop of 
his tenant, in two eases: Ist, ‘‘when the tenant is about to remove the 
crop from the premises without paying the rent;” 2d, ‘‘when he has 
removed it, or any portion thereof, without the consent of the landlord” 
(R. C. §§ 2961-63). When the crop has been removed by the tenant, 
without the consent of the landlord, and without paying the rent, the 
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intent of the tenant in removing it, and the distance from the demised 
premises to which it is removed, are immaterial inquiries, even though 
it be carried to other adjacent lands belonging to the Jandlord.—Mas- 
terson v. Bentley, 520. 

Landlord's statutory lien for rent.--A landlord’s lien on the crop of his 
tenant, for the rent of the leased premises, is created by the statute 
(Code ot 1876, § 3467), and not by the issue or levy of an attachment, 
which is only given as a remedy for enforcing that lien.— Ellis v. Mar- 
tin, 394. 

Alt .chment for rent.—An attachment for rent, at the suit of the landlord, 
sbould be issued against the tenant’s crop only, and not against his 
estate generally; but, if issued against his estate generally, though it 
would be abated on plea, it is only irregular, and not absolutely void, 
and may properly be levied on his crop.—Jb, 394. 

Tandlord’s statutory lien on crop, for rent.—A landlord’s lien on the crop of 
his tenant, for the rent of the leased premises, is created by the statute 
(Code of 1876, § 3467), and not by the levy of an attachment, which is 
only given as a remedy for enforcing it; but it extends only to the crop 
of the current year.—Smith’s Adm’r v. Bryant's Adm’r, 235. 

Retainer by tenant's administrator, for rent due him as landlord.—If the 
tenant dies after his crop is gathered, and letters of administration on 
his estate are granted to his landlord, the latter may retain, out of the 
proceeds of the sale of the crop, the amount due for the rent of the cur- 
rent year, and is not required to go into equity for relief; but he can- 
not retain for the rent of a former year, and, if the estate is insolvent, 
can only share pro rata with other creditors.— /b. 235. 

Action on the case; when landlord may maintain, against person removing 
erop.—A landlord may maintain a special action on the case, against a 
stranger who, having notice of his statutory lien for rent (Code of 1876, 
§ 3467), carries away the crop from the leased premises, and appro- 
priates it to his own use, whereby the landlord loses bis rent; and it is 
no defense to such action, vindictive damages not being claimed, that 
the defendant did not intend to injure the landlord.—Zavender ». 
Hall, 214. 

Landlord's lien for rent, on tenant's crop; assignment of note.—The land- 
iord’s statutory lien on his tenant’s crop, for the rent of the current 
year (Code of 1876, §§ 3467 et seq.), exists independent of the remedy 
by attachment given to enforce it, and passes by assignment of the note. 
Westmoreland & Trousdale v. Foster, 448. 

Same ; assignees remedies. —The assignee of a note, given for the rent of 
land, may maintain an action for money had and received, against a 
purchaser of the tenant’s crop, who, having bought with knowledge of 
his lien, has sold the crop, and received the proceeds of sale; and he 
may also maintain a bill in equity against such purchaser, notwithstand- 
ing his remedy at law.—Jb. 449. 

Same ; rights of reversioner and assignee.—[f, before the maturity of the 
note given for the rert, the reversion of the treehold has passed to an- 
other, the rent also passes to him, as an incident of the reversion, not- 
withstanding the assignment of the note.—J). 449. 

Constructive notice of landlord’s lien, by recitals of replerin bond. —When an 
attachment is sued out to enforce an asserted landlord’s lien, and is 
levied on the tenant’s crop, which is thereupon replevied; and the 
replevin bond recites the issue of the attachment, and its levy on the 
crops grown on the lands, which are described; these recitals are suffi- 
cient to charge a surety on the bond with construcive notice of the 
claim asserted by the plaintiff in the suit.—/). 449. 

Landlord's lien, and attachinent against tenant’s crop; distinguished from 

distress for rent at common liw.—The landlord’s statutory lien on his 

tenant’s crop, with the remedy by attachment given for its enforcement 

(Rev. Code, §§ 2961-63), unlike the right to distrain for rent at com- 

mon law, does not cease at the expiration of the term, and is not im- 

paired by the removal of the crop from the rented premises, but con- 
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tinues until the crop passes into the possession of a purchaser without 
notice.—Lomax v. LeGrand & Co. 537. 

12. Same; when purchaser is chargeable wi h notice.—-Actual knowledge is not 
necessary to charge a purchaser from the tenant with notice of the land- 
lord’s lien on the crop: whatever is sufficient to put him on inquiry, is 
also sufficient to charge him with notice— 1b. 537. 

13. Same.—The tenant having executed a mortgage on the “entire crop of 
cotton and corn which may be made during the present year, on the 
plantation in said county known as Mrs. C. L.’s plantation, which I” 
{the mortgagor] ‘um cultivating the present year;” this recital is notice 
to the mortgagee of the relation existing between the tenant and Mrs. 
C. L.; and notice of the relation is also notice of the landlord’s statu- 
tory lien.—Jb. 537. 

14. Same.—The lien is the creature of the statute, and incident to the rela- 
tion, and is not matter of contract, although it may be waived or relin- 
quished by contract; but, to charge a purchaser with notice of it, it is 
not necessary that he should know the terms of the contract between 
the landlord and tenant, or the stipulated amount of rent.—Jb. 537. 

15. Same.—The fact that the crops are on the rented premises, is notice to 
all the world of the lien attached to them: it is only after their removal 
from the premises, when the tenant has possession of them distinct 
from his possession of the premises, that he can sell and convey a good 
title to the purchaser; and where, having executed a mortgage on them 
before they were grown, whose recitals are sufficient to charge the mort- 
gagee with notice, he removes them from the premises, and delivers 
them to the mortgagee, the latter can not claim protection as a pur- 
chaser without notice.—Jb. 537. 

16. Declarations of third person, not part of res gestae, nor explanatory of posses- 
sion.—The declaration of the sub-tenant from whom the defendant ob- 
tained the cotton, made at the time of delivering it, to the effect that it 
was not raised oh the land rented from plaintiff, is not competent evi- 
dence for the defendant. — Lavender v. Hall, 214. 

LARCENY. See Crimrat Law, 38-42. 
LEGACY AND DEVISE. 

1. Pecuniary legacy ; what is.—A bequest of ‘‘one-third of the valuation of 
the lands hereinafter devised to my brother Henry,” to whom the lands 
were devised ‘subject to the incumbrance that he shall pay one-third of 
the valuation of said lands to the said” legatee, is a pecuniary legacy, 
though charged on the lands.— Brown v. Grimes, 647. 

2. Who may sue for legacy, on death of legatee.—The right to sue for and 
recover a pecuniary legacy, on the death of the legatee, intestate, not 
having received it, devolves on his persona! representative; and it can 
not be recovered in equity by his children, as heirs and distributees, 
although the bill alleges that he owed no debts at the time of his 
death. —/b. 647. 

3. Evecutor’s assent to legacy.—When an executor assents to a legacy of an 
estate for life, and delivers the property to the person to whom it is 
thus bequeathed, this operates as an assent to the legacy of the remain- 
der, and divests him of all title as executor; and if the property is de- 
livered back to him on the death of the tenant for life, he holds it as 
bailee of the remaindermen, and not as executor.—Harkins v. 
Hughes, 316. 

4, Construction of will charging widow's debts on property.— Where a testator 
bequeathed certain property, real and personal, to his wife for life, and 
on her death, ‘‘after defraying her funeral expenses and paying her just 
debts,” to be equally divided among his three children, to whom the 
residue of his property was also bequeathed, charged with the payment 
of his own debts; held, that the debts of the widow were charged only 
on the property in which she had an estate for life, and not on the 
testator s estate generally, and that the executor could not be charged 
with them in his representative character.—/b. 316, 
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5. Devise to “family of deceased son” during widowhood of his widow, with 
limitation over to his sons.—Under a bequest and devise of lands and 
slaves ‘‘to the family of my deceased son Felix,” consisting of his widow 
Sarah, two sons, and a daughter, with a direction that the property 
‘‘shall be kept together and managed by the executors, during the 
widowhood of the said Sarah, for the benefit of herself and children ; 
but, in the event of her masriage, she is to receive a child’s part of the 
negroes,” with some other personal property, ‘‘ which property shall 
be hers for and during her natural life,” but with a restriction against 
the removal of the slaves from the State; followed by these words: 
‘‘The land devised for the benefit of the family of my deceased son 
Felix,I give to my grandsons, Benjamin and Francis,” the'sons of Felix, 
‘**to be equally divided between them when the younger shall arrive at 
the age of twenty-one years ; the said land, however, to be used for the 
benefit of the widow and all her children, subject to the conditions 
before mentioned. My grand-daughter Alice,” the daughter of Felix, 
‘*shall be entitled to receive an equal portion of the negro property, 
when she arrives at the age of twenty-one years, or marries ; the whole 
property to be held and kept together, for the joint benefit of the 
family, unless the widow should marry, and then for the benefit of the 
three children,” —jheld, that the fee to the lands vested in the two grand- 
sons, Benjamin and Francis ; and that Alice took no interest therein, 
except in the use and enjoyment as a member of the family, during the 
widowhood of her mother, and subsequently during her own continued 
minority.— Banks v. Jones, 605. 

LIMITATIONS, STATUTE OF. 

1. Pariial payment, as preventing bar of statute of limitations.—A partial pay- 
ment on a debt, before the statute of limitations has effected a bar, is a 
recognition of the debt, and fixes a new date from which the statute 
begins to run; but an indorsement of such partial payment, in the 
handwriting of the creditor, is not evidence of such payment. — Acklen’s 
Adm’r v. Hickman, 568. 

2. Limitation of action for unlawful detainer.—Three years is the statutory 
limitation for the unlawful detainer of lands (Code of 1876, § 3705); 
yet, when the action is brought by a judgment creditor, or other person 
having a statutory right to redeem, whose offer to redeem has been re- 
fused, quiet possession for three years a{fter the sale is not necessarily a 
bar, since the statute does not begin to run until the accrual of the 
plaintiff's cause of action by the tender and refusal.—Posey v. Press- 
ley, 243. 

3. Suspension during the war, and judicial knowledge thereof ; computation of 
time.—The late civil war prevailed, as this court judicially knows, from 
1861 to 1865; and the statutes of limitations were suspended from the 
lith January, 1861, to the 2Ist September, 1865: consequently, the 
statute of limitations of ten years can not bar an action commenced 
in July, 1871, unless the adverse holding commenced fourteen years, 
eight months, and ten days before the writ was sued out.— Bernstein v. 
Humes, 582. 

4. Vendor's lien ; how affected by statute of limitations.—A vendor's equitable 
lien for the unpaid purchase-money of land is not lost or destroyed be- 
cause the statute of limitations has barred an action at law on the notes 
for the purchase-money; and this principle applies where he has con- 
veyed the land by absolute deed, taking no mortgage or other security, 
as well as where he has retained the title, and executed only a bond for 
title. (Mawnnrve, J., dissenting). —Bizzell v. Nix, 281. 


MORTGAGE. 


1., Theory of mortgage, at law and in equity, as to rents and profits received by 
mortgaygee.—At law, in the absence of a reservation or stipulation to the 
contrary, tue mortgagee has an immediate right of entry and posses- 
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sion, and, after default, the estate vests in him absolutely, leaving in the 
mortgagor nothing but the equity of redemption, of which courts of 
law do not take cognizance; but, in equity, the mortgagee is regarded 
as a trustee of the rents and profits for the mortgagor, and is bound to 
apply them to the extinguishment of the debt, after paying taxes, neces- 
sary repairs, &e.— Toomer, Sykes & Billups v. Randolph, 356. 

2. Garnishment against mortgagee. —A second mortgagee can not, by a garnish- 
ment against the first mortgagee, as the debtor of the mortgagor, reach 
and subject rents and profits received by the garnishee in excess of his 
debt. — 1b. 356. 

3. Sufficiency of mortgage in description of property conveyed.—A mortgage, or 
instrument purporting to create a statutory lien for advances to make a 
crop, Which describes the property as ‘‘my entire crop of cotton and 
corn of the present year,” without any other descriptive words, is not 
void for uncertainty and indefiniteness, but may be rendered sufficiently 
certain and definite by extrinsic proof.—Ellis v. Martin, 394. 

4. Contract held conditional sale, and not mortgage.—An instrument of writ- 
ing, in form a deed of bargain and sale, conveying personal prop- 
erty by absolute words of conveyance, but reserving to the grantor 
‘the right to redeem the property” by a ‘specified day, and con- 
taining a stipulation on his part, in the event of his failure to redeem, 
that he would pay a certain sum for the use of the property in the 
meantime,—is a conditional sale, and not a mortgage; when it is shown, 
also, that the recited consideration was paid, at the request of the 
grantor, in satisfaction of a debt which he owed to a third person, who 
held a mortgage on the property to secure it, and that there was no 
great disproportion between the value of the property and the sum so 
paid. —Zogwood v. Hussey, 417. 

5. Mortgage of personally A valid mortgage of personal property may be 
made by words only, without writing; and if it is reduced to writing, 
though signed by mark only, attesting witnesses are not necessary to its 
validity. — Bickley v. Keenan & Co. 293. 

6. Registration of morigage; effect as notice. —A mortgage of personal property 
may be admitted to record, without acknowledgment, or proof of exe- 
cution (Code of 1876, § 2153); and when so recorded, its effect as con- 
structive notice is the same as if such acknowledgment or proof had 
been made.—1 b. 293. 

7. Mortgage between partners, of interest in partnership property.— Where two 
persons are cultivating a crop as equal partners, and one executes to the 
other a mortgage on his entire interest, as security for an individual 
debt which the mortgagee has become liable to pay; and the mortgage 
contains a stipulation, that, since the crop will be gathered before the 
maturity of the debt, the mortgagee shall take possession of it, and 
dispose of it for the mutual benefit of the parties; and that the net 
profits, after settlement of the partnership dealings, shall be divided 
into two equal parts, one of which shall belong to the mortgagee abso- 
lutely, and the other shall be held by him in trust for the mortgagor, to 
be applied to the payment of the secured debt, and the balance paid 
over to the mortgagor; such mortgage does not operate a dissolution of 
the partnership, nor affect the duties and liabilities of the mortgagor as 
a partner; nor does it limit his authority as a partner to contract debts 
in carrying on the business, and to pay debts so contracted: it only con- 
fers on the mortgagee the right to the exclusive possession of the crop, 
and the exclusive power to dispose of it, and creates a lien on the mort- 
gagor’s interest in it as security for the mortgage debt.— Monroe v. Ham- 
ilton, 226. 

8. Registration of mortgage; effect as constructive notice.—The registra- 
tion of a conveyance operates as constructive notice only when 
the statute authorizes its registration, and only to the extent of 
those provisions which are within the registration statutes. Hence, 
the registration of a mortgage, by which one partner conveys to his co- 
partner his entire interest in the partnership property as security for a 
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debt, while it would operate as constructive notice, as against subse- 
quent creditors and purchasers, of the lien created on the mortgagor's 
interest in the property, would not have that effect so far as it imposed 
any restraint or limitation on the authority of the mortgagor as a part- 
ner.— Jb. 226. 

9. Subrogation of creditor fo rights of surety under mortgage given by principal 
debtor.—-When a debtor exetutes a mortgage, or deed of trust, for the 
declared purpose of securing his accommodation indorsers; authorizing 
the trustee to sell the lands, if he ‘‘should make default in paying said 
debt at maturity, and with the proceeds pay said bill of exchange,” &c.; 
the deed enures to the benefit of the creditor, although it was executed 
without his knowledge: his acceptance of its provisions will be pre- 
sumed, and he may enforce it agaiast a purchaser with notice.— Me Mul- 
len’s Adm’r v. Neal, 552. 

10. Same; entering satisfaction of mortgage ; when purchaser is chargeable with 
notice. —When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction, or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, af- 
ter such entry of satisfaction, is chargeable with notice of the creditor’s 
rights under the deed.—J). 552. 

11. Conflicting liens of partner and individual mortgagee or creditor.—When the 
partnership name is used, with the consent of both partners, in bor- 
rowing money for the individual accommodation of one, who executes 
to the other a mortgage on his interest in the partnership property as 
security, and the latter pays the debt, his lien as a partner on the part- 
nership property, for the sum so paid, is not dependent on the mort- 
gage or its registration, and is superior to the lien of a prior unrecorded 
mortgage, of which he had no notice, but which was recorded before 
his, and was given for the individual debt of his co-partner.— Warren v. 
Taylor, 218. 

12. Cancellation of mortgage, on ground of fraud.—If a creditor procures the 
execution by his debtor of a mortgage for past advances, by promising 
to make additional advances during the current year, the breach of this 
agreement on his part, although it might support an action at law, ora 
plea of set-oft to the extent of the injury actually sustained, will not 
support a bill in equity for the cancellation of the mortgage on the 
ground of frand,—Johnson v. Murphy, Agnew & C., 288. 

13. Llomestead exemption ; claim to proceeds of sale of, as between two mortgagees. 
Under a bill in eqaity to settle the relative priority of two mortgages, 
and to have them foreclosed by a sale of the mortgaged property, which 
was the town residence of the mortgagor, and brought $7,000 at the reg- 
ister’s sale; the second mortgagee can not claim $2,000 of the proceeds, 
on the ground that his mortgage, which was signed by the mortgagor 
and his wife jointly, was a valid aliewation of the homestead, and the 
first was not.— Marlowe & Wife v. Benagh, 323. 

14 Sale of lands under execution against mortgagor; title of purchaser.— 
When a mortgage reserves no right of possession in the mortgagor, 
or the law-day has passed, nothing but an equity of redemption 
remains in the mortgagor, and a purchaser under execution against him 
does not acquire such title as will sustain an ejectment; but, where the 
mortgage reserves to the mortgagor the possession and enjoyment of the 
property, with the right to use and rent it, until default shall be made 
in the payment of the secured bonds, extending through several years, 
this is a clear legal right, which is subject to levy and sale under execu- 
tion against him; and a purchaser at the sale would acquire a title on 
which he might recover, in ejectment, against any one who does not 
show a paramount title. — Bernstein v. Humes, 582. 

15, Same; foreclosure of mortgage by sale under power.—By statute (Code of 
1876, § 3209), an execution may be levied on an equity of redemption 
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in mortgaged lands; but, if the mortgage is foreclosed by a sale under 
the power, after the levy, but before the sale under the execution, the 
equity of redemption is cut off, and the purchaser at the subsequent 
execution sale acquires nothing.—Shaw & Cox v. Lindsey, 344. 


MUNICIPAL CORPORATIONS. See Corporations. 
MURDER. See Cromnat Law, 43-52. 
NEGLIGENCE. See Damaces. 

NEW TRIAL. See Renearine at Law. * 
NOTARY PUBLIC. 


1, Notarial seal to protest.—In this case, ‘looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct circu- 
lar outline impression of a seal, with an indented inner edge, or rim, 
and within this a number of stars in a circular row, and between them 
and the edge the legend, ‘‘ Notary Public, New Orleans, La.,—this, with 
the signatures,” the court holds, ‘‘is sufficient to establish the authen- 
ticity of the protest, in the absence of all evidence to create any sus- 
picion of its genuineness.”—Bradley v. Northern Bank of Alabama, 252. 

2. Notary’s certificate of presentment, demand, non-payment, and notice. —The 
statute which makes a notary’s certificate ‘‘of the presentment for 
acceptance, or demand of payment, or protest for non-acceptance or 
non-payment, of any instrument governed by the commercial law,” etc., 
“evidence of the facts contained in such certificate” (Rev, Code, § 1089; 
Code of 1876, $1336), although improperly placed in the chapter which 
relates to the appointment, etc., of noturies public in this State, equally 
applies to the certificates of foreign notaries, when offered in evidence 
in the courts of Alabama.—ZJb. 252. 


OFFICIAL BONDS. See Bonps. 


OVERRULED CASES. 


. Blum v. Jones, 51 Ala. 149, so far as inconsistent with T’hompson v. Mer- 
riman, 15 Ala. 166, overruled by Westmoreland & Trousdale v. Foster, 449. 

. Dugger v. Tayloe, 46 Ala. 320, overruled by Dugger v. Tayloe, 504. 

. Government St. Railroad v. Hanlon, 53 Ala. 70, corrected by Tanner’s Ex- 
ecutor v. Louisville & Nashville Railroad Co., 621. 

. Murphy v. The State, 54 Ala, 178, overruled by Atkins v. The State, 45. 

. Northecot v. The State, 43 Ala, 330, declared changed by statute, Daniels v. 

The State, 56. 
The State v. McAllister, 105, changed by statute, Code of 1876, § 416. 
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PARTITION. 


1. In Probate Court; jurisdiction of court; presumption in favor of decree.—Al- 
though the Probate Court, in the matter of the partition of property, 
real or personal, between joint owners or tenants in common (Code of 
1876, §§ 3497-3507), is a court of special and limited jurisdiction ; yet, 
when its jurisdiction is apparent on the face of its proceedings, all 
reasonable intendments are made in favor of their regularity, as of 
courts of general jurisdiction.—Stimpson v. Malone & Foote, 338. 

2. Same; where parties own unequal interests.—The fact that the parties own 
unequal interests in the property, so that partition by lot is impractica- 
ble, does not take away the jurisdiction of the court.—Jb, 338. 

3. Same; objections to commissioners’ report.—Objections to the commission- 
ers’ report are not available on error, unless made in the primary court, 
and reserved by bill of aa b. 338. 

( 
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4. Partition of lands in equity.x—A court of equity will eatertain a bill for 


the partition of lands, at the suit of one joint tenant, or tenant in 
common, who shows a clear title to an undivided interest therein. —Ar- 
nett v. Bailey, 435. 


PARTNERSHIP. 


1, Partner's lien on partnership property.—On the settlement of partnership 


accounts, each partner has a len on the partnership effects, not only 
for the payment of partnership debts, but also for the payment of any 
balance due to him from his co-partuer on a proper accounting be- 
tween them.— Warren v. Taylor, 218. 


2. What are partnership debts.—A bill of exchange drawn in the name of the 


partnership, with the knowledge and consent of both partners, is a 
partnership debt, though used, and intended to be used, in borrowing 
money for one of the partners individually; and even if the firm name 
was signed by the partner for whose accommodation the bill was drawn, 
without the knowledge or consent of his co-partner, but the lender had 
no knowledge of the intended use to which the money was to be ap- 
plied, ‘‘we are not prepared to say the debt would not be a partnership 
liability.” —Jb. 218. 


3. Conflicting liens of partner and individual mortgagee or creditor.—When the 


partnership name is used, with the consent of both partners, in bor- 
rowing money for the individual accommodation of one, who executes 
to the other a mortgage on his interest in the partnership property as 
security, and the latter pays the debt, his lien as a partner on the part- 
nership property, for the sum so paid, is not dependent on the mort- 
gage or its registration, and is superior to the lien of a prior unrecorded 
mortgage, of which he had no notice, but which was recorded before 
his, and was given for the individual debt of his co-partner.—Jb. 218. 


4, Assignment by partner, of interest in partnership property. —An assignment 


by one partner, of all his interest in the partnership property, to a 
stranger, necessarily operates a dissolution of the partnership; but, 
when such assignment is made to his co-partner, it does not have that 
effect, unless its terms show that the parties contemplated and intended 
his entire withdrawal from the partnership, and the termination of his 
duties, liabilities, and authority as a partner between themselves. —Mon- 
roe vw. Hamilton, 226. 


5. Mortgage betireen partners, of interest in partnership property.— Where two 


persons are cultivating a crop as equal partners, and one executes to the 
other a mortgage on his entire interest, as security for an individual 
debt which the mortgagee has become liable to pay; and the mortgage 
contains a stipulation, that, since the crop will be gathered before the 
maturity of the debt, the mortgagee shall take possession of it, and 
dispose of it for the mutual benefit of the parties; and that the net 
profits, after settlement of the partnership dealings, shall be divided 
into two equal parts, one of which shall belong to the mortgagee abso- 
lutely, and the other shall be held by him in trust for the mortgagor, to 
be applied to the payment of the seeured debt, and the balance paid 
over to the mortgagor; such mortgage does not operate a dissolution of 
the partnership, nor affect the duties and liabilities of the mortgagor as 
a partner; nor does it limit his authority as a partner to contract debts 
in carrying on the business, and to pay debts so contracted: it only con- 
fers on the mortgagee the right to the exclusive possession of the crop, 
and the exclusive power to dispose of it, and creates a lien on the mort- 
gagor’s interest in it as security for the mortgage debt. —/b. 226. 


6. Action by partnership; statement of partners’ names.—In an action by a 





partnership, the record must show the individual names of the several 
partners; although the statute (Code of 1876, § 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affidavit, 
and also (§ 2904) authorizes a suit against a partnership by its firm 
name.— Moore & McGee v. Burns & Company, 269. 
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7. Real estate belonging to partnership.—When the title to real estate is con- 
veyed to a partnership, although a court of equity will sometimes treat 
it as partnership assets, yet, at law, the several partners hold it as ten- 
ants in common.— Wood v. Montgomery, 500. 


PAYMENT. 


1. Plea of payment, and replication thereto.—In an action on a promissory 
note, by an indorsee against the maker, a general plea of payment, in 
the form given in the Code (Form No. 27, p. 706), must be understood 
to aver a payment which was valid and operative as against the plaintiff, 
and a general replication to it imposes on the defendant the burden of 
proving such a payment; but a special replication, which only avers 
that, before the payment was made, and before the maturity of the note, 
the plaintiff had become the holder for valuable consideration, is no 
answer to the plea, and is ,demurrable.— Barbour & Son v. Washington 
F. & M. Insurance Co., 433. 

2. Payment of note; when valid against assignee.—A payment of a promissory 
note to the payee, made before maturity, but after the note has been 
assigned for valuable consideration, or made after maturity, but with 
notice or knowledge of the assignment, is not available as against the 
assignee. —Ib. 433. 

3. Payment; what evidence admissible under plea of, and what constitutes.—In an 
action by the wife, suingalone, tor money had and received, belonging to 
the corpus of her statutory separate estate, the defendant may show, 
under the plea of payment, that the money was collected by him ona 
check, or draft, which the husband had delivered to him on account of 
an indebtedness for ‘articles of comfort and support’of the household ” 
already supplied and furnished by him, and which was received and 
used by him as so much money: if the check was delivered and received 
as a payment, or if it was delivered pursuant to an agreement, made 
when the debt was contracted, that payment should be so made, it 
would constitute a payment.—Castleman v. Jeffries, 380. 

4. Payment in Confederate currency, or in notes on third person.—A payment 
in Confederate currency, during the late war, on a debt payable in good 
money, can not be sealed at the instance of the creditor, and reduced 
to its real value at the time; and on the same principle, a payment in 
notes on third persons, made and received at their face value as a partial 
payment only, can not be treated, at the will of the debtor, as a pay- 
ment in full, because the debt was payable in Confederate money, and 
the notes were worth in gold more than the entire debt in that curren- 
ey.—Hill’s Adm’r v. Erwin & Jones, 341. 

5. Same; computation of partial payments.—In an action on a note given for 
the purchase of property during the late war, with the understanding 
that it might be paid in Confederate currency, a partial payment having 
been made in that currency, the ratio between the nominal amount of 
the note, with interest to the time of the partial payment, and the un- 
paid balance, is also the ratio between the actual value of the property 
at the time of the purchase, with interest, and the balance still due in 
good money; to which balance, thus ascertained, interest must be 
added. — Jb. 341. 

6. Payment of note to executor, in Confederate treaswry-notes.—An executor, 
or administrator, has power to transfer a promissory note, assets of the 
estate, in payment of a debt due from the decedent; and it was also 
within his power, having sold property of the estate during the late war, 
to receive payment of the purchaser’s note, before its maturity, in treas- 
ury-notes of the Confederate States. —Shelton v. Carpenter, 202. 


PLEADING AND PRACTICE 


1. Action by foreign corporation ; amendment of complaint in averment of plain 
tiff’s corporate character.—In an action by a foreign corporation, if the 
complaint does not aver the plaintiff’s corporate character, the cause 
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should not be struck from the docket on that account, but an amend- 
ment should be allowed to supply the defect.— Southern Life Insurance 
to. v. Roberts, 431. 

2. Action by partnership; statement of partners’ names.—ln an action bya 
partnership, the record must show the individual names of the several 
partners, although the statute (Code of 1876, ) 3038) dispenses with 
the necessity of proving them, unless denied by plea verified by affi- 
davit, and also (§ 2004) authorizes a suit against a partnership by its 
firm name. — Moore & Meee v. Burns & Co., 269. 

3. Action on judgment; sufficiency of complaint.—In an action on a domestic 
judgment, it is sufficient to aver the rendition of the judgment, the 
court by which it was rendered, the date, names of parties, and amount; 
and it is not necessary to aver that the court had jurisdiction, nor that 
the judgment remains of full force, unreversed, and unsatisfied.— Mas- 
terson v. Matihews, 260. 

4, Presumption as to pleadiugs.—When the record recites that the court sus- 
tained a demurrer to the whole complaint, for a misjoinder of counts, 
and that the defendant then demurred to the second count, and, his de- 
raurrer being overruled, he then filed pleas, on which issue was joined ; 
this court will presume that, after sustaining the demurrer to the whole 
complaint, the court gave the plaintiff leave to amend, and that he 
amended his complaint by striking out the first count.—Jb. 260. 

5. Action on hond: non-joinder of oblias rs.—Under the present statute (Code 
of 1876, § 2004), as under the act ot 1818 (Clay’s Digest, 323, § 61), joint 
bonds are made joint and several; and the plaintiff may, at his election, 
sue one, several, or ail of the makers: in an action against one or more, 
the non-joinder of the others is not pleadable in abatement.— McKee v. 
Griffin, 427. 

6. Rulings on demurrer ; when revisable—Rulings on demurrer, not shown 
by the judgment, though copied in the transcript by the clerk, are not 
revisable on error.— Chapman v. Iolding, 522. 

7. Plea of payment, and replication thereto.—In an action on a promissory 
note, by an indorsee against the maker, a general plea of payment, in 
the form given in the Code (Form No. 27, p. 706), must be understood 
to aver a payment which was valid and operative as against the plaintiff, 
and a general replication to it imposes on the defendant the burden of 
proving such a payment; but a special replication, which only avers 
that, before the payment was made, and before the maturity of the note, 
the plaintiff had become the holder for valuable consideration, is no 
auswer to the plea, and is demurrable. — Barbour & Son v. Wash. Fi & M. 
Insuranee Co. , 433. 

8. Payment; what evidence admissible under plea of, and what constitutes. -—In 
an action by the wife, suing alone, for money had and received, be- 
longing to the corpus of her statutory separate estate, the defendant may 
show, under the plea of payment, that the money was collected by him 
on a check, or draft, which the husband had delivered to him on ac- 
count of an indebtedness for ‘articles of comfort and support of the 
household” already supplied and furnished by him, and which was re- 
ceived and used by him as so much money: if the check was delivered 
and received as a payment, or if it was delivered pursuant to an agree- 
ment, made when the debt was contracted, that payment should be so 
made, it would constitute a payment.—(astleman v. Jeffries, 380. 

9. Set-off ; requisites of plea of.—A plea ot set-off requires the same averments 
which would be necessary to make a good complaint if the claim were 
sued on; but it is not necessary that facts averred in the complaint 
should be repeated in the plea.—Jh. 380. 

10. Defects in process. —Defects in the form of process, which are amendable, 
san only be taken by plea in abatement, and are not available on error 
or appeal. — Peebles v. Weir, 413. 

11. Residence and freehold in another county; form of plea.—A plea averring 

the defendant’s residence and freehold in another county, which is 

matter of abatement only, would be demurrable at common law, if in 
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form a plea in bar; but, under the statute (Code of 1876, §§ 2987, 2990), 
being determined by the subject-matter, it is a good plea in abatement, 
Day v. Huckabee, 425, 

12. adi dine nt on demurrer to plea in abautement.—-On overruling a demurrer to 
a plea in abatement, the plaintiff may, under our practice, plead over, 
if he elects to do so; but the record must aftirmatively show that he 
claimed the privilege, or he cannot complain that he was deprived of 
it.—Jb. 425. 

13. Motion in arrest of judgment, or for judgment non obstante veredicto ; when 
not grantable.—When there is a general verdict for the pluintiff, and no 
repugnance between it and the plaintiff’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff’s documeutary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial. —C hap- 
man v. Holding, 522. 


PROHIBITION. 


1. When prohibition lies.—A prohibition will be awarded by this court, to 
vacate and prevent the enforcement of a final decree in chancery which 
is a nullity, and from which, on account of the entire absence of ad- 
verse parties and interests, no appeal will lie.—Ex parte Lyon, 650. 

2. Sune; when peremptory.—On application to this court tor a prohibition, 
the officer against whom it is asked being duly notified, and the whole 
eause being fully presented and argued on both sides, a peremptory 
writ will be awarded in the first instance, withouta rule nisi.—1b. 650. 

3. Costs.—The costs of the application in this case were adjudged against 
the plaintiff in the decree ordered to be vacated, who was a special ad- 
ministrator, and who was left to pursue whatever remedy he might have 
against the estate in another proceeding. — 1b. 650. 


PUBLIC ROADS. 


1. Appointment of overseer ; infancy as disqualification.—The appointment of 
a person, who is at the time under twenty-one years of age, as an over- 
seer of a public road (Code of 1876, § 1632), is not void: bis minority is 
® personal exemption, which he may either claim or waive.—Allison v. 
T he State, 54. 

2. Excuse or resignation of overseer.—When a person has been regularly ap- 
pointed as an overseer of a public road, and has been notified of his ap- 
pointment, he can only relieve himself of the duties and responsibilities 
of the position, by rendering his excuse for not accepting, or for resign- 
ing after acceptance, in the manner prescribed by the statute (Code of 
1876, § 1644).—Jb. 54. 


RAILROADS. 


1, Care and diligence required of railroad company.—In the employment of 
steam as a motive power, railroad companies are held to the exercise of 
extraordinary diligence—that degree of diligence which very careful and 
prudent men exercise in the conduct of their own affairs; and this re- 
quires that they shall employ very careful and prudent men, and that 
the persons employed by them shall exercise such care and diligence as 
very careful and prudent men exercise in the conduct of their own pri- 
vate interests and important enterprises.—-Tanner’s Erecutor v. L. & N. 
Railroad Go., 621, 

2. Contributory negligence—The doctrine of contributory negligence, asa 
defense to an action for demages on account of injuries cansed by a 
careless or tortious act, has been materially modified, in its application 
to actions against railroad companies: although the plaintiff may have 
been at fault in the first instance, in getting on the railroad track, and 
thus placing himself in a position of peril, yet, if he makes all proper 














718 INDEX. 


RAILROADS— Continued. 


efforts to escape when the danger becomes apparent, and the servants of 
the railroad company fail to use all the proper means in their power by 
which the danger might be avoided, the railroad company is responsi- 
ble for the injury, and the original contributory negligence is no de- 
fense to the action.—/b. 621. 

3. Same.—To avoid the defense of contributory negligence, it is not neces- 
sary that the wrongful act ef the defendant, or its agents and servants, 
should be “‘wanton and intentional,” as erroneously stated in the case 
of Government Street Railroad Co. v, Hanlon, 53 Ala. 70: if the injury 
done be wanton, reckless, or intentional, that defense is overcome. 
1b. 621. 

4, Same.—When a person of adult years is seen on a railroad track, in ad- 
vance of an approaching train, and shows by his actions that he is 
aware of its approach, and is using the proper efforts to get out of its 
way, the person in charge of the train is not required to stop it, nor, 
ordinarily, even to check its speed; but, if the person be on horseback, 
on a high embankment, or in a deep cut, from which he probably can 
not escape in time, or be suddenly thrown from his horse, and can not 
escape, it is the duty of the engineer-promptly to use all means in his 
power to avoid injury, and the company is liable if he fails to do so, 
Ib. 621. 

. Admissibility of declarations as part of res geste.—The declarations of the 
servants of the railroad company, while returning to town on the train 
with the dead body of the deceased, are not admissible evidence against 
the company, as a part of the res geste connected with the killing. 
1b. 621. 

Relevancy of evidence, on question of negligence.—In an action against a 
railroad company, to recover damages tor killing plaintiff’s testator 
while riding on the track, on horseback, the defendant cannot be 
allowed to prove ‘that there was danger to employees on the train in 
running over stock;” nor that other persons had been notified not to 
travel on the railroad track.—/ >. 621. 

. What witness may state.—The engineer in charge of the train at the 
time the accident happened, can not be allowed to testify that he used 
“all the means he had to stop the train,” but should state what means 
he did use.—Jb. 621. 

. Same.—So, he cannot be asked, ‘‘whether the ground and bearing of the 
road-bed were such as would have permitted the decease tw escape 
injury by the locomotive and cars, but for his own conduct,” &¢.— 
Ib. 621. 
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REDEMPTION OF REAL ESTATE, 


1. Who may redeem.—The plaintiff in the judgment, under whose execution 
the land was sold, is embraced in the general words of the present 
statute, ‘‘all judgment creditors of the debtor” (Code of 1876, § 2381), 
and may redeem from the purchaser at execution sale, if his judgment 
was not obtained by confession, and was not satisfied by the sale. 
Posey v. Pressley, 243, 

2. Permanent valuable improvements.—When permanent valuable improve- 
ments have been erected on the land, by the purchaser at execution 
sale, or other person holding possession under him, the creditor pro- 
posing to redeem must pay, or offer to pay, their value, as a part of the 
‘“Jawful charges” (§§ 2881, 2887); but, if he makes a general offer to 
redeem, and his right to redeem is denied, he is excused from making 
any particular inquiry as to a claim for improvements. —Jb. 243. 

3. Outstanding or superior tlle acquired by purehaser.---If the purchaser at 

execution sale, or person holding possession under him, afterwards ac- 

quires an outstanding superior title, he can not refuse an offer of 
redemption on that account, nor set up that title in defense of an action 
of unlawful detainer at the suit of the person offering to redeem: he 
must surrender the possession, and convey the interest which he ac- 
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quired by the sheriff’s deed, and then assert his superior title by proper 
action.— 1b, 243. 

4, Limitalion of action.—Three years is the statutory limitation of an 
action for the unlawful detainer of lands (Code of 1876, § 3705); yet, 
when the action is brought by a judgment creditor, or other person 
having a statutory right to redeem, whose offer to redeem has been re- 
fused, quiet possession for three years alter the sale is not necessarily a 
bar, since the statute does not begin to run until the accrual of the 
plaintiff's cause of action by the tender and refusal.—Jb, 243. 


REGISTER IN CHANCERY, 

7 Official bond of register in chancery ; liability of sureties for moneys collected 
by him as custodian, or special receiver. —Under our practice aad laws, 
the duties which, in England, pertained to masters and registrars in 
chancery, are blended, and devolved on the register, and he is the 
proper person to be appointed the custodian, or special receiver, of a 
tund or choses in action in court; and for moneys received by him in 
that capacity, and not accounted for, the sureties on his official bond as 
register are responsible.—Coleman v. Ormond, 328. 


REHEARING AT LAW. 

1, Fiiing petition —A petition for a rehearing after final judgment at law, 
under the statute (Code of 1876, §§ 3161-66), must be presented to the 
judge in person, and a filing with the clerk of the court is not equiva- 
lent to such presentation. —Ex parte Johnson & Seats, 429. 

2. What petition must show.—On application for a rehearing, or new trial, 
after final judgment at law, on the ground of surprise, accident, mis- 
take, or fraud (Code of 1876, §) 3161-66), the petitioner must show, 
not only that he had a good cause of action or defense, but that he can 
substantiate it on another trial, and that his failure to substantiate it on 
the former trial was without fault or negligence on his part; and these 
rules are applied with more strictness, where, as in this case, the cause 
bad been pending for five or six years.—Ex parte Wallace, 267. 


REVISED CODE. See Copr or AuaBama (1876), 


SEAL. ; 

1. What constitutes.—Although wax is better adapted than any other sub- 
stance to receive and retain the impression of a seal, and was in ancient 
times used almost exclusively for that purpose, yet the seal may be 
stamped or impressed on the paper itself. —Bradley v. Northern Bank of 
Alabama, 252. 

2. Notary’s seal to pretest.—In this case, ‘‘looking at the original protest, 
seventeen years after it was made, and finding upon it a distinct ciren- 
lar outline impression of a seal, with an indented inner edge or rim, 
and within this a number of stars in a circular row, and between them 
and the edge the legend, ‘ Notary Public, New Orleans, La.,’—this, with 
the signatures,” the court holds, ‘‘is sufficient to establish the authen- 
ticity of the protest, in the absence of all evidence to create any sus- 
picion of its genuineness.” —TJ b. 252. 


SET-OFF. 

1. Reguisites of plea.—A plea of set-off requires the same averments which 
would be necessary to make a good complaint if the claim were sued on; 
but it is not necessary that the facts averred in the complaint should be 
repeated in the plea.— Castleman v. Jeffries, 380. 

STATUTES. 

1. Common law and English statutes ; how far of force here. —The ancient com- 
mon law of England, in its entirety, never prevailed here, but only 
such parts of it as were not inconsistent with our institutions and pub- 
lic policy, as deduced from statutory and constitutional provisions; and 
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English statutes, enacted prior to the immigration of our ancestors to 
this country, prevailed to the same extent as a part of that common law, 
Nelson v. MeCrary, 301. 

Foreign statutes. —The courts of Alabama can not judicially know how 
far the common law of England, by which lands could not be-sub- 
jected by legal process to the payment of debts, has been changed by 
statute in Mississippi.— Lide v. Parker’s Executor, 165. 

Foreign laws ; proof of, by printed volume.—A printed volume, whose title- 
page is as follows: ‘Acts passed by the second Legislature of the State 
of Louisiana, at its second session, held and begun at the town of Baton 
Rouge, on the 15th day of January, 1855. Published by authority. 
New Orleans: Printed by Amile La Sere, State Printer,”—shows on its 
face that it was printed by proper authority (Code of 1876, § 3045), and 
is, therefore, evidence of its contents without further proof.— Bradley v. 
Northern Bank of Alabama, 252. 

Re-enactment of statute judicially construed. —The substantial re-enactment, 
in the Code of 1852, of a statute which had been judicially construed 
by this court, is a legislative adoption of that judicial construction; 
and the mere omission of special words found in the former statute, and 
which are embraced in the general words used in the Code, will not be 
held to imply a change in the statute. — Posey v. Pressley, 243. 

Repealing statutes.—A clause in a statute, repealing ‘‘all laws and parts of 
laws contravening this act,” is only a legislative declaration of its 
necessary effect, and does not add to its repealing force; but, when a 
statute is a revision of existing statutes on the same subject, and shows 
on its face that it was intended to operate as the only law on the sub- 
ject, it necessarily repeals all existing statutes, without express words of 
repeal.— Ogbourne v. Ogbourne’s Adm’r, 616. 


SUBROGATION, See Svuretres. 


SURETIES, 


1, Subrogation of creditor to rights of surety under mortgage given by principal 


debtor.—-When a debtor executes a mortgage, or deed of trust, for the 
declared purpose of securing his accommodation indorsers; authorizing 
the trustee to sell the lands, if he ‘‘should make default in paying said 
debt at maturity, and with the proceeds pay said bill of exchange,” Xe. ; 
the deed enures to the benefit of the creditor, although it was executed 
without his knowledge: his acceptance of its provisions will be pre- 
sumed, and he may enforce it against a purchaser with notice.—.WeMul- 
len v. Neal’s Adm’r, 552. 


2. Same; entering satisfaction of mortgage ; when purchaser is chargeable with 


notice. —When a mortgage, or deed of trust, is executed by a debtor with 
the declared purpose of securing his sureties, but in terms which make 
it enure to the benefit of his creditor, and it is duly recorded; the sure- 
ties can not, while the debt remains unpaid, impair the rights of the 
creditor, by entering satisfaction. or directing the trustee to enter satis- 
faction, on the record of the deed; and a purchaser from the debtor, af- 
ter such entry of satisfaction, is chargeable with notice of the creditor’s 
rights under the deed.—J, 552. 


TAXES. 


1. Garnishment at suit of tax collector.—A summary proceeding by garnishment 





at the suit of a tax collector, under the revenue law of 1868 (§ 53), could 
only be instituted before a justice of the peace; and there is no authority 
for extending the provisions of the law to the Circuit Court, in cases 
which exceed the jurisdiction ofa justice. (Changed by statute, Code of 
1876, § 416).— The State v. McAllister, 105. 
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TENANTS IN COMMON. 


1, Action for use and occupation.—Where there has not been a joint letting of 
lands held by tenants in common, each tenant may maintain a separate 
action for his proportionate part of the amount due for the use and oc- 
cupation.— Wood v. Montgomery, 500. 


TIME. 


1. Computation of time, on bill payable ninety days after date.—A bill of ex- 
change, dated the 13th October, and payable ninety days after date, 
falls due on the 11th January next, and is properly protested on the 
14th January.— Bradley v. Northern Bank of Alabama, 252. 

2. Same, under statute of limitations.—The late civil war prevailed, as this 
court judicially knows, from 1861 to 1865; and the statutes of limita- 
tion were suspended from the 1ith January, 1861, to the 21st Septem- 
ber, 1865: consequently, the statute of limitations of ten years can not 
bar an action commenced in July, 1871, unless the adverse holding 
commenced fourteen years, eight months, and ten days before the writ 
was sued out.— Bernstein v. Humes, 582. 


TRESPASS. See Crmoart Law, 62-3. 
TRIAL OF RIGHT OF PROPERTY. 


1. What defects are not available to claimant.—On the trial of a statutory 
claim suit, the claimant can not take advantage of defects in the attach- 
ment, or other process, which do not render it absolutely void,— Ellis v. 
Martin, 394. 


TRUSTS, AND TRUSTEES. 


1. Resignation of trustee; withdrawal of, and subsequent sale.—A trustee with 
power of sale, appointed by a deed given to secure the payment of a 
debt, having tendered his resignation to the register in chancery, as 
provided by law (Code of 1876, § 3727), may nevertheless withdraw it, 
at any time before final action has been taken on it by the register, and 
— the power of sale conferred by the deed.—Dillard € Wife v. 

inn, 285. 

2. When cestui que trust cun not come into equity. —When the legal title to 
lands is vested in a trustee, the cestui que trust can not maintain a bill 
in equity against an adverse holder, to recover possession, without an 
averment that the trustee refuses to sue at law.—Arnelt v. Bailey, 435. 

3. Duty and liability of trustee.— Infallibility is not exacted of trustees: they 
form their best judgment in the light of existing facts, and, if they act 
in good faith, they are not responsible for results which could not have 
been foreseen by ordinary vigilance and prudence.—Lyon v. Foscue, 468. 

4. Same.—To relieve a trustee from liability for the failure to collect moneys 
which he might have collected, he must show something more than a 
simple mistake in the calculation of interest.—Jb. 468. 

. Compensation of trustee. —On the facts of this case, the trustee was held 
entitled, in addition to commissions on his annual receipts and dis- 
bursements to the tenant for life, to reasonable compensation for his 
services, trouble, and risk in collecting, investing, and managing the 
trust funds during the late civil war, when the responsibilities of his 
office were greatly increased by the anomalous condition of affairs, of 
which the court takes judicial notice.—Jb. 468. 

6. Solicitor’s fees, and costs.—This being the settlement of a trust, under a 
bill filed by the beneficiaries against the trustee, the litigation being 
protracted, and some of the contested items of account being decided 
against each party, the solicitor’s fees and the costs were equally divided 
among the trustee, the beneficiary of the life-estate, and the remainder- 
men, one third to be paid by each.—Jb. 468. 

7: Private legislative act, appointing trustee to execute trust ereated by deed, in 
which infants are beneficiaries. —A private statute, appointing a trustee to 


co 
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TRUSTS, AND TRUSTEES— Continued. 


execute a trust created by deed, in which infants are interested as bene- 
ficiaries, and authorizing him to settle with the acting trustee and to 
execute all the powers conferred by the deed on the original trustee 
(enacted at the instance of the acting trustee and most of the adult ben- 
eficiaries), is not an invasion of judicial power by the legislature, but a 
legitimate exercise of their own xppropriate functions ; and its validity 
is not affected by the fact that, at the time of its enactment, the acting 
trustee had filed his accounts for settlement in the court by which he 
was appointed, and asked to be discharged, and proceedings under his 
petition were still pending.— Tindal v. Drake, 170. 


UNLAWFUL DETAINER. 


1. Limitation of action.—Three years is the statutory limitation for the un- 
lawful detainer of lands (Code of 1876, § 3705); yet, when the action is 
brought by a judgment creditor, or other person having a statutory 
right to redeem, whose offer to redeem has been refused, quiet posses- 
sion for three years after the sale is not necessarily a bar, since the 
statute does not begin to run until the accrual of the plaintiff’s cause 
of action by the tender and refusal.—Posey v. Pressley, 243. 


VAGRANCY. See Crmunat Law, 71-2. 
VARIANCE. See Crrmiuat Law, 40-42. 
VENDOR AND PURCHASER. 


1. Vendor's lien; how affected by statute of limitations. —A vendor's equitable 
lien for the unpaid purchase-money of land is not lost or destroyed be- 
cause the statute of limitations has barred an action at law on the notes 
for the purchase-money; and this principle applies where he has con- 
veyed the land by absolute deed, taking no mortgage or other security, 
as well as where he has retained the title, and executed only a bond for 
title. (Mannine, J., dissenting). —Bizzell v. Nix, 281. 

2. Vendor's lien, and against whom asserted.—The principle must be regarded 
as settled in Alabama, that, in the absence of an agreement to the con- 
trary, the vendor retains a lien on the land for the unpaid purchase- 
money, although he has conveyed by absolute deed, reciting therein 
that the purchase-money has been paid; which lien will be enforced 
against all persons, except a bona side purchaser without notice. — Bank- 
head v. Owen, 457. 

3. Same ; when passes by transfer of note.—The transfer of a promissory note, 
given for the purchase-money of land, by delivery merely, without 
recourse on the vendor, or liability on his part, does not carry with it 
the right to enforce the vendor's lien on the land.—J). 457. 

4. Sale of land by administrator, under probate decree ; vendor's lien as against 
sub-purchaser.—A sub-purchaser of lands sold by an administrator under 
a probate decree, who contracts with the original purchaser for a por- 
tion of the lands, is not a debtor of the administrator, nor of the estate: 
if the administrator or heirs attempt to subject the lands so bought by 
him to the payment of the original purchase-money, an equity at once 
arises in his favor to have the other lands first subjected; and if the 
heirs have released the original purchaser from all liability on account 
of his purchase, with a reservation of the right to assert against the 
sub-purchaser their title to the lands bonght by him, they can not assert 
against him a vendor’s lien for uny portion of the original purchase- 
money.—Duygger v. Tayloe, 504. 

5. Same; decree ordering conveyance to purchaser.—When lands are sold by an 
administrator, under a probate decree, for equitable division, the title 
of the heirs or devisees is not divested, until the purchase-money has 
been paid, and a conveyance has been executed to the purchaser under 
the decree of the court, which decree may be rendered on the applica- 
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6. 


nee either of the administrator or of the purchaser (Code of 1876, 

2468); and when the application is made by the purchaser, although 
be to the heirs is not necessary, notice to the administrator is indis- 
pensable: and a decree rendered, without notice to hi.a, is absolutely 
void, at law as well as in equity. (Overruling Dugger v. Tayloe, 
46 Ala. 3: 20. \—Ib. 504. 

Waiver of vendor's lien.—Where the purchaser died, not having paid the 
purchase-money, and the land was sold by his administrator under a 
decree of the Probate Court; and the vendor afterwards accepted from 
the purchaser at that sale, in satisfaction of his claim against the land, 
a draft on a third person, surrendered the note given for the purchase- 
money, and collected a part of the money on the draft in Confederate 
currency; held, that these facts proved a waiver and relinquishment of 
the vendor’s lien. — Thames v. Caldwell, 644. 


7. Sale of lands under judgment or decree afterwards reversed.—A sale of lands, 


under a judgment or decree which is afterwards reversed on error, is 
not thereby avoided, unless the judgment or decree is void, and an 
averment, in a bill asking relief against a purchase at such sale, that the 
decree was “reversed and annulled” by this court on appeal, is not 
equivalent to an averment that it was void.—Lesslie v. Richardson, 563. 


VERDICT. 


bo 


i) 


—_ 


or 


6. 


For plaintiff in ejectment.—In ejectment, or a statutory action in the nature 
of ejectment, issue being joined on the plea of not guilty, without any 
disclaimer as to a part of the premises, a verdict finding the issues for 
the plaintiff is a verdict for the entire premises, and is sufficient: it is 
only when the verdict is for less than the entire premises sued for, taat 
it is neresanty to describe the part found for plaintiff.—Chapman v. 
Holding, 52 

Blank forms : of verdict for jury.—The practice has long prevailed of in- 
structing the jury orally, as to the proper form of vervict, and it is un- 
objectionable; nor is it erroneous to give them blank forms in writing, 
to be used according to their finding on the facts.—Jb. 522. 

Verdict against charge of court.—That the jury, by their verdict, have dis- 
regarded the charge of the court, is not error, but is good matter for a 
motion for a new trial; and the ruling of the primary court on such 
motion is not revisable on error. —1b. 522. 

Motion in arrest of judgment, or for judgment non obstante veredicto ; when 
not grantable. —-When there is a general verdict for the plaintiff, and no 
repugnance between it and the plaintiff’s pleadings, the defendant can 
not move in arrest of judgment, nor have judgment entered non obstante 
veredicto, on the ground that some of the plaintiff’s documentary evi- 
dence shows that the verdict finds inconsistent facts: this would be, at 
most, only matter to be considered on motion for a new trial.—Jb. 522. 

Verdict of quilty, under indictment containing good and bad vounts.—-When an 
indictment contains several counts, one of which is good, and there is 
no demurrer to the bad counts, a general verdict of guilty will be re- 
ferred to the good count, and the conviction will be sustained.— Toney 
v. The Slate, 97; Glenn v. The State, 104. 

Personal presence of prisoner in court on return of verdict.-—In a case of 
felony, the prisoner has a right to be present in court when the jury re- 
turn their verdict; which right is not waived by the failure of his coun- 
sel to object to the verdict being received in his absence, nor can it be 
waived by them. If the verdict is received in his absence, it is void; 
and the error ean not be eured, after the jury have been discharged, by 
immediately reassembling the jurors, examining on oath those who bi vd 
left the court-room, and again receiving the verdict in the presence of 
the prisoner.—Cook v. The State, 39. 


WILLS. See Lecacy anp DevIsE. 
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Privileged communications to attorney. —When an attorney is employed to 
devise and consummate a plan, by which the husband may secure lands 
to the wife in phyment of an admitted indebtedness, and is afterwards 
employed by the wife to file a bill for the specific performance of the 
executory contract agreed on, he can not testify as a witness, at the in- 
stance of a subsequent purchaser from the husband, against the objec- 
tion of the husband and wife, that a mistake was made in the descrip- 
tion of the lands conveyed.— Blunt v. trong, 572. 

Leading questions to witness.—To determine when a question is leading, 
and therefore not allowable in any particular case, no rule of universal 
application can be laid down, but each case must, to some extent, be 
determined by its peculiar facts and circumstances. All the authorities 
ugree, that direct and leading questions may be propounded, when 
necessary to lead the mind and attention of the witness up to the par- 
ticular subject upon which he is called to testify; but, when the witness 
is interested, or prima facie biased in favor of the party by whom he is 
called, any question is objectionable, as leading, which suggests to him 
the desired answer, or, embodying a material fact, admits of an answer 
by a simple negative or aftirmative.—IJb. 572. 

General and indefinite interrogatories.—An interrogatory to a witness, ask- 
ing if the allegations in four specified paragraphs of the bill are not 
true, is leading, and is also objectionable for generality; and in answer 
to a general concluding interrogatory, asking him to state any other 
matter or thing within his knowledge that may be of benefit to either 
of the parties to the cause, or material to the matters in controversy, the 
witness can only state matters which are germane or supplementary to 
his former answers.—1b. 572. 

Cross-excamination of witness. —The servants of the railroad company, who 
were employed on the train at the time plaintiff’s intestate was killed, 
having been examined as witnesses for the company, they may be ques- 
tioned, on cross-examination, as to their statements and declarations 
relative to the accident, made a day or two after it happened; such 
questions are certainly permissible, as laying ® predicate for proof of 
contradictory statements, even if they exceed the large latitude which 
is allowed in the cross-examination of witnesses.— Tunner’s Executor v. 
L. & N. Railroad Co., 621. 

W lutt witness may state.—The engineer in charge of the train at the time 
the accident happened, can not be allowed to testify that he used ‘all 
the means he had to stop the train,” but should state what means he 
did use.—J}. 621. 

Same.—So, he cannot be asked, ‘‘whether the ground and bearing of the 
road-bed were such as would have permitted the deceased to escape 
injury by the locomotive and cars, but for his own conduct,” Xe. 
1b. 621. 

Competency of husband, as witness for wife. —The husband is a competent 
witness for the wife, where his testimony does not relate to any commu- 
nication made between them, nor tend to violate the sacred confidence 
of the marital relation.-—Chapman v. Holding, 522. 

Competency of prosecutor as witness. —On a prosecution for trespass after 
warning (Code of 1876, §§ 4419-20), the prosecutor is a competent wit- 
ness for the State, though entitled to the fine on conviction. (Northeot 
v. The State, 43 Ala. 330, asserting a different principle, declared over- 
ruled by statute. )—Daniels v. The Stale, 56. 

Same.—On a prosecution for obtaining money or property by false pre- 
tenses, the person defrauded is a competent witness for the State. 
Sandy v. 7 he State, 58. 

Compet ney of parties as iitnesses in civil cases ; exception as to actions by or 
against administrators, and statements und transactions by or with decedenis. 
Under the statute relating to the competency of parties as witnesses in 
Civil cases (Code of 1876, § 3058), the exception which declares that, ‘‘in 
suits or proceedings by or against executors or administrators, neither 
party shall be entitled to testify against the other, as to any transaction 
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with or statement by any deceased person whose estate is interested in 
the result of such suit,” &c., applies to and excludes the distributees of 
the estate, who, though not nominally parties, are beneficially interested 
in the result of the suit —McCrary’s Adm’r v. Rash’s Adm’r, 374. 

11. Same.—When the estate of any deceased person is interested in the result 
of a suit, a party to the suit is not allowed to testify as to any transac- 
tion with or statement by the deceased’ (Code of 1876, § 3058); but the 
statute does not forbid any other person, nota party, to testify as to any 
such transaction or statement.—Smith’s Adm’r v. Bryant's Adm’r, 235. 

12. Impeaching witness, by proof of contradictory statements.—A witness may be 
impeached in a criminal case, by proof of contradictory statements made 
by bim on an application by the prisoner for bail; although, when cross- 
examined as to such statements, he says ‘she does not remember 
whether he said so or not.”— Payne v. The State, 80. 

13. Impeaching witness by proof of weal: mind or memory.—When a witness in 
a criminal case, testifying as to facts which occurred immediately be- 
fore and after a homicide committed two years previously, admits that 
he can not ‘‘step off one hundred yards and count it—that he would 
forget how far he had gone before he counted a hundred”—and his tes- 
timony otherwise shows weakness of mind, there is no error in refusing 
to allow him to be asked, on cross-examination, as to his superstitious 
notions concerning the effects of certain roots: such evidence is too 
remote from the issue, and does not tend to show that he was not a good 
observer of facts, and faithful in narrating them; nor is it erroneous to 
refuse to let him be asked, ‘for the purpose of testing his recollection,” 
whether he did not swear, on the prisoner’s application for bail several 
months before, ‘‘that he was weak-witted.” (Mannine, J., dissenting 
as to the latter proposition. )—Allen v. The State, 19. 





